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SUPREME  COURT  OF  THE  UNITED  STATES, 


OCTOBEB  TERM,  1889. 


METROPOLITAN    RAILROAD    COMPANY    t>.    DIS- 
TRICT OF  COLUMBIA. 

KRROR    TO    THB    BUPREMS  OOUBT  OF  THB  DISTBICrr    OF    OOLUMBIA. 
No.  ft.  Argued  Nov«nb«r  22, 1888. — Decided  October  SI,  1880. 

The  District  of  Columbia  is  a  municipal  corporation,  baying  a  right  to  sue 
and  be  sued,  and  is  subject  to  the  ordinary  rules  that  goyem  the  law  of 
procedure  between  priyate  persons. 

The  Maryland  statute  of  limitations  of  1715,  which  Is  in  force  in  the  Dis- 
trict of  Columbia,  embraces  municipal  corporations. 

The  soyereign  power  of  the  District  of  Columbia  is  lodged  in  the  goyem- 
ment  of  the  United  States,  and  not  in  the  corporation  of  the  District. 

This  court  expresses  no  opinion  upon  the  question  whether,  when  the  right 
of  property  in  highways  and  public  places  is  yested  in  a  municipality,  an 
assertion  of  that  right  against  purprestures  or  public  nuisances  is  sub- 
ject to  the  law  of  limitations. 

An  action  by  a  municipal  corporation  to  recoyer  from  a  street  railroad  com- 
pany the  cost  of  maintaining  payements  in  a  street,  which  the  company 
is,  by  its  charter,  bound  to  maintain,  is  not  an  action  upon  the  statute, 
but  one  In  assumpsit 

AflsuMPsrr.  Verdict  for  the  plaintiff,  and  judgment  on  the 
verdict.  The  defendant  sued  out  this  writ  of  error.  The  case 
is  stated  in  the  opinion. 

Mr.  Nathcmid  Wihon  and  Mr.  Walter  D.  Davidge  for  plain- 
tiff in  error. 

VOL.  cxauui— 1  • 
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Opinion  of  the  Court. 

Mr.  Henry  E.  Davis  and  Mr.  A.  G.  Riddle  for  defendant 
in  error. 

Mb.  Justice  Bradley  delivered  the  opinion  of  the  court. 

This  was  an  action  brought  by  the  District  of  Columbia  in 
November,  1880,  to  recover  from  the  Metropolitan  Railroad 
Company  the  sura  of  $161,622.52.  The  alleged  cause  of  action 
was  work  done  and  materials  furnished  by  the  plaintiff  in  pav- 
ing certain  streets  and  avenues  in  the  city  of  "Washington  at 
various  times  in  the  years  1871,  1872,  1873,  1874,  and  1875, 
upon  and  in  consequence  of  the  neglect  of  the  defendant  to  do 
-said  work  and  furnish  said  materials  in  accordance  with  its 
duty  as  prescribed  by  its  charter. 

The  defendant  was  chartered  by  an  act  of  Congress  dated 
July  1,  1864,  13  Stat.  326,  c.  190,  and  amended  March  3, 
1865, 13  Stat.  536,  c.  119.  By  these  acts  it  was  authorized 
to  construct  and  operate  lines  or  routes  of  double  track  rail- 
ways in  designated  streets  and  avenues  in  Washington  and 
Georgetown. 

The  first  section  of  the  charter  contains  the  following  pro- 
viso :  "  Provided,  that  the  use  and  maintenance  of  said  road 
shall  be  subject  to  the  municipal  regulations  of  the  city  of 
Washington  within  its  corporate  limits."  Of  course  this  pro- 
vision reserves  police  control  over  the  road  and  its  operations 
on  the  part  of  the  authorities  of  the  city.  The  fourth  section 
of  the  charter  declares,  "that  the  said  corporation  herebj^ 
created  shall  be  bound  to  keep  said  tracks,  and  for  the  space 
of  two  feet  beyond  the  outer  rail  thereof,  and  also  the  space 
between  the  tracks,  at  all  times  well  paved  and  in  good  order, 
without  expense  to  the  United  States  or  to  the  city  of  Washing- 
ton." The  fifth  section  declares  "that  nothing  in  this  act 
shall  prevent  the  government  at  any  time,  at  their  option, 
from  altering  the  grade  or  otherwise  improving  all  aventies 
and  streets  occupied  by  said  roads,  or  the  city  of  Wa8hingt6n 
from  so  altering  or  improving  such  streets  and  avenues,  and  the 
sewerage  thereof,  as  may  be  under  their  respective  authority 
and  control;  and  in  such  event  it  shall  be  the  duty  of  said 
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oompany  to  change  their  said  railroad  so  as  to  conform  to 
SQch  grade  and  pavement." 

It  is  on  these  provisions  that  the  claim  of  the  city  is  based. 

The  amended  declaration  sets  out  in  great  detail  the  grad- 
ing and  paving  which  were  done  in  various  streets  and  avenues 
along  and  adjoining  the  tracks  of  the  defendant,  and  which  it  is 
averred  should  have  been  done  by  the  defendant  under  the 
provisions  of  its  charter ;  but  which  the  defendant  neglected 
and  Tef used  to  do. 

The  defendant  filed  twelve  several  pleas  to  the  action,  the 
eleventh  and  twelfth  being  pleas  of  the  statute  of  Ihnitations. 
Issue  was  taken  upon  all  the  pleas  except  these  two,  and  they 
were  demurred  to.  The  court  sustained  the  demurrer,  and 
the  cause  was  tried  on  the  other  issues,  and  a  verdict  found 
for  the  plaintiff.    4  Mackey,  214. 

The  case  is  brought  here  by  writ  of  error,  which  brings  up 
for  consideration  a  bill  of  exceptions  taken  at  the  trial,  and 
the  ruling  upon  the  demurrer  to  the  pleas  of  the  statute  of 
limitations.  It  is  conceded  that  if  the  court  below  erred  in 
sustaining  that  demurrer,  the  judgment  must  be  reversed. 
That  question  will,  therefore,  be  first  considered. 

It  is  contended  by  the  plaintiff  that  it  (the  District  of 
Columbia)  is  not  amenable  to  the  statute  of  limitations,  for 
three  reasons:  first,  because  of  its  dignity  as  partaking  of  the 
sovereign  power  of  government ;  secondly,  because  it  is  not 
embraced  in  the  terms  of  the  statute  of  limitations  in  force  in 
the  District;  and,  thirdly,  because  if  the  general  words  of  the 
statute  are  sufficiently  broad  to  include  the  District,  still, 
municipal  corporations,  unless  specially  mentioned,  are  not 
subject  to  the  statute. 

1.  The  first  question,  therefore,  will  be,  whether  the  District 
of  Columbia  is,  or  is  not,  a  municipal  body  merely,  or  whether 
it  has  such  a  sovereign  character,  or  is  so  identified  with  or 
representative  of  the  sovereignty  of  the  United  States  as  to  be 
entitled  to  the  prerogatives  and  exemptions  of  sovereignty. 

In  order  to  a  better  understanding  of  the  subject  under  con- 
sideration, it  will  be  proper  to  take  a  brief  survey  of  the  gov- 
ernment of  the  District  and  the  changes  it  has  undergone 
since  its  first  organization. 
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Prior  'to  1871,  the  local  govemment  of  the  DisUiot  of 
Columbia,  on  the  east  side  of  the  Potomao,  had  been  divided 
between  the  corporations  of  Washington  and  Georgetown  and 
the  Levy  Court  of  the  county  of  Washington.  Georgetown 
had  been  incorporated  by  the  legislature  of  Maryland  as  early 
as  1789,  (Davis's  Laws,  Dist.  CoL  478,)  as  Alexandria  had  been 
by  the  legislatore  of  Virginia,  as  early  as  1748  and  1779 
(Davis's  LawB,  533,  541);  and  those  towns  or  cities  were 
clearly  nothing  more  than  ordinary  municipal  corporations, 
with  the  usual  powers  of  such  corporations.  When  the  gov- 
emment of  the  United  States  took  possession  of  the  Dii^rict 
in  December,  1800,  it  was  divided  by  Congress  into  two  coun- 
ties, that  of  Alexandria  on  the  west  side  of  the  Potomac,  and 
that  of  Washington  on  the  east  side ;  and  the  laws  of  Virginia 
were  continued  over  the  former,  and  the  laws  of  Maryland 
over  the  latter ;  and  a  court,  called  the  Circuit  Court  of  the 
District  of  Columbia,  was  established  with  general  jurisdic- 
tion, civil  and  criminal,  to  hold  sessions  alternately  in  each 
county;  but  the  corporate  rights  of  the  cities  of  Alexandria 
and  Georgetown,  and  of  all  other  corporate  bodies,  were 
expressly  left  unimpaired,  except  as  related  to  judicial  powers. 
See  Act  of  Feb.  27, 1801,  2  Stat.  103,  c.  15.  A  supplemen- 
tary act,  passed  a  few  days  later,  gave  to  the  Circuit  Court 
certain  administrative  powers,  the  same  as  those  vested  in  the 
County  and  Levy  Courts  of  Virginia  and  Maryland  respec- 
tively; and  it  was  declared  that  the  magistrates  to  be  ap- 
pointed should  be  a  board  of  commissioners  within  their 
respective  counties,  and  have  the  same  powers  and  perform 
the  same  duties,  as  the  Levy  Courts  of  Maryland.  These 
powers  related  to  the  construction  and  repair  of  roads, 
bridges,  ferries,  the  care  of  the  poor,  &c.  Act  of  March  3, 
1801,  2  Stat.  116,  c.  25.  On  May  3, 1802,  an  act  was  passed 
to  incorporate  the  city  of  Washington.  2  Stat,  195,  c.  53. 
It  invested  the  mayor  and  common  council  (the  latter  being 
elected,  by  the  white  male  inhabitants)  with  all  the  usual 
powers  of  municipal  bodies,  such  as  the  power  to  pass  by-laws 
and  ordinances ;  powers  of  administration,  regulation  and  taxar 
tion;  amongst  others  specially  named,  the  power  '^to  erect  and 
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repair  bridges ;  to  keep  in  repair  all  necessary  streets,  avenues, 
drains,  and  sewers,  and  to  pass  regalations  necessary  for  the 
preservation  of  the  same,  agreeably  to  the  plan  of  said  city." 
Yarions  amendments,  from  time  to  time,  were  made  to  this 
diarter,  and  additional  powers  were  conferred.  A  general 
revision  of  it  was  made  by  act  of  Congress  passed  May  15, 
1830.  8  Stat.  583,  c.  104.  A  farther  revision  was  made  and 
additional  powers  were  given  by  the  act  of  May  17, 1848,  9 
Stat.  223,  c.  42 ;  bat  nothing  to  change  the  essential  charac- 
ter of  the  corporation. 

The  powers  of  the  Levy  Court  extended  more  particularly  to 
the  country,  outside  of  the  cities ;  but  also  to  some  matters  in 
the  cities  common  to  the  whole  county.  It  was  reorganized, 
and  its  powers  and  duties  more  specifically  defined,  in  the 
acts  of  July  1st,  1812,  2  Stat.  771,  c.  117,  and  of  March  3d, 
1868,  12  Stat.  799.  By  the  last  act,  the  members  of  the 
court  were  to  be  nine  in  number,  and  to  be  appointed  by  the 
President  and  Senate. 

In  the  first  year  of  the  war,  August  6th,  1861,  12  Stat. 
320,  c  62,  an  act  was  passed  '^  to  create  a  Metropolitan  Police 
District  of  the  District  of  Columbia,  and  to  establish  a  Police 
therefor."  The  police  had  previously  been  appointed  and 
regulated  by  the  mayor  and  common  council  of  Washington ; 
but  it  was  now  deemed  important  that  it  should  be  under  the 
control  of  the  government.  The  act  provided  for  the  appoint- 
ment of  five  commissioners  by  the  President  and  Senate, 
who,  together  with  the  mayors  of  Washington  and  George- 
town, were  to  form  the  board  of  police  for  the  District ;  and 
this  board  was  invested  with  extraordinary  powers  of  surveil- 
lance and  guardianship  of  the  peace. 

This  general  review  of  the  form  of  government  which  pre- 
vailed in  the  District  of  Columbia  and  city  of  Washington 
prior  to  1871  is  sufficient  to  show  that  it  was  strictly  munici- 
pid  in  its  character;  and  that-  the  government  of  the  United 
States,  except  so  far  as  the  protection  of  its  own  public  build- 
ings and  property  was  concerned,  took  no  part  in  the  local 
government,  any  more  than  any  state  government  interferes 
with  the  municipal  administration  of  its  cities.    The  officera 
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of  the  departments,  even  the  President  himself,  exercised  no 
local  authority  in  city  affairs.  It  is  true,  in  consequence  of 
the  large  property  interests  of  the  United  States  in  Washing- 
ton, in  the  public  parks  and  buildings,  the  government  always 
made  some  contribution  to  the  finances  of  the  city ;  but  the 
residue  was  raised  by  taxing  the  inhabitants  of  the  city  and 
District,  just  as  the  inhabitants  of  all  municipal  bodies  are 
taxed. 

In  1871  an  important  modification  was  made  in  the  form  of 
the  District  government ;  a  legislature  was  established,  with 
all  the  apparatus  of  a  distinct  government.  By  the  act  of 
February  21st,  of  that  year,  entitled  "  An  Act  to  provide  a 
Government  for  the  District  of  Columbia,"  16  Stat.  419,  c. 
<)2,  it  was  enacted  ( §  1 )  that  all  that  part  of  the  territory  of 
the  United  States  included  within  the  limits  of  the  District  of 
Columbia  be  created  into  a  government  by  the  name  of  the 
District  of  Columbia,  by  which  name  it  was  constituted  '^  a 
body  corporate  for  municipal  purpo^es^^  with  power'  to  make 
contracts,  sue  and  be  sued,  and  ^'  to  exercise  all  other  powers 
of  a  municipal  corporation  not  inconsistent  with  the  Constitu- 
tion and  laws  of  the  United  States."  A  governor  and  legisla- 
ture were  created ;  also  a  board  of  public  works ;  the  latter 
to  consist  of  the  governor  as  its  president,  and  four  other 
persons,  to  be  appointed  by  the  President  and  Senate.  To 
this  board  was  given  the  control  and  repair  of  the  stroets, 
avenues,  alleys  and  sewers  of  the  city  of  Washington,  and  all 
other  works  which  might  be  intrusted  to  their  charge  by  the 
legislative  assembly  or  Congress.  They  were  empowered  to 
disburse  the  moneys  raised  for  the  improvement  of  streets, 
avenues,  alleys  and  sewers,  and  roads  and  bridges,  and  to 
assess  upon  adjoining  property,  specially  benefited  thereby,  a 
reasonable  proportion  of  the  cost,  not  exceeding  one-third. 
The  acts  of  this  board  were  held  to  be  binding  on  the  munici- 
pality of  the  District  in  Barnes  v.  District  of  Columbia^  91 
U.  S.  540.  It  was  regarded  as  a  mere  branch  of  the  District 
government,  though  appointed  by  the  President  and  not  sub- 
ject to  the  control  of  the  District  authorities. 

This  constitution  lasted  until  June  20th,  1874,  when  an  act 
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was  passed  entitled  <^  An  act  for  the  government  of  the  Dis- 
trict of  Colnmbia,  and  for  other  purposes."  18  Stat.  116,  c. 
337.  By  this  act  the  government  established  by  the  act  of 
1S71  was  abolished,  and  the  President,  by  and  with  the  advice 
and  consent  of  the  Senate,  was  authorized  to  appoint  a<  com- 
mission, consisting  of  three  persons,  to  exercise  the  power  and 
authority  then  vested  in  the  governor  and  board  of  public 
works,  except  as  afterwards  limited  by  the  act.  By  a  sub- 
sequent act,  approved  June  11th,  1878,  20  Stat.  102,  c.  180, 
it  was  enacted  that  the  District  of  Columbia  should  ^^  remain 
and  continue  a  municipal  corporation^^^  as  provided  in  §  2 
of  the  Revised  Statutes  relating  to  said  District,  and  the 
appointment  of  commissioners  was  provided  for,  to  have  and 
to  exercise  similar  powers  given  to  the  commissioners  ap- 
pointed under  the  act  of  1874.  All  rights  of  action  and  suits 
for  and  against  the  District  were  expressly  preserved  in 
jttatu  quo. 

Under  these  different  changes  the  administration  of  the 
affairs  of  the  District  of  Columbia  and  city  of  Washington 
has  gone  on  in  much  the  same  way,  except  a  change  in  the 
dep  isitaries  of  power,  and  in  the  extent  and  number  of  powers 
conferred  upon  them.  Legislative  powers  have  now  ceased, 
and  the  municipal  government  is  confined  to  mere  adminis- 
tration. The  identity  of  corporate  existence  is  continued,  and 
all  actions  and  suits  for  and  against  the  District  are  preserved 
unaffected  by  the  changes  that  have  occurred. 

in  view  of  these  laws,  the  counsel  of  the  plaintiff  contend 
that  the  government  of  the  District  of  Columbia  is  a  depart- 
ment of  the  United  States  government,  and  that  the  corpo- 
ration is  a  mere  name,  and  not  a  person  in  the  sense  of  the 
law,  distinct  from  the  government  itself.  We  cannot  assent 
to  this  view.  It  is  contrary  to  the  express  language  of  thp 
statutes.  That  language  is  that  the  District  shall  '^  remain 
and  continue  a  municipal  corporation,"  with  all  rights  of 
action  and  suits  for  and  against  it.  If  it  were  a  department 
of  the  government,  how  could  it  be  sued  ?  Can  the  Treasury 
Department  be  sued?  or  any  other  department?  We  are  of 
opinion  that  the  corpomte  capacity  and  corporate  liabilities 
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of  the  District  of  Columbia  remain  as  before,  and  that  its 
character  as  a  mere  municipal  corporation  has  not  been 
changed.  The  mode  of  appointing  its  officers  does  not  abro- 
gate its  character  as  a  municipal  body  politic.  We  do  not 
suppose  that  it  is  necessary  to  a  municipal  government,  or  to 
municipal  responsibility,  that  the  officers  should  be  elected  by 
the  people.  Local  self-government  is  undoubtedly  desirable 
where  there  are  not  forcible  reasons  against  its  exercise.  But 
it  is  not  required  by  any  inexorable  principle.  All  municipal 
governments  are  but  agencies  of  the  superior  power  of  the 
State  or  government  by  which  they  are  constituted,  and  are 
invested  with  only  such  subordin&te  powers  of  local  legislation 
and  control  as  the  superior  legislature  sees  fit  to  confer  upon 
them.  The  form  of  those  agencies  and  the  mode  of  appoint- 
ing officials  to  execute  them  are  matters  of  legislative  dis- 
cretion. Commissioners  are  not  unfrequently  appointed  by 
the  legislature  or  executive  of  a  State  for  the  administration 
of  municipal  affairs,  or  some  portion  thereof,  sometimes  tem- 
porarily, sometimes  permanently.  It  may  be  demanded  by 
motives  of  expediency  or  the  exigencies  of  the  situation ;  by 
the  boldness  of  corruption,  the  absence  of  public  order  and 
security,  or  the  necessity  of  high  executive  ability  in  dealing 
with  particular  populations.  Such  unusual  constitutions  do 
not  release  the  people  from  the  duty  of  obedience  or  from  tax- 
ation, or  the  municipal  body  from  those  liabilities  to  which 
such  bodies  are  ordinarily  subject.  Protection  of  life  and 
property  are  enjoyed,  perhaps  in  greater  degree,  than  they 
could  be,  in  such  cases,  under  elective  magistracies ;  *  and  the 
government  of  the  whole  people  is  preserved  in  the  legis- 
lative representation  of  the  State  or  general  government. 
^^  Nor  can  it  in  principle,"  said  Mr.  Justice  Hunt  in  the  Banmes 
case,  ^^  be  of  the  slightest  consequence  by  what  means  these 
several  officers  are  placed  in  their  position,  whether,  they  are 
elected  by  the  people  of  the  municipality  or  appointed  by  the 
President  or  a  governor.  The  people  are  the  recognized 
source  of  all  authority.  State  and  municipal,  and  to  this  au- 
thority it  must  come  at  last,  whether  immediately  or  by  a 
circuitous  process."  Barnes  v.  District  of  Oohwibia^  91  U.  S. 
640,  545. 
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One  argament  of  the  plaintiff's  counsel  in  this  oonneotion  is, 
that  the  District  of  Columbia  is  a  separate  State  or  sovereignty 
according  to  the  definition  of  writers  on  public  law,  being  a 
distinct  political  society.  This  position  is  assented  to  by  Chief 
Justice  Marshall,  speaking  for  this  court,  in  the  case  of  H^ 
hum  V.  EUzeyy  2  Cranch,  445,  452,  where  the  question  was 
whether  a  citizen  of  the  District  could  sue  in  the  circuit  courts 
of  the  XTnited  States  as  a  citizen  of  a  State.  The  court  did  not 
deny  that  the  District  of  Columbia  is  a  State  in  the  sense  of 
being  a  distinct  political  community ;  but  held  that  the  word 
^' State  "in  the  Constitution,  where  it  extends  the  judicial 
power  to  cases  between  citizens  of  the  several  '*  States,"  refers 
to  the  States  of  the  XTnion.  It  is  undoubtedly  truQ  that  the 
District  of  Columbia  is  a  separate  political  community  in  a 
certain  sense,  and  in  that  sense  may  be  called  a  State ; 
but  the  sovereign  power  of  this  qualified  State  is  not  lodged 
in  the  corporation  of  the  District  of  Columbia,  but  in  the 
government  of  the  United  States.  Its  supreme  legislative^ 
body  is  Congress.  The  subordinate  legislative  powers  of  a 
municipal  character  which  have  been  or  may  be  lodged  in  the 
city  corporations,  or  in  the  District  corporation,  do  not  make 
those  bodies  sovereign.  Crimes  committed  in  the  District  are 
not  crimes  against  the  District,  but  against  the  United  States. 
Therefore^  whilst  the  District  may,  in  a  sense,  be  called  a  State, 
it  is  such  in  a  very  qualified  sense.  No  more  than  this  Avas 
meant  by  Chief  Justice  Taney,  when,  in  the  Bank  of  Alex- 
andria V.  Dyer^  14  Pet.  141, 146,  he  spoke  of  the  District  of 
Columbia  as  being  formed,  by  the  acts  of  Congress,  into  one 
separate  political  community,  and  of  the  two  counties  compos- 
ing it  (Washington  and  Alexandria)  as  resembling  different 
counties  in  the  same  State ;  by  reason  whereof  it  was  held  that 
parties  residing  in  one  county  could  not  be  said  to  be  ^^  beyond 
the  seas,"  or  in  a  different  jurisdiction,  in  reference  to  the  other 
county,  though  the  two  counties  were  subject  to  different  laws. 

We  are  clearly  of  opinion  that  the  plaintiff  is  a  municipal 
corporation,  having  a  right  to  sue  and  be  sued,  and  subject  to 
the  ordinary  rules  that  govern  the  law  of  procedure  between 
private  persons. 
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2.  Bat  the  Supreme  Oourt  of  the  District  sapposeB  that  ma- 
nicipal  corporations  are  not  embraced  in  the  words  of  thA 
statute  of  limitations.  Let  us  see  whether  that  view  can  be 
maintained. 

The  statute  in  force  in  the  District  is  that  of  Maryland, 
passed  in  1715,  c.  33.  The  act,  as  regards  personal  ac- 
tions, IS  substantially  the  same  as  that  of  21  James  L  It 
commences  with  a  preamble,  as  follows:.  ^^ Forasmuch  as. 
nothing  can  be  more  essential  to  the  peace  and  tranquillity  of 
this  province  than  the  quieting  the  estates  of  the  inhabitants 
thereof,  and  for  the  effecting  of  which  no  better  measures  can 
be  taken  than  a  limitation  of  time  for  the  commencing  of  such 
actions  as  in  the  several  and  respective  courts  within  this  prov- 
ince are  brought,  from  the  time  of  the  cause  of  such  actions  ac- 
cruing.'^ It  is  then  enacted,  ^^  that  aJl  actions  of  trespass  quare 
dwusnm  fregitj  all  actions  of  trespass,  detinue,  sur  trover,  or 
replevin,  ...  all  actions  of  account,  contract,  debt,  book, 
or  upon  the  case,  .  •  .  aU  actions  of  debt  for  lendii^,  or 
contraot  without  specialty,  .  .  .  shall  be  sued  or  brought 
by  any  person  or  persons  within  this  province,  •  .  .  shall 
be  commenced  or  sued  within  the  time  and  limitation  hereafter 
expressed,  and  not  after ;  that  is  to  say,  the  said  actions  of 
account,  and  the  said  actions  upon  the  case,  upon  simple  con- 
tract, ...  and  the  said  actions  for  debt,  detinue,  and 
replevin  .  .  .  within  three  years  ensuing  the  cause  of 
such  action,  and  not  after  ; — — ."  1  Kilty's  Laws,  April, 
1715,  c.  23.  There  is  nothing  in  any  part  of  the  act  to 
restrain  the  generality  of  this  language  :  ^^  all  [enumerated] 
actions  sued  or.  brought  by  any  person  or  persons  within  this 
province,  .  .  .  shall  be  commenced  within  three  years." 
Corporations  are  ^^ persons"  in  the  law.  There  is  no  apparent 
reason  why  they  should  not  be  included  in  the  statute.  It  is 
conceded  that  private  corporations  are  included.  On  what 
ground,  then,  can  municipal  corporations  be  excluded  I  Not 
on  the  ground  that  they  are  not  ^'  persons,"  for  that  would 
exclude  private  corporations.  They  are,  therefore,  within  the 
terms  of  the  law. 

3.  Are  they  not  also  within  the  spirit  and  reason  of  the  law  t 
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They  are  oertainly  within  the  reason  of  the  preambla  It  is 
just  as  mach  for  the  public  interest  and  tranqnillity  that  muni- 
cipal corporations  shonld  be  limited  in  the  time  of  bringing  suits 
as  that  individuals  or  private  corporations  should  be.  The 
reason  stated  in  the  preamble  for  the  passage  of  the  law 
applies  to  all ;  and,  moreover,  it  shows  that  the  objects  of  the 
law  are  beneficent  ones,  and,  therefore,  that  it  should  be  liber- 
ally construed.  It  cannot  apply  to  the  sovereign  power,  of 
course.  No  restrictive  laws  apply  to  the  sovereign,  unless  so 
expressed.  And  especially  no  laws  affecting  a  right  on  the 
ground  of  neglect  or  laches,  because  neglect  and  laches  cannot 
be  imputed  to  him.  Ai^d  it  matters  not  whether  the  sovereign 
be  an  individual  monarch,  or  a  republic  or  state.  The  prin- 
ciple applies  to  all  sovereigns.  The  reason  usually  assigned 
for  this  prerogative  is,  that  the  sovereign  is  not  answerable  for 
the  delinquencies  of  his  agents.  But  whatever  the  true  reason 
may  be,  such  is  the  general  law — such  the  universal  law, 
except  where  it  is  expressly  waived.  The  privilege,  however, 
is  a  prerogative  one,  and  cannot  be  challenged  by  any  person 
inferior  to  tbe  sovereign,  whether  that  person  be  natural  or 
corporata 

It  is  scarcely  necessary  to  discuss  further  the  question  of  the 
applicability  of  the  statute  of  limitations  to  a  purely  municipal 
corporation  when  it  is  embraced  within  the  general  terms  of 
the  law.  It  was  expressly  decided  to  be  applicable  in  the 
cases  of  XennAunkport  v.  Smithy  22  Maine,  445 ;  Cvnoinnaii 
y.  Fir9t  Presbyterian  Churchy  8  Ohio,  298 ;  Cincinnati  v. 
Evans,  5  Ohio  St.  594;  Si.  Cfiarles  Coimty  v.  PoweUy  22  Mis- 
souri, 525 ;  Armetrong  v.  Dattony  4  Devereux,  (Law,)  568 ;  and 
other  cases  cited  in  the  notes  to  Wood  on  Limitations,  §  53 ; 
and  to  2  Dillon  on  Municipal  Corporations,  §  668,  3d  ed. 
Judge  Dillon,  in  the  section  last  cited,  accurately  says :  '^  The 
doctrine  is  well  understood,  that  to  the  sovereign  power 
the  maxim,  ^nuUum  temjme  ocourrit  reg-i,  applies,  and  that 
the  United  States  and  the  several  States  are  not,  without  ex- 
press words,  bound  by  statutes  of  limitation.  Although  muni- 
cipal corporations  are  considered  as  public  agencies,  exercising, 
in  behalf  of  the  State,  public  duties,  there  are  many  cases  which 
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hold  that  snoh  corporations  are  not  exempt  from  the  operation 
of  limitation  statutes,  but  that  such  statutes,  at  least  as  respects 
all  real  and  personal  actions,  run  in  favor  of  and  against  these 
corporations  in  the  same  manner  and  to  the  same  extent  as 
against  natural  persons."  In  Evans  v.  Erie  CownM/^  6G  Penn.  St. 
222, 228,  Sharswood,  J.,  says :  ^'That  the  statute  of  limitations 
runs  against  a  county  or  other  municipal  corporation,  we  think, 
cannot  be  doubted.  The  prerogative  is  that  of  the  sovereign 
alone;  nvUvfln  tempua  occurrit  reipyblicae.  Her  grantees, 
though  artificial  bodies  created  by  her,  are  in  the  same  cate- 
gory with  natural  persons."  See  also  Dundee  Harbour 
Trueteee  v.  DougaJl^  1  Macqueen  H.  L.  Cas.  317.  But  we 
forbear  to  quote  further  authorities  on  the  subject.  We  hold 
the  doctrine  to  be  well  settled. 

What  may  be  the  rule  in  regard  to  purprestures  and  public 
nuisances,  by  encroachments  upon  the  highways  and  other 
public  places,  it  is  not  necessary  to  determine.  They  are  gen- 
erally offences  against  the  sovereign  power  itself,  and,  as  such, 
no  length  of  time  can  protect  them.  Where  the  right  of 
property  in  such  places  is  vested  in  the  municipality,  an  asser- 
tion of  that  right  may  or  may  not  be  subject  to  the  law  of 
limitations.  We  express  no  opinion  on  that  point,  since  it 
may  be  affected  by  considerations  which  are  not  involved  in 
the  present  case. 

The  court  below,  in  its  opinion  on  the  demurrer,  suggests 
another  ground,  having  relation  to  the  form  of  the  action,  on 
which  it  is  supposed  that  the  plea  .of  the  statute  of  limitations 
in  this  case  is  untenable.  It  is  this,  that  the  action  is  founded 
on  a  statute,  and  that  the  statute  of  limitations  does  not  apply 
to  actions  founded  on  statutes  or  other  records,  or  specialties, 
but  only  to  such  as  are  founded  on  simple  contract  or  on  tort. 
We  think;  however,  that  the  court  is  in  error  in  supposing 
that  the  present  action  is  founded  on  the  statute.  It  is  an 
action  on  the  case  upon  an  implied  assumpsit  arising  out  of 
the  defendant's  breach  of  a  duty  imposed  by  statute,  and  the 
required  performance  of  that  duty  by  the  plaintiff  in  conse- 
quence. This  raised  an  implied  obligation  on  the  part  of  the 
defendant  to  reimburse  and  pay  to  the  plaintiff  the  moneys 
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expended  in  that  behalf.  The  action  is  founded  on  this 
implied  obligation,  and  not  on  the  statute,  and  is  really  an 
action  of  assumpsit.  The  fact  that  the  duty  which  the  defend- 
ant failed  to  perform  was  a  statutory  one,  does  not  make  the 
action  one  upon  the  statute.  The  action  is  clearly  one  of 
those  described  in  the  statute  of  limitations.  The  case  of 
Carroll  v.  Green^  92  U.  S.  609,  is  strongly  in  point.  That  was 
a  bill  against  stockholders  of  an  insolvent  bank  to  enforce 
their  liability  for  double  the  amount  of  their  stock,  according 
to  the  provisions  of  the  charter.  It  was  held  by  this  court, 
that  the  liability  of  the  stockholders  arose  from  their  accept- 
ance of  the  charter,  and  their  implied  promise  to  fulfil  its 
requirements,  and  that  the  legal  remedy  to  enforce  it  was  an 
action  on  the  case,  to  which  the  statute  of  limitations  would 
apply ;  and,  hence,  that  it  applied  to  a  bill  in  equity  founded 
on  the  same  obligation.  To  the  same  effect  is  the  case  of 
BeaUy^s  Administrators  y,  Bumea^a  Administrators^  8  Cranch, 
98,  where  an  action  for  money  had  and  received  was  brought, 
under  the  Maryland  act  of  1791,  against  a  party  who  had 
received  from  the  United  States  payment  for  land  situated  in 
the  District,  which  land  was  claimed  by  the  plaintiff  to  belong 
to  him.  This  court  held  that,  inasmuch  as  the  form  of  the 
action  was  covered  by  the  statute  of  limitations  of  Maryland, 
it  could  be  pleaded  in  bar,  notwithstanding  the  action  was 
given  by  the  statute  of  1791.  So^  in  MoCluny  v.  SiUiman^  8 
Pet.  270,  277,  it  was  held  that  the  statute  of  limitations  of 
Ohio  was  pleadable  to  an  action  on  the  case  brought  against  a 
receiver  of  the  land  office  to  recover  damages  for  his  refusing 
to  enter  the  plaintiff's  application  in  the  books  of  his  office 
for  certain  lands  in  his  district.  It  was  contended  that  such  a 
case  could  not  have  been  contemplated  by  the  legislature ;  but 
the  court  held  that  the  action  was  within  the  terms  of  the 
statute,  and  that  this  was  sufficient.  Many  more  cases  might 
be  cited  to  the  same  point,  but  it  is  wholly  unnecessary. 

The  jitdgment  must  he  reversed^  and  the  cause  remanded^ 
with  directions  to  efnter  judgment  for  the  defendant  on  the 
dem/urrer  to  the  pleas  of  the  statute  of  limitations;  and  it 
is  so  ordered. 


Digiti 


zed  by  Google 


14  OCTOBER  TERM,  1889. 

Statement  of  the  CMe. 

KNOX  COUNTY  «.  HAESHMAN. 

APPBAL  FBOM  THB  GXRCUTT  OOUBT  OF  THB   UNITBD  STATES  FOB  THR 
EA8TEBN  DISTRICT  OF  MlflSOUBI. 

No.  1213.    Argued  October  U,  1889 Dedded  Oetobw  88, 188ft. 

An  appeal  from  a  decree  granting,  refusing,  or  dissolving  an  injnnctlon 
does  not  disturb  its  operative  effect 

When  an  injunction  has  been  dissolved  it  cannot  be  revived  except  by  a 
new  exercise  of  judicial  power. 

The  prosecution  of  an  appeal  cannot  operate  as  an  injunction  where  none 
has  been  granted. 

Although  a  biU  to  impeach  a  judgment  at  law  is  regarded  as  auxiliary  co- 
dependent,  and  not  as  an  original  bili,  the  supersedure  of  process  on  the 
decree  dismissing  the  bill  does  not  operate  to  supersede  process  on  the 
Judgment  at  law. 

Gbo^b  W.  Habshman,  on  the  28th  day  of  Maroh,  1881, 
recovered  a  judgment  by  default  in  the  Circuit  Court  of  the 
United  States  for  thie  Eastern  Division  of  the  Eastern  Judicial 
District  of  Missouri  against  the  county  of  Knox,  in  the  State 
of  Missouri,  for  the  sum  of  $77,374.46  and  costs,  and  on  the 
25th  day  of  January,  1882,  sued  out  an  alternative  writ  of 
mandamus  in  the  usual  form,  directed  to  the  county  court  of 
said  county  and  the  judges  thereof,  for  the  levy  of  taxes  to 
pay  the  same.  To  this  writ,  return  was  made  on  the  23d  day 
of  March,  1882,  setting  forth  the  reasons  .^lied  on  by  respond- 
ents as  justifying  their  refusal  to  make  the  levy  required. 
Issue  was  joined  on  this  return,  and  upon  a  trial  and  verdict 
by  a  jury,  October  11,  1883,  the  Circuit  Court  quashed  the 
writ  Harshman  brought  the  cause  by  writ  of  error  to 
this  court,  which  held  the  return  insufficient,  reversed  the 
judgment,  and  directed  the  peremptory  writ  to  be  awarded. 
Ha/rshman  v.  Knhx  County^  122  U.  S.  306.  The  mandate 
went  down  on  the  3d  day  of  June,  1887,  and  a  peremptory 
writ  of  mandamus  was  issued  by  the  Circuit  Court,  command- 
ing the  county  court  of  Knox  County  and  the  judges  thereof 
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to  levy  the  tax  as  prayed,  and  was  duly  served  Jane  S8, 1887, 
bat  nothing  was  done  in  execution  thereof. 

On  the  11th  day  of  July,  1887,  the  county  of  Enox  filed  a  ^ 
bill  in  equity  in  the  Circuit  Court  against  Harshnian,  alleging 
various  grounds  upon  which  complainant  prayed  that  Harsh- 
man  be  enjoined-  from  farther  proceeding  on  his  writ  of 
mandamus,  or  prosecuting  any'other  writ  or  proceeding  upon 
said  judgment  requiring  the  levy  of  a  special  tax  to  pay  the 
same.  No  preliminary  injunction  was  granted,  and  the  cause 
was  finally  heard  on  bill  and  answer  at  the  Septeiuber  term,  . 
1888,  when  the  bill  was  dismissed  and  a  decree  rendered 
against  the  county  for  costs.  From  this  decree  the  ooanty 
prayed  an  appeal,  which  was  granted;  an  appeal  bond  for 
$500,  in  the  usual  form,  was  duly  given  and  approved ;  and 
the  record  was  thereupon  filed  in  this  court  in  due  time.  On 
the  10th  day  of  April,  1889,  Harshman  again  sued  out  a 
peremptory  writ  of  mandamus^  to  w)iich  the  county  made 
substantially  the  same  return  as  to  the  alternative  writ,  but 
setting  up  the  proceedings  in  equity^  and  insisting  that  the 
perfecting  of  the  appeal  from  t^e  decree  dismissing  the  bill 
operated  as  a  supersedeas  of  the  judgment  recovered  March 
38, 1881.  Thereupon  Harshman  moved  that  said  return  be 
quashed,  which  motion  was  sustained,  and  the  return. quashed 
accordingly,  the  district  judge,  who  held  the  Circuit  Court, 
delivering  an  opinion,  in  which  he  said :  ^^  When  the  bond  for 
$500  was  taken  and  approved  the  court  advised  counsel  for 
respondents  that  it. did  not  regard  the  bond  for  the  sum  of 
$500  as  adequate  to  work  a  supersedeas,  and  it  expressly  de- 
clined to  order  that  it  should  operate  as  such."  The  county 
then  filed  its  motion  for  a  rehearing  of  the  motion  to  quash, 
and  on  the  same  day  Harshman  moved  for  an  attachment 
against  the  judges  of  the  county  c6urt  for  failing  to  obey  the 
peremptory  writ.  The  motion  for  rehearing  was  denied  by 
the  circuit  judge,  who  also  refused  to  stay  the  collection  of 
the  judgment. 

The  county,  appellant  in  this  cause,  which  is  the  appeal 
from  the  decree  dismissing  the  bill  in  equity  as  before  stated, 
now  moves  for  a  writ  of  super^eas,  requiring  the  Circuit 
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Court  to  quash  the  peremptory  writ  of  mandamus  of  April 
10, 1889,  and  restraining  said  court  from  issuing  any  other  or 
further  process  in  execution  of  said  judgment,  and  conunand- 
ing  appellee  to  ^^  cease  prosecuting  said  peremptory  writ  of 
mandamus,  and  to  surcease  all  further  proceedings  in  execu- 
tion of  said  judgment  under  the  General  Statutes  of  Missouri 
of  1866  until  this  cause  shall  have  been  heard  and  decided  by 
this  court" 

Mr.  James  Cwrr  for  the  motion. 

Mr.  J.  B.  Henderson^  (with  whom  was  JUr.  T.  K.  Shinker 
on  the  brief,)  opposing. 

Mb.  Ohibf  JusnoB  Fulleb,  after  stating  the  case  as  above 
reported,  delivered  the  opinion  of  the  court. 

Appellant's  counsel  contends  that  the  appeal  taken  and 
perfected  from  the  decree  dismissing  his  client's  bill  of  com- 
plaint operated,  or  should  be  made  to  operate,  to  supersede 
the  judgment,  in  collection  of  which  the  peremptory  writ  of 
mandamus  was  awarded.  That  judgment  was  recovered  on 
the  28th  day  of  March,  1881,  and  no  proceedings  in  error  have 
ever  been  taken,  and  no  bond  given  to  supersede  its  operation. 
An  alternative  writ  of  mandamus  was  sued  out,  the  cause 
shown  by  the  county  court  and  its  judges  against  granting 
the  peremptory  writ  was  disposed  of  by  this  court  on  writ  of 
error^  and  the  peremptory  writ  was  directed  to  be  issued. 
The  county  of  Knox  then  filed  its  bill  in  equity  to  restrain 
the  collection  of  the  judgment  as  commanded.  No  prelimi- 
nary injunction  was  granted,  and  upon  final  hearing  the  bill 
was  dismissed,  and  a  decree  passed  against  the  county  for 
costs. 

The'general  rule  is  well  settled  that  an  appeal  from  a  decree 
granting,  refusing,  or  dissolving  an  injunction,  does  not  dis- 
turb its  operative  eflfect.  Havey  v.  McDojudd^  109  U.  S.  160, 
161;  Slaught&r-House  CaaeB,  10  Wall.  273,  297;  Leonard  v. 
Ozark  La/nd  Co.,  115  U.  S.  465,  468. 

When  an  injunction  has  been  dissolved,  it  cannot  be  revived 
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except  by  a  new  exercise  of  judicial  power,  and  "no  appeal  by 
the  dissatisfied  party  can  of  itself  revive  it.  A  fortioriy  the 
mere  prosecution  of  an  appeal  cannot  operate  as  an  injunction 
where  none  has  been  granted. 

As  stated  by  Mr.  Chief  Justice  Waite,  in  Sprcml  y.  ZaiUri- 
ana,  123  U.  S.  616,  518,  "The  supersedeas  p  ovided  for  in 
§  1007  of  the  Eevised  Statutes  stays  process  fo '  the  execution 
of  the  judgment  or  decree  brought  under  revi  3W  by  the  writ 
of  error  or  appeal  to  which  it  belongs." 

The  supersedure  of  process  on  the  decree  disnissing  the  bill 
could  not  supersede  process  on  the  judgment  at  law,  and  this 
is  so,  notwithstanding  a  bill  to  impeach  a  judgment  is  re- 
garded as  an  auxiliary  or  dependent  and  no  as  an  original 
bill. 

The  record  presents  no  ground  for  the  intirference  sought, 
and 

77ie  motion  n  AMi  he  overruled. 


ROBERTSON  v.   FRANK  BROTHERS  COMPANY. 

KEBOB  TO  THE    dBCUn*    OOTTBT    OF    THfii  UNTIBD  STATES  FOB  THB 
SOUTHBBN  DI8TBICT  OF  NBW  ^  OBE. 

Ko.  U.    Argued  Ootober  17, 1889.  —  Decided  Ootober  28, 1880. 

The  pA]rmetit  of  iponey  to  a  customs  official  to  syoid  an  onerous  penal^, 
though  the  imposition  of  that  penalty  may  havi  been  lUegal,  Is  sufficient 
to  make  the  payment  an  involuntary  one. 

The  compulsory  insertion  by  an  importer  of  additional  charges  npca  the 
entry  and  invoice,  which  necessarily  involve  the  payment  of  Inc  eased 
dnties,  makes  the  payment  t>f  those  duties  Involuntary. 

The  general  rule  that  the  valuation  of  merchandise  made  by  a  customs 
appraiser  is  conclusive  if  no  appeal  l>e  taken  therefrom  to  mercl:  ut  ap- 
praisers, is  subject  to  the  qualification  that  if  the  appraiser  proceed  upon 
a  wrong  principle,  contrary  to  law,  and  this  be  made  to  appear.  Ml 
appraisement  may  l>e  impeached. 

A  statute  which  requires  the  dutiable  value  of  imported  goods  to  be  reached 
by  adding  to  the  market  value  of  the  goods  the  cost  of  transportation, 
and  other  defined  charges,  does  not  authorize  an  appraiser  to  reach  the 
VOL.  cxxxn— 2 
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amount  of  such  cost  and  charges  by.  an  estimate  or  percentage  ;  and  an 
importer  who  pays  duties  on  an  importation  thus  calculated  may,  in  an 
action  brought  to  recover  such  as  were  illegally  exacted,  show  wherein 
such  estimate  or  percentsge  was  illegal  and  excessive. 

This  was  an  aotion  to  recover  dutieB  allied  to  have  been 
illegally  exacted.  Verdict  for  the  plaintiff,  and  judgment  on 
the  verdict.  The  defendant  sued  out  this  writ  of  error.  The 
ease  is  stated  in  the  opinion. 

Mr.  Solicitor  General  for  plaintiff  in  error. 

Jfr.  Rewry  E,  Tremain  for  defendant  in  error.  Mr.  Mason 
TT.  Tyler  and  Mr.  W.  B.  Cougkbry  were  with  him  on  the 
brief. 

Mb.  Justiob  Bsadlby  delivered  the  opinion  of  the  court. 

This  is  an  aotion  to  recover  for  an  alleged  overcharge  of 
duties  on  imports.  The  goods  imported  were  bananas  brought 
from  Aspinwall.  The  duty  was  ten  per  cent  ad  valorem.  The 
plaintiffs  offered  evidence  tending  to  show  the  market  value 
of  the  bananas  at  the  port  of  shipment,  which  was  claimed  to 
be  only  fifty  cents  apiece  for  the  lai^  bunches  and  twenty- 
five  cents  apiece  for  the  small  bunches.  The  invoices  received 
with  the  cargo  exhibited  this  as  the  true  market  value,  and 
added  certain  charges  for  labor  and  consul  fees.  The  appraisers 
required  the  plaintiffs  to  add  fifty  per  cent  of  these  amounts 
as  transportation  charges  for  bringing  the  bananas  into  Aspin- 
wall, and  also  certain  shipping  charges  and  commissions.  The 
plaintiffs  protested  against  this  as  an  unjust  addition;  but 
whenever  it  was  omitted,  the  charge  was  added  by  the  ap- 
praiser and  a  penalty  of  twenty  per  cent  of  the  whole  duty 
was  imposed  and  exacted ;  and  the  offleers  declared  that  this 
would  be  done  whenever  the  addition  should  be  omitted.  To 
avoid  this  penalty,  and  to.  get  immediate  possession  of  their 
goods,  (which  are  of  a  perishable  nature,)  the  plaintiffs  made 
the  addition  required,  and  paid  the  increased  duties  that  re- 
sulted, —  but  always  under  protest  as  before  stated. 
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The  fprm  of  the  entries  and  invoices  with  the  additidns  was 
as  follows,  the  additions  being  in  italics : 

^'Hercbandise  imported  by  Frank  Brothers  Company  in  the 
steamship  Alsa,  whereof  Seymour  is  master,  from  Aspin- 
wall  to  New  York,  Feb.  23, 1882.    Marks,  R  B.'' 
'^Two  bins  of  bananas,  containing  4132  large  bunches,  at 

sixty  cents,"  ''pesos,  2479.20,"  ''3463  small  bunches  at  thirty 

cents,"  "  1038.90  pesos." 

"  Oharges,  two  hundred  and  thirty-nine  pesos." 

^Shipping  charges  added  a%  reqidred  hy  the  ofppraiser  to 

makefioe  cents  Cdhmlwm  currency  per  hmch^  140.38  j?d^09." 
"  Transpartatian  charges  added  as  requMred  hy  appraiser  on 

4182  large  hunches  at  25  omUSj  $1033,  and  3463  smaU  hmches 

(U  l^  cents,  $432.87." 

Invoice: 

**  Invoice  of  merchandise  shipped  by  the  Frank  Bros.  Co.  on 
board  the  Alsa,  Sansome  master,  bound  for  New  York,  and 
consigned  to  Frank  Bros.  C!o. ;  Oolon,  Feb.  11, 1882,  2  bins 
containing — 

"4202  bunches  bananas  at  60 2521.20  pesos. 

"  8564  bunches  bananas  at  30 1069.20     " 

« Oharges  for  labor .      239.37     *' 

"Consul  fee 3.        " 

8832.77     " 

"The  Frank  Bros.  Company : 

"4132  large  bunches  at  .60    .    .             .    .    .  2479.20  " 

"  8468  small  bunches  at  30 1038.90  " 

"Charges 239.87  « 

Shipping  charges  added  as  required  hy  the 
appraiser  to  make  6  cents  Colombia  curren&y 

per  lunch 140.38  ^' 

8897.85     " 


c< 


Digiti 


zed  by  Google 


20  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

"  Redticed  to  TJ.  S.  currency $3207.98 

"  Transportation  charges  added  as  required  ly  the 

appraiser  on  4132  large  hunches  at  25  cents   1033. 
''  3463  small  bunches  at  12^  cents 432.87 

4673.80 
^<  Commission  2^  per  cent 116.84 

4790.64" 

The  appraiser's  return  indorsed  thereon  was  as  follows: 
"  Value  correct,  with  importer's  additions." 

It  was  contended  by  the  counsel  for  the  government  at  the 
trial,  and  is  contended  here,  that  the  payment  of  the  duties 
complained  of  was  a  voluntary  payment,  inasmuch  as  the 
plaintiffs  themselves  made  the  additions  to  the  entries  and 
invoices,  and  that,  therefore,  they  cannot  recover  back  any 
part  of  the  money  so  paid  ;  and  they  requested  the  court  be- 
low to  instruct  the  jury  to  render  a  verdict  for  the  defendant. 
This  the  court  refused  to  do ;  and  left  it  to  the  jury  to  decide, 
upon  the  evidence,  whether  the  making  of  the  additions  was  a 
voluntary  act  on  the  part  of  the  plaintiffs,  or  done  under  con- 
straint in  view  of  the  penalty  sure  to  be  imposed  in  case  it 
was  not  done. 

On  this  point  the  judge,  in  his  charge  to  the  jury,  speaking 
of  the  entry  and  the  additions  made  by  the  plaintiffs  or  their 
agent,  said : 

"  He  says  he  put  them  on  there  because  he  was  compelled 
to.  If  that  is  so  he  ought  not  to  be  estopped  from  recover- 
ing, and  here  is  a  question  for  you  on  that  subject,  and  you 
will  decide  it  in  this  way.  If  those  statements  and  figures 
were  put  on  there  because  he  thought  that  was  the  best  way, 
on  the  whole;  if,  exercising  his  own  judgment  freely,  he 
thought  that  it  was  the  best  way  to  get  along  with  this  to  put 
it  on  there  and  let  it  go,  he  can't  take  it  back,  ...  he 
can't  recover  anything  back.  The  verdict  will  have  to  be  for , 
the  defendant  anyway,  if  that  is  so,  because  it  was  his  own 
act  in  putting  it  on  there.  The  collector  assessed  the  duty 
just  as  he  made  it,  and  he  can't,  complain.    But    ...    if 
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he  was  required  to  do  it,  or  given  to  understand  by  some 
officer  in  the  collector's  department  that  it  would  be  the  worse 
for  him,  seriously,  if  he  didn't ;  as,  for  instance,  if  the  appraiser 
told  him  if  he  didn't  put  those  on  there  the  collector's  office 
would,  that  the  appraiser  would,  and  that  he  would  be  ex- 
posed to  a  penalty  that  would  be  assessed  against  him ;  if  he 
was  given  to  understand  by  the  collector's  department,  or 
some  officer  of  it,  that  if  he  didn't  put  these  figures  on  there 
they  should,  and  make  it  the  worse  for  him  because  he  didn't, 
and  he  would  thereby  be  exposed  to  a  penalty  of  a  larger 
duty  which  he  would  have  to  pay  for  not  doing  it,  and  he  was 
in  that  way,  for  the  sake  of  saving  himself  from  the  penalty 
which  they  would  put  upon  him  beyond  what  would  other- 
wise be  chargeable,  induced  to  put  them  on,  then  he  is  not 
bound  by  it.  .  .  .  If  you  find  he  did  not  do  it  freely,  then 
you  can  look  further,  and  see  if  there  was  anything  put  on 
there  that  ought  not  to  be.  If  he  was  compelled  to  do  it,  it 
ought  not  to  go  on,  and  if  he  was,  the  plaintiffs  are  entitled  to 
recover.  And  if  you  decide  he  is  bound  by  putting  that  on, 
that  will  end  the  case;  you  must  give  a  verdict  for  the 
defendant.  If  not,  you  may  look  and  see  if  he  was  compelled 
to  pay  more  than  he  ought ;  if  be  was  compelled  to  pay  trans- 
portation charges  more  than  he  ought  to ;  and,  if  so,  find  a 
verdict  for  the  right  amount.  If  they  were  compelled  to  pay 
labor  charges  more  than  they  ought  to  pay,  find  the  verdict 
for  the  plaintiffs  for  the  right  amount  of  that.  If  they  didn't 
pay  any  more  than  they  ought  to,  transportation  or  labor 
charges,  then  the  verdict  is  for  the  defendant." 

Under  this  charge,  of  course,  the  jury  in  finding  for  the 
plaintiffs  must  have  found  that  they  acted  under  constraint, 
under  moral  duress,  in  making  the  additions  for  transportation 
and  labor.  We  do  not  see  how  the  verdict  can  be  set  aside 
for  error  in  the  charge  on  this  point,  unless  the  law  be  that 
virtual  or  moral  duress  is  insufficient  to  prevent  a  payment 
made  under  its  influence  from  being  voluntary. 

This  point  was  discussed  in  Maxwell  v.  Griswold^  10  How. 
242,  256,  and  in  Swift  Co.  v.  United  States,  111  U.  S.  22,  28. 
In  Maxwell  v.   Qriswold,  an  appraisement  was  erroneously 
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made  as  to  the  point  of  time  of  the  yaloation,  and  the  im- 
porter paid  the  oonsequent  excess  of  duties.  The  government 
contended  that  this  was  volantary.    But  this  coort  said: 

^'  This  addition  and  consequent  payment  of  the  higher 
duties  were  so  far  from  voluntary  in  him  that  he  accompanied 
them  with  remonstrances  against  being  thus  coerced  to  do  the 
act  in  order  to  escape  a  greater  evil,  and  accompanied  th^ 
payment  with  a  protest  against  the  legality  of  the  course  pur- 
sued towards  him. 

'^  Now,  it  can  hardly  be  meant  in  this  class  of  cases  that  to 
make  a  payment  involuntary  it  should  be  by  actual  violence 
or  any  physical  duress.  It  suffices  if  the  payment  is  caused 
on  the  one  part  by  an  illegal  demand  and  made  on  the  other 
part  reluctantly  and  in  consequence  of  that  illegality,  and 
without  being  able  to  regain  possession  of  his  property  except 
by  submitting  to  the  payment. 

<^  All  these  requisites  existed  here.  We  have  already  de- 
cided that  the  demand  for  such  an  increased  appraisal  was 
illegal  The  appraisement  itself  as  made  was  illegal.  The 
raising  of  the  invoice  was  thus  caused  by  these  ille^ities  in 
order  to  escape  a  greater  burden  in  the  penalty.  The  pay- 
ment of  the  increased  duties  thus  caused  was  wrongfully 
imposed  on  the  importer,  and  was  submitted  to  merely  as  a 
choice  of  evils. 

^^He  was  unwilling  to  pay  either  the  excess  of  duty  or  the 
penalty,  and  must  be  considered,  therefore,  as  forced  into  one 
or  the  other  by  the  collector  colore  officii  through  the  invalid 
and  illegal  course  pursued  in  having  the<  appraisal  made  of 
the  value  of  the  wrong  period.    .    .    . 

'^  The  money  was  thus  obtained  by  a  moral  duress  not  justi- 
fied by  law,  and  which  was  not  submitted  to  by  the  importer 
except  to  regain  possession  of  his  property  already  withheld 
from  him  on  grounds  manifestly  wrong.  Indeed,  it  seems 
sufficient  to  sustain  the  action  whether  under  the  act  of  Feb- 
ruary 26, 1845,  pSev.  Stat  §  3011,]  or  under  principles  of  the 
common  law,  if  the  duties  exacted  were  not  legal,  and  were 
demanded  and  were  paid  under  protest." 

In  that  case,  it  is  true,  the  fact  that  the  importer  was  not 
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able  to  get,  possession  of  his  goods  withoat  making  the  pay- 
ment complained  of,  was  refened  to  by  the  oourt  as  an  impor- 
tant oironmstanoe ;  but  it  was  not  stated  to  be  an  indispensable 
circomstanoe.  The  ultimate  fact,  of  which  that  was  an  ingre- 
dient in  the  particolar  case,  was  the  moral  duress  not  justified 
by  law.  When  such  duress  \a  exerted  under  circumstances 
sufficient  to  influence  the  apprehensions  and  conduct  of  a  pru- 
dent business  man,  payment  of  money  wrongfully  induced 
thereby  ojught  not  to  be  regarded  as  voluntary.  But  the  cir- 
cumstances of  the  case  are  always  to  be  taken  into  considera- 
tion. When  the  duress  has  been  exerted  by  one  clothed  with 
official  authority,  or  exercising  a  public  employment,  less  evi- 
dence of  compulsion  or  pressure  is  required,  —  as  where  an 
officer  exacts  illegal  fees,  or  a  common  carrier  excessive 
charges.  But  the  principle  is  applicable  in  all  cases  according 
to  the  nature  and  exigency  of  each.  In  Sioi/i  Go.  v.  United 
SkOes,  111  IT.  S.  22,  the  plaintiffs,  who  were  manufacturers  of 
matches,  and  fumishidd  their  own  dies  for  the  stamps  used  by 
them,  and  were  thereby  entitled  to  a  commission  of  ten  per 
cent  on  the  price  of  such  stamps,  accepted  for  a  long  period 
their  commissions  in  stamps,  (which,  of  course,  were  worth  to 
them  only  ninety  cents  to  the  dollar,)  and  they  did  this  be- 
cause the  Treasury  Department  would  pay  in  no  other  man- 
ner. We  held  that  the  apprehension  of  being  stopped  in 
their  business  by  non-compliance  with  the  Treasury  regulation 
was  a  sufficient  moral  duress  to  make  their  payments  involun- 
tary. Mr.  Justice  Matthews,  delivering  the  opinion  of  the 
court,  said : ''  The  question  is  whether  the  receipts,  agreements, 
accounts  and  settlements  made  in  pursuance  of  that  demand 
of  necessity  were  voluntary  in  such  sense  as  to  preclude  the 
appellant  from  subsequently  insisting  on  its  statutory'  rig^l 
We  cannot  hesitate  to  answer  that  question  in  the  negative. 
The  parties  were  not  on  equal  terms.  The  appellant  had  no 
choice.  The  only  alternative  was  to  submit  to  an  illegal 
exaction,  or  discontinue  its  business.  It  was  in  the  power  of 
the  officers  of  the  law,  and  could  only  do  as  they  required. 
Money  paid,  or  rather  value  parted  with  under  such  pressure, 
has  never  been  regarded  as  a  voluntary  act  within  the  mean- 
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ing  of  the  maxim  volenti  nonfib  vrijuriaP  The  cases  referred 
to  by  Justice  Matthews,  abundantly  support  the  position 
taken,  and  need  not  be  repeated  here.  In  our  judgment  the 
payment  of  money  to  an  official,  as  in  the  present  case,  to 
avoid  an  onerous  penalty,  though  the  imposition  of  that  pen- 
alty might  have  been  illegal,  was  sufficient  to  make  the  pay- 
ment an  involuntary  one.  It  is  true  that  the  thing  done 
under  compulsion  in  this  case  was  the  insertion  of  the  addi- 
tional charges  upon  the  entries  and  invoices;  but  that  neces- 
sarily involved  the  payment  of  the  increased  duties  caused 
thereby,  and  in  effect  amounts  to  the  same  thing  as  an  invol- 
untary payment. 

But  it  is  contended  that  the  act  of  the  appraiser  in  making, 
or  requiring  to  be  made,  the  additional  charges  for  transporta- 
tion -and  labor  was  final  and  conclusive,  and  cannot  be  made 
the  subject  of  inquiry.  It  is  undoubtedly  the  general  rule  that 
the  valuation  of  merchandise  made  by  the  appraiser,  unap- 
pealed  from  to  merchant  appraisers,  is  conclusive.  But  whilst 
this  is  the  general  rule,  it  is  subject  to  the  qualification  that  if 
the  appraiser  proceed  upon  a  wrong  principle,  contrary  to 
law,  and  this  be  made  to  appear,  his  appraisement  is  not  unim- 
peachable. This  qualification  applies  to  the  acts  of  many 
other  officials  charged  with  duties  of  a  similar  character,  such 
as  assessors  of  the  value  of  property  for  taxation,  commission- 
ers for  appraising  lands  taken  for  improvements,  or  damages 
sustained  by  owners  of  land  and  the  like.  What  is  complained 
of  in  the  present  case  is,  that  the  plaintiffs  were  required  to 
add  to  the  market  value  of  the  goods  at  the  places  from  which 
they  were  exported  transportation  charges  and  expenses  for 
labor  which  were  never  incurred.  If  that  complaint  is  well 
founded,  such  additions  cannot  be  maintained;  for  whilst  the 
i^praisers  are  not  limited  to  the  actual  cost  of  articles  exported, 
but  may  place  upon  them  their  market  value  at  the  places 
from  which  they  were  imported,  and  their  estimate  of  that 
market  value  is  conclusive,  they  could  not,  whilst  the  law  re- 
quired the  addition  to  that  market  value  of  additional  charges 
of  transportation,  &c.,  exercise  any  discretion  as  to  those 
obarges — but  were  confined  to  the  actual  cost  thereof  when 


Digiti 


zed  by  Google 


BOBEETSON  v.  FRANK  BROTHERS  CO.     25 

Opinion  of  the  Coori. 

saoh  cost  could  be  shown.  It  was  ^'  cost,''  not  ^^  value,"  which 
was  required  in  that  part  of  the  estimate  of  dutiahls  values. 
The  sections  of  the  Revised  Statutes  which  regulated  this  mat- 
ter in  1881  and  1882,  when  the  transactions  involved  in  the 
present  suit  took  place,  were  §§  2906  and  2907,  the  latter 
of  which  was  repealed  by  the  act  of  March  3d,  1883.  22  Stat. 
523. 

Section  2906,  which  is  still  in  force,  declares  that  '^  when  an 
ad  valorem  rate  of  duty  is  imposed  on  any  imported  merchan- 
dise, or  when  the  duty  imposed  shall  be  regulated  by,  or 
directed  to  be  estimated  or  based  upon,  the  value  of  the  square 
yard,  or  of  any  specified  quantity  or  parcel  of  such  merchan- 
dise, the  collector  within  whose  district  the  same  shall  be 
imported  or  entered  shall  cause  the  actual  market  value,  or 
whoUaale  price  thereof,  at  the  period  of  the  exportation  to  the 
United  States,  in  the  principal  markets  of  the  country  from 
which  the  same  has  been  imported,  to  be  appraised,  and  such 
appraised  value  shall  be  considered  the  value  upon  which  duty 
shall  be  assessed." 

Section  2907  declared  that,  *'in  determining  the  diUiable 
value  of  merchandise,  there  shall  be  added  to  the  cost,  or  to 
the  actual  wholesale  price  or  general  market  value  at  the 
time  of  exportation  in  the  principal  markets  of  the  country 
from  whence  the  same  has  been  imported  into  4^he  United 
States,  the  cost  of  transportation,  shipment  and  transhipment, 
with  all  the  expenses  included,  from  the  place  of  growth,  pro- 
duction or  manufacture,  whether  by  land  or  water,  to  the 
vessel  in  which  shipment  is  made  to  the  United  States ;  the 
value  of  the  sack,  box,  or  covering  of  any  kind  in  which  such 
merchandise  is  contained ;  commission  at  the  usual  rates,  but 
in  no  case  less  than  two  and  a  half  percentum  ;  and  brokerage, 
export  duty,  and  all  other  actiud  or  usual  charges  for  putting 
n^  preparing  and  packing  for  transportation  or  shipment.  All 
charges  of  a  general  character  incurred  in  the  purchase  of  a 
general  invoice  shall  be  distributed  pro  rata  jamong  all  parts 
of  such  invoice ;  and  every  part  thereof  charged  with  duties, 
baaed  on  value,  shall  be  advanced  according  to  its  proportion, 
and  all  wines  or  other  articles  paying  specific  duty  by  grades 
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shall  be  graded  and  pay  duty  according  to  the  actual  yalue  so 
determined." 

Now,  whilst  under  the  first  of  these  sections  (2906)  the  esti- 
mate of  the  market  value  of  the  goods,  made  by  the  appraiser, 
is  in  general  unimpeachable,  it  is  plain  that  the  items  to  be 
added  to  that  value  under  §  2907  did  not  depend  upon  esti- 
mation, but  upon  the  actual  truth  of  the  case,  namely,  the  co9t 
of  transportation,  shipment,  &c.,  to  the  vessel  in  which  ship- 
ment is  made.  This  cost  may  be  something ;  it  may  be  noth- 
ing. In  the  present  case  the  appraiser  required  fifty  per  cent 
of  the  market  value  of  the  goods  to  be  added  as  cost  of  trans- 
portation. The  plaintiffs  disputed  this  item.  Evidence  was 
gone  into  on  the  subject,  and  the  matter  was  left  fairly  to  the 
jury.  The  only  question  for  us  to  determine  is,  whether  the 
matter  was  open  to  evidence,  and  could  lawfully  be  left  to 
the  consideration  of  the  jury ;  or  whether  the  determination 
of  the  appraiser  on  this  subject  was  conclusive.  We  think  with 
the  court  below  that  this  was  a  question  open  for  examination. 
In  OherUuffer  v.  RcherUon,  116  U.  8.  499,  we  decided  that 
since  the  act  of  1888,  repealing  §  2907  of  the  Revised  Statutes, 
it  is  not  lawful  for  the  appraiser  to  add  to  the  market  price  of 
the  goods  the  cost  or  value  of  the  cartons  or  boxes  in  which 
they  are  packed,  either  by  themselves,  or  as  part  of  the  mar- 
ket value.  In  the  principle  involved  that  case  is  similar  to  the 
present.  If  since  the  repeal  of  §  2907  the  appraiser  cannot 
lawfully  add  the  cost  of  packing  boxes  to  the  appraised  value 
to  the  goods,  before  such  repeal  he  could  not  lawfully  add 
more  than  that  cost ;  and  if  he  did,  it  was  a  matter  for  ex- 
amination and  correction.  To  the  same  effect  is  the  case  of 
Badger  v.  Chistma/nOj  180  U.  S.  89,  where  the  collector  caused 
an  appraisement  to  be  made  in  which  a  portion  of  the  charges 
for  packing  and  transportation  of  the  goods  imported  was 
deducted  from  that  category  and  added  to  the  invoice  value 
of  the  goods  themselves.  "We  held  that,  in  the  absence  of 
fraud  on  the  part  of  the  importer,  this  could  not  lawfully 
be  done,  and  that  such  an  appraisement  is  not  lawful  or 
conclusive. 

We  are  satisfied,  not  only  on  the  authority  of  these  cases, 
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bat  from  the  reason  of  the  thing  and  the  proper  application 
of  the  prinoiples  of  the  law,  that  the  ooniBe  pnrsned  in  the 
court  below  was  free  from  error. 

These  are  all  the  questions  which  it  is  deemed  important  to 
discuss,  and  the  result  is  that 

ThejiidgtMnt  must  he  affirmed;  and  Hie  eo  ordered. 


JACKSON  V.  ALLEN. 
BROWN  V.  ALLEN. 

BBBOB  TO  THB  ClBOnrr  00I7BT  OF  THB    UNITED   STATUS  FOB  TBM 
BASTBBN  DI8TBI0T  OF  LOUISIANA. 

Kofl.  44, 4ft.  Argiiwi  Oetob«r  22, 23, 1880.*  DMid«d  October  28, 1880. 

When  it  iHPpeurs  from  the  record  In  this  court  in  a  cause  commenced  in  a 
state  court,  and  removed  to  a  Circuit  Court  of  the  United  States  on 
the  ground  of  diverse  citizenship,  and  proceeded  in  to  Judgment  there, 
that  the  citizenship  of  the  parties  at  the  time  of  the  commencement  of 
the  action,  as  well  as  at  the  time  of  filing  the  petition  for  removal,  was 
not  sufficiently  shown,  and  that  therefore  the  jurisdiction  of  the  state 
court  was  never  divested,  the  defect  cannot  he  cured  by  amendment, 
and  the  Judgment  of  the  Circuit  Court  will  be  reversed  at  the  cost  of  the 
plaintiifin  error,  and  the  cause  remitted  to  that  court  with  directions  to 
remand  it  to  the  state  court. 

This  action  was  oommenoed  June  7,  1884,  in  the  Oivil  Dis- 
trict Court,  parish  of  Orleans,  Louisiana,  by  petition  as  follows: 

'^  The  petition  of  Allen,  West  and  Bush,  a  commeroial  firm 
doing  business  in  the  city  of  New  Orleans  and  composed  of 
James  H.  Allen,  Thomas  H.  West,  and  John  0.  Bush,  respect- 
fully shows  — 

'*  That  your  petitioners  sold  to  Alfred  F.  Jones,  to  he  paid  for 
cash  on  delivery,  and  delivered  to  him  on  the  4th  day  of  June, 
1884,  certain  two  hundred  and  sixty-eight  (268)  bales  of  cotton 
of  the  price  and  value  of  twelve  thousand  six  hundred  and 
sixty-five  ^,  $12,666.35,  dollars,  all  of  which  more  fully  ap- 
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peon  and  is  set  forth  in  the  detailed  aooonnt  marked  '  Exhibit 
A '  and  hereto  annexed  as  part  of  this  petition. 

^^  That  said  defendant  has  failed  and  neglected  to  pay  and 
now  refuses  to  pay  for  said  cotton,  save  and  except  the  sum  of 
eighteen  hundred  dollars  ($1800)  paid  on  account  of  and  in  de- 
duction of  said  purchase  price,  leaving  said  purchase  price  now 
due  and  owing  the  full  sum  of  ten  thousand  eight  hundred  and 
sixty-five  y^V  dollars  ($10,865.25). 

^*  That  your  petitioners  liave  special  lien  and  privilege  on  said 
cotton  for  the  payment  of  said  purchase  price  thereof ;  that 
the  same  is  now  in  possession  of  William  Jackson,  master  of 
and  bailee  of  the  owners  of  the  steamship  called  the  '  Coun- 
sellor,' lying  at  the  port  of  Orleans;  that  petitioners  fear 
that  pending  this  suit  the  said  Alfred  F.  Jones  and  said  William 
Jackson,  master  of  said  steamship  called  the  ^Counsellor.' 
bailee  of  her  owners,  will  part  with,  conceal,  or  dispose  of  said 
cotton,  which  is  an  agricultural  product  of  the  United  States, 
and  was  sold  as  aforesaid  in  the  city  of  New  Orleans,  or  will 
remove  the  same  out  of  the  State  or  beyond  the  jurisdiction  of 
this  honomble  court,  and  that  they  will  thereby  lose  their 
vendors'  lien  and  privilege  thereon. 

"  Wherefore,  the  annexed  bond  and  affidavit  considered,  peti- 
tioners pray  that  a  writ  of  sequestration  issue  directed  to  and 
requiring  the  civil  sheriff  of  the  parish  of  Orleans  to  seize  and 
to  hold  the  cotton  as  aforesaid,  in  Avhatsoever  hands  or  place 
the  same  may  be  found,  subject  to  the  further  order  of  this 
honorable  court ;  that  said  Alfred  F.  Jones  and  said  William 
Jackson,  master  of  the  steamship  *  Counsellor'  and  as  bailee 
of  her  owners,  be  hereby  cited  to  answer  this  petition,  and, 
after  due  proceedings,  that  petitioners  have  judgment  against 
said  Alfred  F.  Jones  and  against  the  said  William  Jackson, 
master  of  Siiid  steamship  and  bailee  of  her  owner  in  solidoy  in 
the  sum  of  ten  thousand  eight  hundred  and  sixty-five  ^^ 
dollars,  (10,865.25,)  with  legal  interest  thereon  ivoxa  judicial 
demand  until  paid,  and  for  costs,  with  special  lien  and  privil^e 
upon  said  cotton  sold  and  seized  for  the  payment  of  said  judg- 
ment.   They  pray  for  all  general  relief. 

"Chas.   S.  Riob, 

Of  Cmiruieir 
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On  the  7th  of  June  the  writ  of  sequestration  was  ordered  to 
issue  and  did  issue.  Thereupon;  on  the  11th  of  June,  the  fol- 
lowing petition  was  filed  in  the  cause : 

**  The  petition  of  intervention  and  third  opposition  of  Brown 
Bros.  &  Co.,  a  commercial  firm  domiciled  in  and  doing  busi- 
ness in  the  city  of  New  York  and  State  of  New  York  and 
composed  of  citizens  of  said  State,  viz,^  James  M.  Brown, 
Charles  D.  Dickey,  Howard  Potter,  John  Crosby  Brown, 
John  Edgar  Johnson,  Stewart  Henry  Brown,  Alexander  H. 
Brown, CoUett, Chalmers,  respectfully  shows  — 

"  That  in  the  above-entitled  suit  Allen,  West  &  Bush,  a  com- 
mercial firm  of  this  city,  brought  suit  against  A.  F.  Jones,  also 
of  this  city,  for  a  balance  claimied  to  be  due  upon  certain  cotton 
sold  and  sequestered  the  same  in  the  possession  of  one  William 
Jackson,  master  and  bailee  of  the  ownera  of  the  steamship 
Counsellor,  on  which  vessel  said  cotton,  consisting  of  268  bales, 
fully  described  in  plaintiffs'  petition,  had  been  laden  for  trans- 
portation to  England. 

"  Petitioners  represent  that  prior  to  said  suit  and  sequestra- 
tion the  steamship  Counsellor  had  issued  to  the  defendant 
Jones  a  bill  of  lading  for  the  aforesaid  268  bales  of  cotton,  on 
which  bill  of  lading,  negotiable  by  indorsement,  under  the 
hiw  of  Louisiana',  the  said  Jones,  prior  to  the  suit  herein,  in- 
dorsed over  and  transferred  to  your  petitioners  for  the  purpose 
of  pledging  said  cotton  for  the  payment  of  a  draft  for  2680 
|K>unds  sterling,  drawn  by  said  Jones,  to  Avhich  said  bill  of 
lading  was  attached,  and  which  draft  your  petitioners  pur- 
chased upon  the  faith  of  said  negotiable  bill  of  lading;  and 
petitioners  aver  that  they  are  innocent  third  holders  of  the 
same  for  value,  and,  as  against  all  persons,  are  to  be  deemed 
and  taken  to  be  the  owners  of  said  268  bales  of  cotton  and 
entitled  to  the  same. 

"  Wherefore  petitioners  pray  that  this  petition  of  interven- 
tion and  3rd  opposition  be  filed ;  that  the  commercial  firm  of 
Allen,  West  &  Bush  and  the  individual  members  thereof, 
James  II.  Allen,  Thomas  H.  West,  and  John  C.  Bush,  and 
William  Jacksou,  master  of  the  S.  S.  Counsellor,  be  cited  to 
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appear  and  answer  this  petition,  and  that  after  due  proceed- 
ings there  be  judgment  in  favor  of  petitioners  and  against  said 
defendants,  recognizing  petitioners  as  the  transferees  and 
holders  of  the  bill  of  lading  issued  by  the  steamship  Counsellor 
for  said  268  bales  of  cotton  and  the  lawful  owners  and  posses- 
sors of  said  268  bales  of  cotton,  and  for  costs ;  and  petitioners 
pray  for  such  other  and  further  order  and  relief  as  the  nature 
of  the  case  may  require  and  the  court  is  competent  to  give. 

^'Batnb  &  DsNioBB,  AUarneys.^' 

A  citation  of  intervention  issued  on  the  12th  day  of  June, 
and  on  the  26th  of  that  month  Jackson,  the  masteir  of  the 
Ciounsellor,  appeared  and  made  answer  setting  up  that  he 
was  ^'  an  alien  and  subject  of  the  British  empire,  master  of 
the  steamship  Counsellor,  and  bailee  of  her  owners,  all  of 
whom  are  aliens,  subjects  of  said  British  empire." 

On  the  same  26th  of  June  two  petitions  were  filed  for  the 
removal  of  the  cause  to  the  -Circuit  Court  of  the  United 
States.    The  first,  by  Brown  Brothers  &  Co.,  was  as  follows : 

^'To  the  honorable  the  Civil  District  Court  in  and  for  the 
parish  of  Orleans: 

^  The  petition  of  Brown  Brothers  &  Co.,  a  commercial  firm 
composed  of  James  M.  Brown,  Charles  D.  Dickey,  Howard 
Potter,  John  Crosby  Brown,  John  Edgar  Johnson,  Frederick 
Chalmers,  Mark  W.  Collett,  Francis  A.  Hamilton,  Alexander 
H.  Brown,  Stewart  M.  Brown,  residing  in  and  doing  business  in 
New  York,  and  who  are  citizens  of  New  York,  as  these  peti- 
tioners aver,  respectfully  shows  that  the  above-described  suit 
of  AUenj  West  ds  Bush  v.  A.  F.  Janes  et  als.,  No.  —  of  the 
docket  of  this  court,  is  a  suit  of  a  civil  nature  at  law  now 
pending  in  the  Civil  District  Court  for  the  parish  of  Orleans, 
a  state  court  of  the  State  of  Louisiana,  where  the  matter  in 
dispute,  exclusive  of  costs,  exceeds  the  sum  of  five  thousand 
dollars;  that — 

^^  1st.  That  there  is  a  controversy  between  citizens  of  differ- 
ent States. 

^^  2nd.  That  there  is  a  controversy  which  is  wholly  between 
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citizens  of  different  States,  which  can  be  fully  determined  be- 
tween them  and  these  petitioners. 

^^3rd.  That  there  is  a  controversy  in  which  these  petitioners, 
citizens  of  the  State  of  New  York,  William  Jackson,  master, 
and  owners  of  the  steamship  Counsellor,  cited  as  bailees,  con- 
curring, and  who  are  aliens,  citizens  and  subjects  of  the  King- 
dom of  Great  Britain,  on  one  side,  and  Allen,  West  and  Bush 
and  the  members  of  said  firm  and  A.  F.  Jones,  citizens  of 
Louisiana,  on  the  other  side,  make  a  controversy  wholly  be- 
tween citizens  of  different  States,  which  can  be  fully  deter- 
mined as  between  them,  and  authorizes  the  removal. 

"4th.  That  there  is  a  controveray  wholly  between  petitioners, 
citizens  of  New  York,  and  Allen,  West  and  Bush,  citizens  of 
Louisiana,  which  can  be  fully  determined  as  between  them. 

"  Petitioners  file  their  bond  and  security  for  entering  in  the 
Oirouit  Court  of  the  United  States  for  costs,  according  to  law, 
on  the  first  day  of  its  next  session,  and  for  paying  costs. 

"  And  petitioners  pray  this  court  to  proceed  no  further  herein, 
except  to  make  the  order  for  removal  required,  to  accept  the 
bond,  and  cause  the  record  to  be  removed  to  said  United 
States  Circuit  Court,  fifth  circuit,  eastern  district  of  Louisiana, 
and  for  all  equitable  relief. 

"Batne  &   Deneosb, 

AUomeya  for  Peiiiianera,^^ 

The  second  petition,  by  Jackson,  was  as  follows  : 

"  To  the  honorable  the  Civil  District  Court  in  and  for  the  par- 
ish of  Orleans : 

'^  The  petition  of  William  Jackson,  master  of  the  steamship 
Counsellor,  who  is  an  alien  and  a  citizen  and  subject  of  the 
Kingdom  of  Great  Britain,  bailee  of  the  owners  of  said  steam- 
ship Counsellor,  for  whom  he  is  cited  as  bailee  in  this  suit, 
and  who  are  all  aliens  and  citizens  and  subjects  of  the  King- 
dom of  Great  Britain,  respectfully  represents — 

^^  That  the  matter  and  thing  in  dispute  in  above-entitled  suit 
exceed,  exclusive  of  costs,  the  sum  of  and  value  of  $500; 
that  the  controversy  in  said  suit  is  between  citizens  of  a  State 
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and  foreign  citizens  and  subjects,  and  that  petitioner  and  the 
owners  of  said  steamship  all  were  at  the  time  of  the  com- 
mencement of  this  suit  and  still  are  citizens  and  subjects  of 
the  Kingdom  of  Great  Britain. 

"That  petitioner  offers  herewith  a  bond,  with  good  and  sol- 
vent surety,  for  his  entering  in  the  Circuit  Court  of  the 
United  States  in  and  for  the  fifth  circuit  and  eastern  district 
of  Louisiana  a  copy  of  the  record  of  this  suit  and  for  paying 
all  costs  which  may  be  awarded  by  said  Circuit  Court  if  said 
court  should  hold  that  this  suit  was  wrongfully  or  improperly 
removed  thereto ;  and  he  prays  this  honorable  court  to  proceed 
no  further  herein,  except  to  make  the  order  of  removal  re- 
quired by  law  and  to  accept  the  said  surety  and  bond,  and  to 
cause  the  record  herein  to  be  removed  into  said  Circuit  Court 
of  the  United  States  in  and  for  the  fifth  circuit  and  eastern 
district  of  Louisiana ;  and  petitioner  will  ever  pray. 

"Leaey  &  Kruttsohnttt, 
Attorneys  for  Petitioner^ 

Thereupon  on  the  27th  of  June,  orders  were  duly  made  for 
the  removal  of  the  cause,  in  all  its  branches,  to  the  Circuit 
Court  of  the  United  States.  Subsequently  such  proceedings 
were  had  there,  that  after  default  taken  against  Jones,  the 
following  judgment  was  entered  in  the  cause  at  April  term, 
1886: 

"  The  parties  in  this  cause  having  filed  a  stipulation  waiving 
the  intervention  of  a  jury,  and  submitted  the  cause  to  the 
court  upon  the  issues  of  fact  as  well  as  of  law,  and  the  oonrt^ 
having  considered  the  evidence  and  being  advised  in  the  prem- 
ises, finds  the  issues  of  fact  raised  by  the  pleadings  in  favor  of 
the  plaintiffs.  It  is  therefore  ordered,  adjudged  and  decreed 
that  there  be  judgment  in  favor  of  the  plaintiffs,  the  commer- 
cial firm  of  Allen,  West  &  Bush,  composed  of  James  H.  Allen, 
Thomas  H.  West,  John  C.  Bush,  and  against  the  defendants, 
the  succession  of  Alfred  F.  Jones,  in  the  sum  of  ten  thousand 
eight  hundred  and  sixty-five  ^  dollars  ($10,865.25),  with  legal 
interest  thereon  from  the  7th  day  of  June,  1884,  until  paid, 
with  recognition  of  lien  and  privilege  in  favor  of  said  plaintiffs 
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as  vendors  upon  the  two  hundred  and  sixty-eight  bales  of  cot- 
ton herein  sequestered  for  the  payment  of  the  same. 

''It  is  further  ordered,  adjudged,  and  decreed  that  the  petition 
of  intervention  and  third  opposition  of  the  commercial  firm  of 
Brown  Brothers  &  Co.,  composed  of  James  M.  Brown,  Charles 
D.  Dickey,  Howard  Potter,  John  Crosby  Brown,  John  Edgar 
Johnson,  Stewart  Henry  Brown,  Francis  A.  Hamilton,  Alex- 
ander H.  Brown,  Mark  W.  CoUett,  and  Frederick  Chalmers,  be 
to  the  extent  of  the  judgment,  with  lien  and  privilege,  herein- 
above rendered  in  favor  of  the  said  plaintiffs  as  vendors  of  said 
cotton  sequestered  herein,  and  the  same  is  dismissed,  but  that 
to  any  residue  of  said  cotton  or  its  proceeds,  after  satisfaction 
of  the  aforesaid  judgment  thereupon,  the  said  intervenors  and 
third  opponents  be  declared  to  be  entitled  and  accordingly 
have  judgment  therefor. 

''It  is  further  ordered,  adjudged  and  decreed  that  said  plain- 
tiffs have  judgment  against  the  defendants,  the  succession  of 
Alfred  F.  Jones,  and  William  Jackson,  master  of  the  steam- 
ship Counsellor,  and  as  bailee  of  the  owner  of  said  steamship, 
in  solido,  for  all  costs  incurred  in  this  suit  prior  to  the  filing 
of  said  petition  of  intervention  and  third  opposition,  and  that 
all  costs  incurred  subsequent  to  the  filing  of  said  petition  be 
paid  out  of  the  cotton  sequestered  or  its  proceeds." 

Thereupon  a  writ  of  error  was  sued  out  by  Jackson  against 
Allen,  West  &  Bush  and  Brown  Brothers  &  Co.,  and  another 
writ  of  error  by  Brown  Brothers  &  Co.  against  Allen,  West  & 
Bush.  When  the  cause  was  reached  on  the  docket  in  this 
court  it  was  argued  on  the  merits.  The  briefs  on  neither  side 
treat  of  the  question  of  jurisdiction  on  which  the  case  turned 
in  the  opinion  of  the  court. 

Mr.  Thomas  Z.  Bayne  for  Brown  Brothers  &  Co.  Mr. 
Oeorge  Denegre  was  with  him  on  the  brief. 

Mr.  Ernest  B.  KruUschnitt  and  Mr.  Edgar  H.  Farra/r^  for 
Jackson,  submitted  on  their  brief. 

Mr.  Alfred  Ooldthwaite  and  Mr.  John  M.  AUen  for  Allen, 
West  &  Bush. 

VOL.  cxxxn— 8 
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Mb.  Ohiibf  JusnoE  Fullsb  delivered  the  opinion  of  the 
court. 

The  original  action  and  that  of  intervention  and  third  oppo- 
sition therein  were  brought  in  the  Civil  District  Court  for  the 
parish  of  Orleans,  Louisiana,  and  petitions  filed  for  their  re- 
moval into  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Louisiana,  upon  the  ground  of  the  diverse 
citizenship  of  the  parties.  The  cause  was  thereupon  docketed 
and  tried  in  the  Circuit  Court  by  the  judge  thereof,  on  stipula- 
tion according  to  the  statute,  and  upon  his  findings  judgment 
was  rendered  and  writs  of  error  were  prosecuted  to  this  court. 
It  appears  from  the  record  that  the  citizenship  of  the  parties 
at  the  commencement  of  the  actions,  as  well  as  at  the  time  the 
petitions  for  removal  were  filed,  was  not  sufllciently  shown, 
and  that  therefore  the  jurisdiction  of  the  state  court  was  never 
divested.  Stev&ns  v.  Nioholsy  130  XT.  S.  230.  This  being  so,  the 
defect  cannot  be  cured  by  amendment.  Crehore  v.  Ohio  a/nd 
MisHssippi  Railroad  Co.y  131  U.  S.  240. 

We  are  compelled  to  reverse  ihsjudgmewt.  aA  the  oostSj  hotoeverj 
of  the  respective  jpl(HfU^s  in  errorj  and  remit  the  cause  to 
the  Circuit  Court,  with  directions  to  revnamd  to  the  state 
court.     Ordered  accordingly. 


CAMPBELL  V.  WADE. 

BBBOB  TO  THB   StTPRXMB  OOUBT  OF  THE  STATE  OF  TEXAS. 

No.  90.    AigiMdOetob«rl8,18».— DeddadOetoberaS,  1880. 

The  statiites  of  the  State  of  Texas  of  July  14, 1879,  and  March  11, 1881, 
proTldhig  for  the  sale  of  a  portion  of  the  yacant  and  unappropriated  pub- 
lic lands  of  the  State,  did  not  operate  to  confer  upon  a  person  making 
application  under  them  f  or'a  survey  of  part  of  said  lands  and  paying  the 
fees  for  filing  and  recording  the  same,  a  Tested  interest  in  such  lands 
which  conld  not  be  impaired  by  the  subsequent  withdrawal  of  them  from 
sale  under  the  provisions  of  the  statute  of  January  22,  1883. 
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Thb  case  was  thus  stated  by  the  court  in  its  opinion : 

This  case  comes  from  the  Supreme  Court  of  Texas,  and 
arises  upon  the  following  facts':  By  an  act  of  that  State, 
passed  on  the  14th  of  July,  1879,  the  sale  of  a  portion  of  its 
vacant  and  unappropriated  public  lands  within  certain  counties 
and  what  was  Imown  as  the  Pacific  Bailway  reservation  was 
authorized.  (Laws  of  1879,  Special  Session,  c.  52.)  It  provided 
that  any  person,  firm  or  corporation  desirous  of  purchasing 
any  of  those  lands  might  do  so  by  having  the  same  surveyed 
by  the  authorized  public  surveyor  of  the  county  or  district  in 
which  the  land  was  situated.  And  it  was  made  the  duty  of 
the  surveyor,  upon  the  application  of  a  responsible  party  des- 
ignating the  Iwds  desired,  to  make  the  smrvey  within  three 
months  from  its  date,  and  within  sixty  days  thereafter  to 
certify  to,  record  and  map  the  field-notes  of  the  survey,  and 
file  them  in  the  General  Land  Office.  The  act  provided  that 
within  sixty  days  after  the  filing  of  these  papers  in  the  Gen- 
eral Land  Office,  it  should  be  the  right  of  the  person,  firm  or 
corporation  at  whose  instance  the  lands  had  been  surveyed  to 
pay  into  the  treasury  of  the  State  the  purchase-money  there- 
for, at  the  rate  of  fifty  cents  per  acre,  and  that  upon  presen- 
tation to  the  General  Land  Office  of  the  receipt  of  the  state 
treasurer  for  this  money,  the  commissioner  should  issue  to 
such  person,  firm  or  corporation  a  patent  for  the  lands.  And 
the  act  declared  that  aiter  the  survey  of  any  of  the  public 
domain  as  thus  authorized,  it  should  not  be  lawful  for  any 
person  to  file  or  locate  upon  the  land  thus  surveyed. 

It  was  under  these  provisions,  amended  by  an  act  passed 
March  11, 1881,  (Laws  of  1881,  o.  83,)  which,  however,  did  not 
materially  affect  them  in  the  particulars  under  consideration, 
that  the  petitioner  below,  the  appellant  here,  who  was  a  re- 
sponsible person,  sought  to  purchase  lands  situated  in  El  Paso 
County  of  the  State,  to  the  extent  of  one  hundred  and  fifteen 
thousand  acres,  in  tracts  of  six  hundred  and  forty  acres  each. 
For  that  purpose,  on  the  16th  of  December,  1882,  he  applied 
to  the  surveyor  of  the  county  for  the  lands,  which  were  fully 
described,  and  were  of  the  character  authorized  to  be  sold 
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under  the  acts  in  question  within  the  Pacific  Railway  reser- 
vation. The  surveyor  received,  filed  and  recorded  the  appli- 
cation. The  petitioner  paid  the  fees  for  such  filing  and  record- 
ing, and  demanded  that  the  land  should  be  surveyed  for  him 
as  required  by  law.  No  such  survey  was,  however,  made  by 
the  surveyor,  and  on  the  22d  of  January,  1883,  before  the  time 
expired  within  which  he  was  allowed  to  make  it,  the  legis- 
lature of  the  State  withdrew  from  sale  all  the  public  lands 
mentioned  in  the  acts  in  question.  (Laws  of  1883,  c.  3.)  After 
this  ^vithdrawal,  the.  petitioner  again  applied  to  the  surveyor 
for  a  survey  of  the  lands,  and  tendered  him  the  legal  fees  for 
making  the  survey,  but  the  surveyor  refused  to  make  it,  on 
the  ground  that  the  act  of  July  14, 1879,  authorizing  the  sale, 
and  the  amendatory  act  of  March  11,  1881,  had  been  sus- 
pended by  the  act  passed  January  22,  1883,  and  consequently 
that  he  had  no  authority  to  make  the  survey.  The  petitioner 
thereupon  presented  to  the  District  Court  of  the  county  of  El 
Paso  a  petition  for  a  mandamus  to  compel  the  surveyor  or  his 
successor  in  office  to  make  the  survey  and  return  the  field- 
notes  of  it  to  the  Gk^neral  Land  Office  of  Texas.  The  surveyor 
appeared  in  the  suit,  and  filed  both  an  answer  and  a  demurrer 
to  the  petition,  a  procedure  permitted,  as  we  understand, 
under  the  laws  of  that  State.  The  demurrer  was  on  the 
ground  that  the  petition  disclosed  no  cause  of  action.  The 
answer  was  a  general  denial  of  the  allegations  of  the  petition. 
Upon  the  trial  which  followed,  the  court  sitting  without  the 
intervention  of  a  jury,  judgment  was  given  in  favor  of  the 
defendant.  An  appeal  being  taken,  the  case  was  heard  by 
the  Commissioners  of  Appeals.  Upon  their  report  the  judg- 
ment was  affirmed  by  the  Supreme  Court.  To  review  that 
judgment  the  case  is  brought  here  on  writ  of  error. 

When  the  petition  was  filed  in  the  District  Court  of  the 
State,  and  its  judgment  rendered.  Ward  B.  Marchand  was  the 
surveyor  of  El  Paso  County.  Pending  the  appeal  from 
the  judgment  he  died,  and  his  successor  in  office,  Samuel  H. 
Wade,  was,  by  consent  of  parties,  substituted  in  his  place  as 
defendant. 
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Mr.  John  B.  Rector  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Field,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 

It  was  contended  in  the  state  courts,  and  the  contention  is 
renewed  here,  tha,t  the  petitioner,  by  his  application  for  a 
survey,  had  acquired  a  vested  interest  in  the  lands  be  desired 
to  purchase,  which  could  not  be  impaired  by  their  subsequent 
withdrawal  from  sale.  This  position  is  clearly  untenable. 
The  application  was  only  one  of  different  steps,  all  of  which 
were  necessary  to  be  performed  before  the  applicant  could 
acquire  any  right  against  the  State.  The  application  was  to 
be  followed  by  a  survey,  and  the  surveyor  was  allowed  three 
months  in  which  to  make  it.  By  the  express  terms  of  the 
act,  it  was  only  after  the  return  and  filing  in  the  General 
Land  Office  of  the  surveyor's  certificate,  map  and  field-notes 
of  the  survey,  that  the  applicant  acquireii  the  right  to  pur- 
chase the  land  by  paying  the  purchase-money  within  sixty 
days  thereafter.  But  for  this  declaration  of  the  act,  we 
might  doubt  whether  a  right  to  purchase  could  be  considered 
as  conferred  by  the  mere  survey  so  as  to  bind  the  State. 
Clearly,  there  was  no  such  right  in  advance  of  the  survey. 
The  State  was  under  no  obligation  to  continue  the  law  in 
force  because  of  the  application  of  any  one  to  purchase.  It 
entered  into  no  such  contract  with  the  public.  The  applica- 
tion did  not  bind  the  applicant  to  proceed  any  further  in  tlie 
matter;  nor,  in  the  absence  of  other  proceedings,  could  it  bind 
the  State  to  sell  the  lands. 

The  adjudications  are  numerous  where  the  withdrawal  from 
sale  by  the  government  of  lands  previously  opened  to  sale  has 
been  adjudged  to-  put  an  end  to  proceedings  instituted  for 
their  acquisition.  Thus,  under  the  preemption  laws  of  tlie 
United  States,  large  portions  of  the  public  domain  are  oi)on^ 
to  settlement  and  sale,  and  parties  having  the  requisite  quali- 
fications are  allowed  to  acquire  the  title  to  tracts  of  a  specific 
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amount  by  occupation  and  improvement,  and  their  entiy  at 
the  appropriate  land  office  ^.nd  payment  of  the  prescribed 
priced  But  it  has  always  been  held  that  occupation  and  im- 
provement of  the  tracts  desired,  with  a  view  to  preemption, 
though  absolutely  essential  for  that  purpose,  do  not  confer 
upon  the  settler  any  right  in  the  land  occupied  as  against  the 
United  States,  which  could  impair  in  any  respect  the  power 
of  Congress  to  withdraw  the  land  from  sale  for  the  uses  of 
the  government,  or  to  dispose  of  the  same  to  other  parties. 
This  subject  was  fully  considered  in  Frubie  v.  WhUnrnfy  9 
Wall.  187,  where  this  doctrine  was  announced.  It  was  subse- 
quently affirmed  in  the  Yosemite  Valley  Oaee^  15  Wall.  77,  87, 
where  the  court  said  that  until  all  the  preUminary  steps  pre- 
scribed by  law  for  the  acquisition  of  the  property  were  oom- 
plied  with,  the  settler  did  not  obtain  any  title  against  the 
United  States,  and  that  among  these  were  entry  of  the  land 
at  the  appropriate  land  office  and  payment  of  its  price.  ^^  Un- 
til such  payment  and  entry,"  the  court  said,  '^  the  acts  of  C!on- 
gress  give  to  the  settler  only  a  privilege  of  preSmption  in  case 
the  lands  are  offered  for  sale  in  the  usual  manner ;  that  is,  the 
privilege  to  purchase  them  in  that  event  in  preference  to 
others.  The  United  States  by  those  acts  enter  into  no  con- 
tract with  the  settler,  and  incur  no  obligation  to  any  one  that 
the  land  occupied  by  him  shall  ever  be  put  up  for  sala  TKey 
simply  declare  that  in  case  any  of  their  lands  are  thrown  open 
for  sale  the  privilege  to  purchase  them  in  limited  quantities, 
at  fixed  prices,  shall  be  first  given  to  parties  who  have  settled 
upon  and  improved  them." 

In  the  present  case,  before  the  act  withdrawing  the  lands 
from  sale,  which  was  equivalent  to  a  repeal  of  the  act  author- 
izing the  sale,  could  be  held  to  impair  any  Vested  right  of  the 
applicant,  he  must  have  done  everything  required  by  law  to 
secure  such. right.  Until  then  no  contract  could  arise  in  any 
way  binding  upon  the  State.  Ko  contract  rights  of  the  peti- 
tioner were  therefore  violated  by  its  legislation. 

The  law  in  this  respect  is  very  clearly  stated  in  the  opinion' 
of  the  Commissioners  of  Appeals  of  Texas,  adopted  by  the 
Supreme  Court  of  that  State. 

Judgment  affirmed. 
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BEUSH  t^.CONDIT. 

APPEAL    FBOM    THE    OIRCUIT  OOUBT    OF    THB    ITNITED    STATES   FOE 
THE  SOFTHEBN  DISTBIOT  OF  HEW  YOBX. 

No.  9.  Argned  Oetober  16, 1^  1880.  ^  DwMmI  Nof«nb«r  4, 1888. 

ClaimB  1,  8,  5  and  6  of  reisflned  letters  patent  No.  8718,  granted  May  iO, 
1879,  to  Charles  F.  Bmsh  for  "  ImproTements  in  electric  lamps,"  the 
original  patent.  No.  908,411  haying  been  granted  to  said  Bmsh  May  7, 
1878»  are  inyalid  by  reason  of  their  prior  existence  as  perfected  inven- 
tions in  a  lamp  made  in  Jnne,  1876,  by  one  Hayes. 

Although  claims  6  and  6  speak  of  an  '*  annnlar  clamp,**  and  the  apparatus  of 
Hayes  had  a  rectangular  clamp,  the  latter  embodied  the  principle  of  the 
inyention,  carried  out  by  eqniyalent  means,  the  improyement,  if  any,  in 
the  nse  of  the  circular  damp  oyer  the  rectangular  clamp  being  only  a 
question  of  degree  in  the  use  of  substantially  the  same  means. 

In  BQumr  for  the  infringement  of  letters  patent.  Decree 
dismissing  the  bill,  from  whioh  the  plaintiffs  appealed.  The 
case  is  stated  in  the  opinion. 

Mr.  W.  S.  Kenyan  for  appellants.  Mr.  W.  0.  Witter  was 
with  him  on  the  brief. 

Mr.  JBchnund  Wetmore  for  appellees.  Mr.  S.  A.  Dunoon 
was  with  him  on  the  brief. 

Ms.  Justice  Blatohfobd  deliyered  the  opinion  of  the  court. 

This  is  an  appeal  by  the  plaintiffs,  Oharles  F.  Brash  and 
The  Brash  Electric  Company,  in  a  sait  in  ^uity  brought  by 
them  in  the  Circuit  Oourt  of  the  United  States  for  the  Southern 
District  of  New  York,  against  C.  Harrison  Condit,  Joseph 
Hanson  and  Abraham  Yan  Winkle,  from  a  decree  dismissing 
with  costs  their  bill  of  complaint,  so  far  as  it  relates  to  reissued 
letters  patent  No.  8718,  granted  Jiiay  20,  1879,  to  Oharles  F. 
Brush,  one  of  the  plaintiffs,  for  'improvements  in  electric 
lamps,"  on  an  application  for  a  reissue  filed  April  14,  1879, 
the  original  letters  patent.  No.  203,411,  having  been  granted 
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to  said  Brasli  May  7, 1878.  'on  an  application  filed  September 
28, 1877. 

The  rights  of  the  plaintiffs  were  finally  rested  npon  an 
allied  infringement  of  claims  1,  3,  5  and  6  of  the  reissue. 
Another  patent  was  sued  on  in  the  case,  but  at  the  final  hear- 
ing the  bill  in  regard  to  it  was  dismissed  with  costs,  on  motion 
of  the  plaintiffs.  The  opinion  of  the  Circuit  Court,  held  by 
Judge  Shipman,  on  the  merits,  as  to  reissue  No.  8718,  is 
reported  in  22  Blatchford,  246. 

The  specification  of  jbhe  reissue  states  the  general  nature  of 
the  invention  in  these  words :  ^^  My  invention  relates  to  electric 
light  mechanism,  and  it  consists  in  the  following  specified 
device,  or  its  equivalent,  whereby  the  carbon  sticks  usually 
employed  are  automatically  adjusted  and  kept  in  such  position 
and  relation  to  each  other  that  a  continuous  and  effective  light 
shall  be  had  without  the  necessity  of  any  manual  interfer- 
ence." In  this  automatic  arrangement,  the  electric  arc  is 
established,  and  then,  as  the  electrodes  are  consumed,  the  arc 
is  regulated  by  causing  the  strength  of  the  current  and  the 
length  of  the  arc  mutually  to  control  each  other.  There  is  no 
clock-work  or  other  extraneous  power,  but  the  action  of  the 
electric  current  alone  effects  the  necessary  movements.  The 
electrodes  tend  to  move  towards  each  other  at  all  times,  and 
this  tendency  is  opposed  by  the  electro-magnetic  action,  which 
tends  to  separate  them.  These  opposing  forces  are  designed 
to  be  in  equilibrium  when  the  electrodes  are  at  such  a  distance 
from  each  other  as  will  produce  the  maximum  development  of 
light  with  a  given  electric  current.  It  was  to  an  electric  arc  lamp 
of  this  character  that  the  invention  of  Brush  was  to  be  appUed. 
The  construction  of  his  arrangement,  as  described  in  the  speci- 
fication of  the  reissue,  is  as  follows :  A  helix  of  insulated  wire, 
such  helix  being  in  the  form  of  a  tube  or  hollow  cylinder,  rests 
upon  an  insulated  plate  upheld  by  a  metallic  post  or  standard. 
Within  the  cavity  of  the  helix  are  contained  an  iron  core  and 
a  rod  which  passes  longitudinally  and  loosely  through  and 
within  the  core.  This  rod  holds  a  carbon.  The  core  is  also 
made  to  move  very  freely  within  the  cavity  of  the  helix,  and 
is  partially  supported  by  means  of  springs  which  push  upward 
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against  ears  attached  to  the  core.  A  ring  of  metal  just  below 
the  core  surrounds  the  carbon-holder,  and  rests  upon  a  floor  or 
support.  One  edge  of  the  ring  is  over  a  lifting  tongue,  which 
is  attached  to  the  core,  while  the  opposite  edge  is  a  short  dis- 
tance below  the  crown  of  an  adjustable  set  screw.  The  design 
is  that  one  point  of  the  ring  may  be  lifted  in  such  way  as  to 
clamp  the  carbon-holder,  while  a  limit  is  placed  to  the  upward 
movement  of  the  core.  The  poles  of  the  battery  being  so 
attached  that  the  circuit  of  an  electric  current  is  completed, 
the  core,  by  the  fprce  of  the  axial  magnetism,  is  drawn  up 
within  the  cavity  of  the  helix,  and  by  means  of  the  lifting 
tongue  one  edge  of  the  ring  is  lifted  until,  by  its  angular  im- 
pingement against  the  rod  or  carbon-holder,  it  clamps  such 
rod,  and  also  lifts  it  up  to  a  distance  limited  by  an  adjustable 
stop.  While  the  ring  preserves  this  angular  relation  with  and 
impingement  against  the  rod,  the  rod  will  be  firmly  retained 
and  prevented  from  moving  through  the  ring.  The  adjustable 
stop  is  fixed  so  that  it  shall  arrest  the  lifting  of  the  rod  when 
the  two  carbons  are  sufllciently  separated  from  each  other. 
While  the  electric  current  is  not  passing,  the  rod  can  slide 
readily  through  the  loose  ring  and  the  core ;  and  in  this  con- 
dition gravity  will  cause  the  upper  carbon  to  rest  upon  the 
lower  carbon,  thus  bringing  the  various  parts  of  the  device 
into  the  position  of  a  closed  circuit.  If  then  a  current  of  elec- 
tricity is  passed  through  the  apparatus,  it  will  instantly  operate 
to  lift  the  rod,  and  thus  separate  the  two  carbons  and  produce 
the  eJectric  light.  As  the  carbons  bum  away,  thus  increasing 
the  length  of  the  voltaic  arc,  the  electric  current  diminishes  in 
strenjgth,  owing  to  the  increased  resistance.  This  weakens  the 
magnetism  of  the  helix,  and  accordingly  the  core,  rod  and 
upper  carbon  move  downward  by  the  force  of  gravity  until 
the  consequent  shortening  of  the  voltaic  arc  increases  the 
strength  of  the  current  and  stops  such  downward  movement. 
After  a  time,  however,  the  ring  will  reach  its  floor  or  support, 
and  its  downward  movement  will  be  arrested.  Any  further 
downward  movement  of  the  core,  however  slight,  will  at  once 
release  the  rod,  allowing  it  to  slide  through  the  ring  until 
arrested  by  the  upward  movement  of  the  core,  due  to  the 
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increased  magnetism.  In  oontinued  operation,  the  normal 
jK>sition  of  the  ring  is  in  contact  with  its  lower  support,  the 
office  of  the  core  being  to  regulate  the  sliding  of  the  rod 
through  it.  If,  however,  the  rod  accidentally  slides  too  far, 
it  will  instantly  and  automatically  be  raised  again  as  at  first, 
and  the  carbon  points  thus  be  continued  in  proper  relation  to 
each  other. 

Claims  1,  3^  5  and  6  of  the  reissue,  on  which  alone  recovery 
is  sought,  read  as  follows,  there  being  eight  claims  in  all  in 
the  reissue  as  granted  : 

"  1.  In  an  electric  lamp,  the  combination,  with  the  carbon- 
holder  and  core,  of  a  clamp  surrounding  the  carbon-holder, 
said  clamp  being  independent  of  the  core,  but  adapted  to  be 
raised  by  a  lifter  secured  thereto,  substantially  as  set  forth." 

"  8.  In  an  electric  lamp,  the  combination  of  the  core  or 
armature  C,  the  clamp  D,  and  adjustable  stop  D',  or  their 
equivalents,  whereby  the  points  of  the  carbons  are  separated 
from  each  other  when  an  electrical  current  is  established  — 
prevented  from  separating  so  as  to  break  the  current  —  and 
gradually  fed  together  as  the  carbons  are  consumed,  substan- 
tially as  described." 

"  5.  In  an  electric  lamp,  the  combination,  with  a  carbon- 
holder,  of  an  annular  clamp  surrounding  the  carbon-holder, 
said  clamp  adapted  to  be  moved,  and  thereby  to  separate  the 
carbon  points  by  electrical  or  magnetic  action,  substantially 
as  herein  set  forth. 

'^  6.  In  an  electric  lamp,  an  annular  clamp  adapted  to  grasp 
and  move  a  carbon-holde^,^  substantially  as  shown." 

What  is  called  in  these  claims  '^the  clamp  D  "  is  the  ring  of 
metal  which  surrounds  the  rod  or  carbon-holder. 

The  specification  of  the  reissue,  as  granted,  contained  the 
following  paragraph :  "  I  do  not  limit  myself  narrowly  to  the 
ring  D,  as  other  devices  may  be  employed  which  would 
accomplish  the  same  result.  Any  device  may  be  used  which, 
while  a  current  of  electricity  is  not  passing  through  the  helix 
A,  will  permit  the  rod  B  to  move  freely  up  and  down,  but 
which,  when  a  current  of  electricity  is  passing  through  the 
helix,  will,  by  the  raising  of  the  core  C,  operate  both  to  clamp 
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and  to  raise  the  rod  B,  and  thereby  separate  the  carbon  points 
F  F',  and  retain  them  in  proper  delation  to  each  other." 

On  the  14th  of  October,  1881,  the  plantiffs  filed  in  the  Pat- 
ent Office  a  disclaimer,  in  which  they  stated  that  the  patentee 
had  claimed  more  than  that  of  which  he  was  the  first  inventor 
or  discoverer,  by  or  in  consequence  of  the  use  in  the  specifica- 
tion of  the  language  contained  in  the  paragraph  last  above 
quoted  j  and  that  there  were  material  and  substantial  parts  of 
the  thing  patented,  also  embraced  within  the  terms  of  the 
above  quoted  paragraph,  which  were  truly  and  justly  the  in- 
vention of  Brush.  The  paper  went  on  to  enter  a  disclaimer 
to  that  part  of  the  subject  matter  of  the  spec^cation  and  of 
claims  1,  2,  3, 6  and  6  of  the  reissue,  which,  being  embraced 
within  the  general  language  of  the  above  quoted  paragraph, 
included  as  within  the  invention  of  Brush  ^^  clamping  devices 
substantially  different  in  construction  and  mode  of  operation 
from  the  damp  D." 

On  the  6th  of  April,  1883,  the  plaintiffs  filed  in  the  Patent 
Office  a  disclaimer  of  so  much  or  such  part  of  the  invention 
described  in  the  reissue,  and  coming  within  the  general  lan- 
guage of  the  third  claim,  as  might  cover  or  include  as  elements 
thereof  ''the  core  or  armature  C  "  and  ''  the  clamp  D "  except- 
ing When  the  core  or  armature  raises  the  clamp  by  a  lifter 
secured  to  such  core  or  armature,  substantially  as  described  in 
the  patents  The  same  paper  disclaimed  the  specific  combina- 
tions forming  the  subject  matter  of  claims  2,  7  and  8. 

Judge  Shipman  held  that  the  first  claim  describes  a  clamp 
independent  of,  that  is,  not  fixed  to,  the  core,  but  adapted  to 
be  raised  by  a  lifter  secured  to  the  core,  and  does  not  mean 
that  the  clamp  is  independent  of,  and  not  in  any  way  depend- 
ent for  its  motion  upon,  the  core,  but  is  adapted  to  be  raised 
by.  a  lifter  secured  to  itself.  He  further  held,  that  the  first 
claim  does  not  include  the  adjustable  stop  of  the  third  claim, 
but  includes  only  the  combination  of  the  clamp  and  core  and 
rod,  with  the  described  elements  which  are  necessary  to  cause 
an  angular  impingement  upon  the  rod  and  an  intermittent 
downward  feeding  of  the  rod.  He  also  held  that  the  damp  of 
the  sixth  claim  is  not  any  annular  clamp  adapted  to  grasp  and 
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move  a  carbon-holder,  but  means  to  describe  in  general  terms 
the  clamp  of  the  first  claim,  which  raises,  clamps  and  feeds 
downwardly  the  rod,  preserving  a  practically  uniform  length 
of  arc  by  the  described  means,  or  an  annular  clamp  surround* 
ing  the  carbon-holder  independently  of  the  core,  but  adapted 
to  be  raised  by  a  lifter  secured  to  the  core  and  some  suitable 
agency  to  allow  the  clamp  to  be  tripped ;  and  that  the  fifth 
claim  includes  the  clamp  of  the  first  and  sixth  claims,  the  car- 
bon-holder, the  motor,  and  the  tripping  device. 

Judge  Shipman  examined  the  question  of  the  novelty  of 
claims  1,  3,  5  and  6;  and  arrived  at  the  conclusion  that  they 
wer6  invalid  by  reason  of  their  prior  existence  as  perfected  in- 
ventions, in  a  lamp  made  in  June,  1876,  by  one  Hayes,  at 
Ansonia,  Connecticut.    On  this  subject  he  says  in  his  opinion : 

"  The  clamp,  in  combination  with  the  other  necessary  ele^ 
ments,  which  was  made  by  Ohistrles  H.  Hayes  of  Ansonia, 
Connecticut,  and  was  a  part  of  a  lamp  which  he  constructed 
about  the  end  of  June,  1876,  as  an  improvement  upon  the 
White, lamp,  is  the  combination  of  the  first  and  third  claims 
of  the  Brush  patent.  The  carbon  rod  was  square  or  rectangu- 
lar, and,  therefore,  was  surrounded  by  a  rectangular  damp 
which  was  independent  of  the  corQ.  It  is  not  denied  that  this 
clamp  is  the  equivalent  of  an  annular  clamp.  It  was  raised 
by  a  lifter  secured  to  the  core  and  was  tripped  by  coming  in 
contact  with  a  floor,  while  the  ascent  of  the  rod  was  checked 
by  the  contact  of  the  clamp  with  an  adjustable  stop. 

"  The  plaintiffs'  answer  to  the  anticipatory  character  of  this 
clamp  is  that  it  was  an  abandoned  experiment  and  never  was 
a  perfected  invention.  The  facts  in  regard  to  its  character 
and  position  as  an  invention  are  as  follows:  Mr.  Hayes  was, 
in  1876,  and  has  been  continuously  since,  in  the  employ  of 
Wallace  &  Sons,  who  ai'e  large  manufacturers  of  brass  goods 
in  Ansonia.  In  1876  this  firm  was  trying  to  find  a  successful 
electric  lamp  to  manufacture.  Mr.  White  furnished  them 
with  his  device,  which  they  sent,  as  a  part  of  their  exhibit,  to 
the  Centennial  Exhibition  at  Philadelphia.  Mr.  Hayes  testi- 
fies as  -follows ;  '  Experiments  with  the  White  lamp  showed 
its  defects  so  strongly  or  plainly  that  I  designed  this'  (the 
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Hayes)  'lamp  to  overcome  those  defects.  I  made  rough 
drawings  in  the  middle  or  latter  part  of  May,  1876;  com- 
menced building  the  lamp  at  ohce,  and  finished  it  about  the 
end  of  June  following;  tested  it,  tried  it,  and  made  some 
minor  alterations,  and  run  it  from  time  to  time,  when  a  lamp 
was  needed,  until  the  16th  of  September  following.'  At  this 
time  he  was  in  Philadelphia,  and  a  fellow-employ^  by  the 
name  of  King,  thinking  that  he  could  improve  upon  the 
clutch  and  make  the  feeding  of  the  carbons  ans'^.  er  more 
promptly  to  the  changes  of  the  current  or  make  the  feeding 
less  *  jerky,'  obtained  permission  from  Wallace  &  Sons,  who 
owned  the  clamp,  to  make  an  alteration.  The  ^King  clutch,' 
constructed  upon  a  different  pHnciple  from  that  of  the  Hayes 
or  the  Brush  clamp,  was  put  into  the  lamp,  which  has  re- 
mained in  use  in  the  mill,  and,  since  the  end  of  1876,  has  l^een 
'used  in  the  electrical  roohi  for  testing  machines,  carbons, 
&o.,  and  has  been  used  for  that  purpose  more  or  less  ever 
since.'  But  one  Hayes  lamp  was  made  until  a  duplicate 
specimen  was  made  for  use  in- this  case.  The  Hayes  clamp,  it 
will  be  observed,  was  used  in  the  lamp  only  until  September 
16th.  Prior  to  that  date  the  use  of  the  lamp  with  the  origi- 
nal clamp  is  thus  described  by  Mr.  Hayes  upon  cj*oss-examina- 
tion:  *It'  (the  lamp)  *was  moved  about  and  burned  in 
different  places  —  in  the  mill  and  outside  —  and  it  was  also 
burned  in  our  other  shop  occasionally.'  This  shop  was  known 
as  the  skirt  shop,  the  third  floor  of  which  was  used  for  elec- 
trical work.  The  mill  and  skirt  shop  were  ordinarily-  lighted 
by  gas.  '  Question.  On  what  occasions  did  you  use  the  lamp 
outof-doors  ?  Ans.  The  lamp  was  used  out-of-doors  on  sev- 
eral occasions ;  when  gangs  of  men  required  light  unloading 
freight  from  railway  cars ;  digging  for  some  work  connected 
with  the  water  power.  I  am  unable  to  specify  positively 
any  particular  diate,  but  have  a  general  recollection  of  being 
frequently  called  upon  to  make  a  light  for  some  such  purposes. 
Question.  Did  you  use  it  sometimes  to  test  dynamos  with  in 
June-September,  1876?  Ans.  I  think  not  during  that  time. 
Question.  What  other  use  did  you  put  it  to  during  those 
months   except  the  occasions  out-of-doors  which  you  have 
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mentioned?  Ans.  It  was  used. about  the  mill,  more  particu- 
larly around  the  muffles,  on  occasions  when  it  was  necessary 
to  work  during  the  evening.'  The  use  was  a  public  one  in 
the  presence  of  the  employ6s  of  the  factory.  The  Hayes 
clamp  has  been  preserved  and  was  an  exhibit  in  the  6ase. 
Wallace  &  Sons  thereafter,  after  much  experimenting,  went, 
to  a  limited  extent,  into  the  manufacture  of  what  were  known 
in  the  case  as  ^  plate  lamps,'  or  lamps  having  two  carbon 
plates  instead  of  rods,  but  did  not  continue  the  business  long. 
They  say  that  the  discontinuance  was  due  to  the  fact  that 
they  did  not  have  a  satisfactory  generator.  The  Hayes 
clamp  was  used  upon  the  plate  lamps,  but,  as  has  been  said, 
was  used  upon  but  one  carbon  pencil  electric  lamp. 

'^  The  plaintiffs  vigorously  insist  that  the  Hayes  clamp  was 
not  a  completed  and  successful  invention,  but  that  its  use  was 
merely  tentative  and  experimental,  and  was  permanently  aban- 
doned because  the  device  did  not  promise  to  be  successful. 

^'  Two  facts  are  manifest :  Ist,  that  the  Hayes  clamp  was 
the  damp  of  the  Brush  patent :  and,  2d,  that  it  became,  after 
September  16th,  a  disused  piece  of  mechanism  in  connection 
with  cacbon  points.  The  question  then  is  —  Was  it  a  per- 
fected and  publicly  known  invention,  the  use  of  which  was 
abandoned  prior  to  the  date  of  the  Brush  invention,  or  was 
its  use  merely  experimental,  which  ended  in  an  abandoned 
experiment  on  September  16th  ? 

"  The  plaintiffs,  in  support  of  their  view,  say  that  Wallace 
&  Sons  were  searching  for  a  successful  lamp,  and  were  exhibit- 
ors of  an  electric  lamp  at  the  Centennial  Exhibition;  that 
inventors  were  in  their  employ,  who  were  encouraged  to  make 
experiments  and  trials  in  the  hope  that  something  good  might 
be  produced,  and,  under  this  stimulus,  one  Hayes  lamp  was 
made ;  that  improvements  in  the  location  of  the  spring  were 
made;  that  it  gave  a  *  jerky'  light,  and,  when  the  inventor 
was  away  another  clamp  was  put  on,  by  the  permission  of  the 
owners,  to  remedy  this  irregular  feeding ;  that  afterwards  no 
other  lamp  was  ever  constructed,  and  the  Hayes  clutch  was 
left  among  other  ^  odds  and  ends ; '  and  that  the  indifference 
with  which  it  was  received,  its  confessed  faults,  the  attempted 
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improvements  and  its  disuse,  show  that  the  Hayes  clamp 
never  was  anything  more  than  an  attempt  to  invent  some- 
thing which  proved  to  'be  a  failure. 

^^  The  question  of  fact,  in  this  part  of  the  case,  must  turn 
upon  the  character  of  the  use  of  the  lamp  prior  to  September 
16th,  because  it  is-  established  that  the  Hayes  clamp  and  the 
Brush  clamp,  in  its  patented  features,  were  substantially  alike, 
and  that  the  point  in  which  they  differ,  viz.,  the  length  of  the 
arms,  is  not  a  part  of  the  principle  of  the  device.  Was  the 
lamp  with  this  clutch  used  merely  to  gratify  curiosity,  or  for 
purposes  of  experiment,  to  see  whether  the  feeding  device  was 
successful,  or  whether  any thing.more  was  to  be  done  to  perfect 
it ;  or  was  it  put  to  use  in  the  ordinary  business  of  the  mill^  as 
a  thing  which  was  completed,  and  was  for  use,  and  was  neither 
upon  trial  nor  for  show  2 

''Hayes  made  the  lamp  for  Wallace  &  Sons  as  an  improve- 
ment upon  the  White  lamp,  and  apparently  turned  it  over  to 
them  to  be  used  when  they  chose.  An  alteration  was  subse- 
quently made  in  the  location  of  the  spring.  The  lamp  was 
used  at  different  times,  in  the  work  of  the  mill,  at  night,  in- 
doors, and  out-of-doors.  Its  use  at  these  times  does  not  seem 
to  have  been  for  the  purpose  of  testing  the  machine,  or  of  call- 
ing attention  to  its  qualities,  or  of  gratifying  curiosity,  but  it 
was  used  to  furnish  light  to  the  workmen  at  their  work.  I 
have  queried  whether  this  use  was  not  that  of  a  thing  which 
might  be  of  help  in  an  emergency,  and  which  was  thought  to 
be  better  than  nothing,  though  not  of  much  advantage ;  but  it 
was,  a^pparently,  used  to  accomplish  the  ordinary  purposes  of 
an  electric  hght  in  a  mill,  to  enable  the  workmen  to  see  at 
night,  although  it  was  not  uniformly  used,  because  the  mill 
was  lighted  by  gas. 

"  But  the  plaintiffs  press  the  question  —  Why,  then,  was  the 
further  use  of  the  Hayes  clamp  and  lamp  discontinued? 
This  question  is  significant,  because  the  abandonment  of  a 
thing  which  is  greatly  wanted  is,  ordinarily,  a  very  suggestive 
circumstance  tb  show  that  it  was  defective,  and  that,  before 
the  invention  could  be  completed,  something  was  to  be  done 
which  never  was  done. 


Digiti 


zed  by  Google 


48  OCTOBER  TERM,  1889. 

Opinion  of  the  Court 

'^  I  think  that  Walkoe  &  Sons  did  not  push  the  electric  lamp 
business  because  they  had  no  generator,  and  I  also  think  that 
the  Hayes  lamp,  either  with  or  without  the  Hayes  clutch,  did 
not  impress  them  favorably,  for  they  contented  themselyes 
with  making  only  one  specimen,  whereas  they  made  six  "White 
lamps,  and,  after  much  experimenting,  and  after  the  invention 
of  the  Hayes  lamp,  they  made  fifty  or  sixty  plate  lamps. 
For  some  reason  they  did  not  manufacture  the  Hayes  lamp, 
but  turned  away  to  the  plate  lamps.  But  the  facts  that  the 
anticipatory  device  was  the  device  of  the  patent,  and  did  do 
practical  work,  and  was  put  to  ordinary  use,  and  that  it  does 
not  appear  that  the  Hayes  clamp  was  the  cause  of  the  neglect 
with  which  Wallace  &  Sons  treated  the  Hayes  lamp,  seem  to 
me  to  outweigh  the  doubts  which  arise  from  the  shortness  of 
its  existence  aiid  its  permanent  disappearance  from  a  carbon 
pencil  lamp. 

"  The  case  is  that  of  the  public,  well-known,  practical  use 
in  ordinary  work,  with  as  much  success  as  was  reasonable  to 
expect  a>t  that  stage  in  the  development  of  the  mechanism 
belonging  to  electric  arc  lighting,  of  the  exact  invention  which 
was  subsequently  made  by  the  patentee  ;  and,  although  only 
one  clamp  and  one  'lamp  were  ever  made,  which  were  used 
together  two  and  one-half  months  only,  and  the  invention  was 
then  taken  from  the  lamp  and  was  not  afterwards  used  with 
carbon  pencils,  it  was  an  anticipation  of  the  patented  device, 
under  the  established  rules  upon  the  subject.  With  a  strong 
disinclination  to  permit  the  remains  of  old  experiments  to  de- 
stroy the  pecuniary  value  of  a  patent  for  a  useful  and  successful 
invention,  and  remembeiring  that  the  defendants  must  assume 
a  weighty  burden  of  proof,  I  am  of  the  opinion  that  the  pat- 
entee's invention  has  been  clearly  proved  to  have  been  antici- 
pated by  that  of  Hayes.  Cqfin  v.  Ogde^i,  18  Wall.  120 ;  Heed 
V.  Cutter,  1  Story,  590 ;  Pickering  v.  McCtUlough^  104  U.  S. 
310 ;  Curtis  on  Patents,  §§  89t92. 

"  The  bill,  so  far  as  it  relates  to  the  clamp  patent,  is  dis- 
missed." 

We  have  examined  carefully  the  evidence  in  this  case,  relied 
upon  by  the  plaintiffs  to  show  that  the  clamp  arrangement  of 
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Hayes  was  not  a  perfected  invention,  but  was  merely  an 
abandoned  experiment,  and  we  have  arrived  at  the  conclusion 
that  Judge  Shipman's  views  on  the  subject  are  correct.  They 
are  well  and  accurately  expressed,  and  we  could  not  add  to 
their  force  by  a  prolonged  discussion  of  what  is  purely  a  ques- 
tion of  fact. 

The  cases  of  Coffin  v.  Ogden  and  Pich&ring  v.  McGuUough^ 
cited  by  Judge  Shipman,  are  enforced  by  the  case  of  HaU  v. 
MacneaU^  107  IJ.  S.  90,  97.  This  latter  case  meets,  also,  the 
objection  made  by  the  appellants  that  the  mechanism  of  the 
Hayes  clutch  was  concealed  from  view,  and  the  further  objec- 
tion that  it  would  not  operate  as  perfectly  as  that  of  the 
Brush  invention.  In  HaJl  v.  Macneale^  speaking  of  the  antici- 
pating safes,  this  court  said :  ^'  The  invention  was  complete  in 
those  safes.  It  was  capable  of  producing  the  results  sought 
to  be  accomplished,  although  not  as  thoroughly  as  with  the 
use  of  welded  steel  and  iron  plates.  The  construction  and 
arrangement  and  purpose  and  mode  of  operation  and  use  Of 
the  bolts  in  the  safes  were  necessarily  known  to  the  workmen 
who  put  them  in.  They  were,  it  is  true,  hidcjen  from  view, 
after  the  safes  were  completed,  and  it  required  a  destruction 
of  the  safes  to  bring  them  into  view.  But  this  was  no  con- 
cealment of  them  or  use  of  them  in  secret.  They  had  no 
more  concealment  than  was  inseparable  from  any  legitimate 
use  of  them." 

It  is  contended  by  the  appellants  that,  notwithstanding  the 
prior  existence  of  the  Hayes  apparatus  as  a  perfected  inven- 
tion, claims  5  and  6  of  the  reissue  are  sustainable  because  each 
of  them  is  limited  to  an  "  annular  clamp."  It  is  urged  that 
the  clamp  of  the  patent  is  a  ring  which  surrounds  a  cylindrical 
rod,  and  that  the  rod  in  the  Hayes  apparatus  was  square  or 
rectangular,  and  was  surrounded  by  a  rectangular  clamp.  But 
it  is  quite  apparent  that  claims  5.  and  6  of  the  reissue  would,  if 
the  patent  were  valid,  be  infringed  by  the  manufacture  and 
use  of  the  patented  apparatus  with  a  rectangular  carbon  rod 
surrounded  by  a  rectangular  clamp.  Such  an  apparatus  might 
be  inferior  in  perfection  and  utility  to  the  cylindrical  rod  with 
the  ring  clamp  ;  but  it  would  still  embody  the  principle  of  the 
vot.  cxxxii~4 
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invention,  carried  out  by  equivalent  means.  The  improve 
ment,  if  any,  in  the  use  of  the  circular  clamp  over  the  rectan- 
gular clamp  was  only  a  question  of  degree,  in  the  use  of 
substantially  the  same  means. 

We  are  of  opinion  iJuxt  the  decree  of  the  Circuit  Court  mvM 
he  affirmed;  and  it  is  so  ordered. 


DENT  V.  FERGUSON. 

APPEAL    FROM    THE    OIBOUIT    OOUBT    OF    THE    UNITED   STATES    FOB 
THE  WE8TEBN   DISTBICT  OF  TENNESSEE. 

No.  32.    Argued  April  23, 24, 1888.  —  Decided  October  28, 1880. 

The  petition  of  a  bankrupt  in  bankruptcy,  in  which  he  stated  ander  oath 
that  he  owns  no  real  estate  and  holds  no  interest  in  real  property,  is  evi- 
dence of  the  execution  and  validity  of  a  prior  deed  Of  his  real  estate  in 
a  suit  in  which  he  contests  such  execution  and  validity. 

The  proof  in  this  case  fails  to  show  imbecility,  dotage  or  loss  of  mental 
capacity  on  the  part  of  the  appellee  at  the  time  when  the  contract  in  dis- 
pute was  made. 

An  executed  agreement  by  one  party  to  cause  the  debts  of  the  other  to  be 
canceUed  by  his  creditors,  valid  in  its  inception,  is  not  invalidated  as  to 
the  debtor  by  reason  of  the  settlements  being  effected  for  a  smaU  per- 
centage, or  even  by  the  employment  of  improper  means  to  effect  them. 

A  conveyance  by  a  debtor,  deeply  indebted,  and  in  anticipation  of  decrees 
and  Judgments  which,  added  to  existing  incumbrances,  wiU  amount  to 
the  value  of  the  property  conveyed,  will  lead  a  court  of  equity  to  pre- 
sume that  the  instrument  was  executed  in  fraud  of  the  creditors. 

If  a  person  conveys  his  property  for  the  purpose  of  hindering,  delaying  or 
defrauding  his  creditors,  and  for  many  years  acquiesces  and  concurs  in 
devices,  coUnsive  suits  and  impositions  upon  the  court  in  furtherance  of 
that  purpose,  without  taking  any  step  to  annul  such  conveyance  or  stop 
such  proceedings,  a  court  of  equity  will  not  aid  him  or  his  heirs  to  re- 
cover the  property  from  the  grantee  or  his  heirs  after  the  fraud  is  ao- 
complished. 

The  maxim  *'  in  pari  delicto j  potior  est  conditio  defendfintis  "  is  decisive  of 
this  case. 

Tkis  was  a  suit  in  equity  originally  brought  in  the  Chancery 
Court  of  Shelby  County,  Tennessee,  on  the  10th  of  December, 
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1881,  by  the  appellees,  heirs-at-law  of  Alexander  M.  Ferguson, 
deceased,  against  the  appellants,  heirs-at-law  and  legal  repre- 
sentatives of  Henry  G.  Dent,  deceased.  Upon  application  of 
the  complainants,  the  case  was  removed  into  the  United  States 
Circoit  Court  for  the  Western  District  of  Tennessee  on  the 
ground  of  the  diverse  citizenship  of  the  parties. 

1?he  object  of  the  original  and  the  two  amended  and  sup- 
plemental bills  was  to  recover  from  the  defendants  a  large 
amount  of  real  property  alleged  to  have  belonged  to  A.  M. 
Ferguson,  deceased,  and  to  have  been  fraudulently  obtained 
from  him  by  Henry  G.  Dent,  deceased ;  and  also  to  have  set 
aside  and  annulled  the  agreement,  deeds  and  judicial  pro- 
ceedings by  which  such  fraudulent  acquisition  was  effected. 

The  instrument  which  the  complainants  most  especially 
sought  to  have  delivered  up  and  cancelled  purported  to  be  an 
absolute  agreement  and  conveyance  of  a  large  amount  of  real 
property  situated  in  Memphis,  Tennessee,  executed  by  Fer- 
guson to  Dent,  and  was  as  follows : 

^<  This  agreement,  made  this  14th  day  of  May,  1869,  by  and 
between  A.  M.  Ferguson,  of  the  first  part,  and  H.  G.  Dent,  of 
the  second  part,  all  of  the  city  of  Memphis  and  State  of  Ten- 
nessee, witnesseth,  that  the  said  Ferguson,  for  the  purposes 
and  considerations  hereinafter  set  forth,  has  this  day  bar- 
gained and  sold  to  the  said  Dent  all  his  right,  title  and  interest 
of,  in  and  to  certain  lots  or  parcels  of  land  situated,  lying  and 
being  in  the  city  of  Memphis  and  State  of  Tennessee,  as  per 
schedule  thereof  hereto  annexed,  and  for  identification  signed 
by  the  parties  hereto. 

^^'That  for  said  considerations  he  binds  himself  to  make  con- 
veyance by  quit-claim  to  said  Dent,  or  to  whomsoever  he  may 
direct,  of  said  several  pieces  of  property  on  demand,  excepting, 
however,  one  piece  of  property  contained  in  the  schedule  hereto 
annexed,  situated  on  the  southeast  comer  of  Beale  and  Her- 
tiando  streets,  to  which  he  agrees  to  make  a  warranty  deed  to 
James  E.  Dillard,  to  whom  said  Dent  has  bargained  the  same 
for  $8000  subject  to  certain  judgment  lieils  whjich  will  be  ex- 
pressed on  the  face  of  said  deed  when  it  shall  be  executed.  The 
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consideration  of  this  agreement  is  that  the  property  hereby 
agreed  to  be  conveyed  is  much  encumbered  by  judgments, 
decrees  and  deeds  of  trust,  taxes  and  assessments  for  grading 
and  paving  to  nearly,  if  not  quite,  its  full  value,  as  also  shown 
in  said  schedule,  and  the  only  interest  remaining  to  said 
Ferguson  in  the  same  is  his  equity  of  redemption.  For  this 
equity  hp  is  willing  to  take  the  sum  of  $10,000,  and  allow  the 
purchaser  to  make  the  best  use  he  can  of  the  property  in  pay- 
ing off  said  encumbrances  and  making  what  he  can  out  of  the 
surplus.  The  further  consideration  of  this  agreement  is,  there- 
fore, that  the  said  H.  G.  Dent  will  pay  the  said  A.  M.  Fer- 
guson the  sum  of  $4000  in  cash  in  hand  and  by  the  convey- 
ance to  be  made  to  James  E.  Dillard,  will  secure  the  payment 
of  the  further  sum  of  $6000  to  said  Ferguson,  making  an 
aggregate  of  $10,000  as  agreed  upon,  and  will  dispose  of  the 
balance  of  said  property  to  the  best  advantage,  to  discharge 
the  liens  thereon,  or  otherwise  discharge  the  same,  and  will 
have  no  recourse  on  said  Ferguson  in  law  or  equity  for  any 
encumbrance  or  defect  of  title  whatsoever  on  any  of  said  pieces 
or  parcels  of  land,  but  take  the  same  at  his  own  risk ;  and  in- 
asmuch as  the  terms,  conditions  and  considerations  of  this 
agreement  cannot  be  properly  expressed  in  the  several  con- 
veyances desired  and  contemplated  by  the  parties,  this  instru- 
ment and  the  schedule  hereto  annexed  are  rcade  for  a  more 
thorough  and  complete  explanation  and  exposition  of  the 
same. 

"  In  testimony  whereof  the  said  A.  M.  Ferguson  and  H.  G. 
Dent  have  hereunto  set  their  hands  the  day  and  date  first 
above  written. 

'^Attest:  W.  L.  Van  Dyke.         A.  M.  Ferguson.*  [Seal.] 
C.  W.  FiiAZER.  H.  G.  Dent.         [Seal.]" 

The  complainants  averred  in  their  bills  that  this  instrument 
was  drawn  up  and  signed  only  as  a  plan  proposed,  but  never 
adopted,  was  never  understood  by  the  parties  to  it  to  be  of 
any  force  as  between  themselves,  and  was  never  in  fact  deliv- 
ered to  Dent,  but  was  retained  by  Ferguson  as  his  private 
property  and  placed  with  his  other  papers  in  the  possession 
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and  custody  of  his  attorney,  one  W.  L.  Van  Dyke,  where  it 
remained  until  the  death  of  the  latter,  when  Dent,  by  fraudu- 
lent representations  to  a  woman  in  charge  of  Van  Dyke's 
room  and  effects,  succeeded  in  abstracting  it  from  the  papers 
of  Ferguson ;  and  that  Dent  then,  after  Ferguson  died,  set  up 
a  claim  to  the  ownership  of  the  property  under  said  pretended, 
contract.  They  further  averred  that,  even  if  said  instrument 
was  really  delivered,  it  was  void  because  of  the  fraudulent 
means  and  undue  influence  by  which  Dent  imposed  upon  Fer- 
guson to  make  a  conveyance  of  his  property  at  a  grossly  inad- 
equate price,  which  was  never  paid.  It  was  further  alleged  that 
Dent  was,  at  the  date  of  said  agreement,  and  had  been  for 
many  years  prior  thereto,  the  agent  of  Ferguson  in  the  man- 
agement of  his  property,  and  had  so  gained  his  confidence  and 
had  acquired  such  an  ascendancy  over  Ferguson's  mind  and 
will,  especially  during  the  latter  part  of  his  life,  when  he  was 
in  his  dotage  and  incapacitated  to  attend  to  his  interests,  that 
all  his  financial  transactions  were  subject  to  Dent's  supervis- 
ion and  direction;  that  among  these  transactions  was  an 
indorsement  by  Ferguson  on  the  12th  of  April,  1867,  of  four 
notes  of  Dent  of  $12,500  each,  aggregating  in  amount  $50,000, 
which  he  (Dent)  gave  in  part  payment  of  a  purchase  by  him 
of  a  stock  of  goods  from  Lockwood  &  Co.  in  Memphis ;  that 
this  sale  by  Lockwood  &  Co.  to  Dent  was  soon  afterwards 
attacked  by  the  creditors  of  the  former  as  fraudulent,  and 
four  successive  attachments  were  sued  out  and  levied  upon  the 
stock  of  goods ;  and  that  four  replevin  bonds  were  given  by 
Dent  and  signed  by  Ferguson,  one  as  surety  and  the  other 
three  as  a  principal,  he  having  purchased  from  Dent  one-half 
interest  in  the  stock. 

It  was  alleged  that  the  amount  of  the  judgment  rendered 
on  these  bonds  against  Dent  and  Ferguson  was  about  $65,000; 
and  that  of  the  Lockwood  notes  for  $50,000,  one  was  claimed 
to  have  been  paid  off  and  taken  up  by  Dent,  the  other  three 
having  been  compromised  b}^  Dent  and  Ferguson  giving  their 
notes  for  $18,000,  secured  by  a  deed  of  trust  upon  a  large 
part  of  the  Ferguson  property  in  dispute  and  one  lot  belong- 
ing to  Dent,  executed  to  one  Carmack,  trustee  for  certain 
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creditors  into  whose  hands  the  notes  had  fallen.  It  was  far- 
ther alleged  that  Ferguson,  harassed  by  this  sudden  and 
largely  increased  indebtedness,  (already  great,)  desired  and 
proposed  to  make  an  assignment  for  the  benefit  of  his  credit- 
ors, but  was  overruled  in  this  purpose  by  the  controlling  influ- 
ence of  Dent,  who,  by  imposition  and  fraud,  prevailed  upon 
him  to  sign  the  pretended  contract  of  May  14,  1869,  which 
the  said  Dent  got  up  to  serve  his  purpose  of  fraudulently  pos- 
sessing himself  of  Ferguson's  estate. 

The  bUl  further  set  forth  with  great  minuteness  of  detail  the 
various  subterfuges  and  contrivances  to  which,  it  was  alleged. 
Dent  resorted  to  cover  up  and  conceal  from  the  creditors  the 
ownership  of  the  property,  and  the  trust  deeds  and  judicial 
proceedings  by  which  the  baflled  creditors  were  inveigled  into 
compromises  at  enormous  sacrifices  ;  and  that  various  persons, 
mostly  Dent's  attorneys  ^.nd  relations,  or  persons  having  an 
understanding  with  him,  purchased  all  of  the  property  under 
these  trust  deeds  and  at  said  judicial  sales,  (with  money  fur- 
nished by  Dent,  which  he  raised  from  the  rents  and  profits  of 
Ferguson's  estate,)  and  held  their  titles  in  trust  for  said  Dent. 

It  was  then  alleged  that  all  the  liabilities  of  Ferguson  had 
been  settled,  and  all  the  encumbrances  upon  his  property  re- 
moved, for  the  most  part^  out  of  the  rents  and  profits  of  said 
property. 

The  prayer  of  the  bill  was  that  the  contract  of  May  14, 1869, 
l)e  declared  void  ;  and  that  the  defendants  be  declared  trustees 
of  the  property  for  the  complainants,  and  required  to  turn  it 
over  to  their  possession,  and  account  for  its  rents  and  proflta 

The  answer,  after  a  general  denial  of  all  the  allegations  of 
the  bill,  especially  denied  those  relating  to  the  undue  influence 
charged  to  have  been  exercised  by  Dent  over  Ferguson,  those 
relating  to  Dent's  agency,  and  those  relating  to  Ferguson's 
dotage,  weakness  of  mind  and  incapacity  for  business.  It 
admitted  that  Dent's  ^heirs  had  in  their  possession  a  deed  or 
contract  properly  executed,  attested  and  delivered,  dated  May 
14,  1869,  but  unregistered^  un^der  which  they  claimed  title  to 
the  property  referred  to  in  the  bill,  and  averred  the  fairness  and 
justice  of  the  contract,  its  delivery  to  Dent  by  Ferguson,  and 
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also  the  delivery  into  His  actual  possession  of  all  the  property 
conveyed  by  it.  It  also  set  forth  the  hopeless  condition  of 
Ferguson's  affairs ;  that  Dent  had  extinguish^  the  debts  and 
removed  from  the  property  all  the  encumbrances  and  paid  the 
$10,000,  or  its  equivalent,  which  was  the  consideration  men- 
tioned in  the  deed  ;  and  that  $10,000  and  the  discharge  of  the 
debts,  quite  as  great  in  amount  as  that  of  the  value  of  the  prop- 
erty conveyed,  constituted  a  full  and  sufficient  price  therefor. 
It  set  up  as  a  defence  the  acquiescence  of  Ferguson,  as  long  as 
he  lived,  (a  period  of  eleven  years,)  in  the  contract,  and  in  Dent's 
acts  under  it,  and  also  the  fact  that  Ferguson  had  filed  his  peti- 
tion in  bankruptcy,  stating  under  oath  that  he  did  not  own  any 
real  estate,  which  proceeding  it  reUed  on  as  an  estoppel  and  as 
proof  of  an  outstanding  title. 

The  defendants  Frazer,  Trezevant  and  the  De  Soto  Building 
and  Loan  Association  each  filed  a  separate  answer,  in  which 
they  each  stated  that  the  titles  held  by  them  respectively  to 
the  property  with  which  the  bill  had  connected  their  names 
were  held  by  them  as  trustees  for  Dent,  or  as  a  security  for 
fees,  advances  and  loans  to  him.  Dillard,  in  his  deposition, 
answered,  alleging  that  the  titles  held  by  hijn  to  any  of  the 
property  claimed  by  complainants  were  held  for  the  benefit  of 
Dent.  Hooper  and  wife  answered,  denying  the  averments  of 
the  bill  that  Susan  E.  Hooper  purchased  the  Selby  claim  which 
she  was  prosecuting  against  the  estate  of  Ferguson,  as  the 
agent  of  Dent,  but  averring  that  such  purchase  by  her  was 
bonajide  and  for  her  own  use  and  benefit,  and  that  said  claim 
was  then  her  own  property. 

The  answers  of  the  other  defendants  averred  that  before  the 
filing  of  the  bill  they  had  parted  with  whatever  right  or  title 
they  ever  had  to  any  of  the  property  in  controversy. 

Proofs  were  taken  and  a  hearing  was  had  before  the  circuit 
justice,  the  district  judge  sitting  with  him,  and  a  decree  was 
rendered  in  accordance  with  the  prayer  of  the  bill.  24  Fed. 
Eep.  412. 

Kr.  D.  j?l  Poston  and  Mr.  T.  B,  Turhy^  for  appellants, 
cited :  BatUe  v.  Street^  85  Tennessee,  282  ;  Taylor  v.  Hai'wett^ 
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Mb.  Justiob  Lamab,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

The  main  grounds  of  the  bill  are  : 

(1)  That  the  agreement  or  conveyance  of  May  14,1869,  was 
never  delivered,  but  was  only  a  paper  in  contemplation  to  be 
executed,  and  that  the  execution  and  delivery  of  it  were  finally 
abandoned ;  and 

(2)  That  said  contract  was  procured  by  fraud  on  the  part  of 
Dent  to  enable  him  to  possess  himself  of  the  estate  of  Ferguson 
without  paying  him  a  valuable  consideration  therefor;  and 
that  Ferguson  was  of  weak  mind,  in  his  dotage,  and  easily  im- 
posed upon  by  Dent,  between  whom  and  himself  the  relation 
of  principal  and  agent  existed. 

We  concur  fully  in  the  position  assumed  by  both  the  circuit 
justice  and  the  district  judge,  that  the  execution  and  delivery 
of  the  agreement  and  conveyance  of  May  14, 1869,  by  Ferguson 
to  Dent  were  sufficiently  proven.  A  careful  examination  of 
the  evidence,  especially  that  introduced  in  behalf  of  complain- 
ants, leaves  no  doubt  on  this  point.  The  paper  was  frequently 
recognized  and  acted  upon  by  Ferguson.  He  received  part, 
at  least,  of  the  money  to  be  paid  under  it  and  frequently  called 
for  more,  complaining  of  Dent  that  he  had  not  fully  paid  the 
amount  agreed  to  in  the  contract.  He  received  the  two  Dillard 
notes  for  $3000  each,  as  provided  for  in  it,  in  part  payment, 
and  also  accepted  Dillard's  deed  of  trust  on  the  property  con- 
veyed to  him,  as  securities  therefor.  He  solemnly  reaffirmed  it 
over  his  own  signature  and  seal  on  the  23d  of  August,  1869, 
in  a  deed  introduced  in  evidence  by  complainants,  in  which 
deed  the  recital  is  as  follows :  "  Whereas  on  the  14th  of  May, 
1869,  H.  G.  Dent  and  A.  M.  Ferguson  entered  into  an  agree- 
ment of  purchase  and  sale,  by  which  said  Dent  purchased  the 
equity  of  said  Ferguson  in  all  hisreal  estate  in  Shelby  County 
for  the  sum  of  $10,000,  $4000  of  which  was  to  be  paid  in  cash, 
and  $6000  in  notes,^'  etc.  He  again  recognized  and  carried 
out  his  part  of  it,  when,  on  the  25th  of  May,  1869,  he  made  a 
deed  to  Dillard  in  pursuance  of  its  terms.  His  ])etition  in 
bankruptcy,  filed  on  April  29, 1878,  in  which  he  stated  on  oath 
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that  he  did  not  own  any  real  estate,  nor  hold  any  interest  in 
any  real  property,  except  a  leasehold  that  would  expire  in  less 
than  a  month,  though  not  a  technical  estoppel  as  a  defence  in 
this  suit,  is  at  least  evidence  of  the  execution  and  vaUdity  of 
the  instrument  in  question.  In  view  of  these  facts,  which  ap- 
pear from  the  proofs  and  pleadings  of  the  complainants,  we  do 
not  deem  it  necessary  to  review  the  mass  of  testimony  offered 
by  the  complainants  to  sustain  their  charge  that  Dent  purloined 
the  writing  from  Ferguson's  papers. 

As  to  the  second  point  we  cannot  assent  to  the  conclusions 
of  the  court  below.  The  evidence,  we  think,  fails  to  show  any 
imbecility,  dotage  or  loss  of  mental  capacity  on  the  part  of 
Ferguson  in  1869,  when  the  contract  was  made.  About  fifteen 
witnesses  produced  by  the  complainants  were  questioned  as  to 
the  character  and  condition  of  his  mind,  three,  and  perhaps 
four,  of  whom,  speak  of  him  as  being  weak,  ignorant  and 
childish ;  but  the  general  tenor  of  the  testimony  of  the  others, 
who  had  any  opinions  to  express,  was  directly  the  reverse. 
The  combined  effect  of  this  testimony,  taken  as  a  whole,  put- 
ting out  of  view  the  evidence  on  behalf  of  the  defendants, 
leaves  on  the  mind  a  decided  impression  that  Ferguson,  though 
to  a  certain  extent  illiterate,  was  a  man  of  good,  sound  sense, 
of  large  experience  in  business  and  capable  of  transacting  his 
own  affairs.  Outside  of  the  nature  of  the  transaction  itself, 
and  the  relation  of  principal  and  agent  between  him  and  Dent, 
which  will  be  presently  considered,  there  is  very  little,  if  any, 
testimony  that  he  was  ignorant  of  his  rights  or  of  the  value  of 
his  property,  or  in  the  slightest  degree  incompetent  to  compre- 
hend the  terms  of  the  contract  in  question,  or  to  understand 
the  obligations  of  an  oath.  Kor  does  a  single  witness  testify 
that  Dent  ever  falsely  represented  to  Ferguson  the  amount  of 
his  indebtedness,  ever  under-estimated  to  him  the  value  of  his 
property,  or  ever  exaggerated  to  him  the  danger  from  credit- 
ors. Even  as  to  who  suggested  the  contract  of  May  14,  1869, 
the  testimony,  slight  as  it  is,  is  conflicting  ahd  uncertain. 

It  is,  however,  insisted  that  the  price  agreed  to  on  the  face 
of  the  instrument  itself  was  so  grossly  inadequate  as  to  create 
the  presumption  of  fraud  and  undue  influence,  aside  from,  and 
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independent  of,  any  proof  other  than  the  single  fact  that  the 
parties  thereto  bore  the  relation  to  eaoh  other  of  principal  and 
agent.  Assuming  for  the  present,  and  for  present  purposes 
only,  that  the  agreement  was  hona  fide  as  respects  third 
persons,  creditors  of  Ferguson  and  Dent,  and  considering  it 
with  exclusive  reference  to  the  reciprocal  rights  of  the  two 
parties  to  it,  we  do  not  think  the  evidence  is  such  as  to  raise 
the  presumption  of  fraud  and  therefore  to  call  for  or  justify 
the  interposition  of  a  court  of  equity  for  the  cancellation,  of 
the  contract.  The  fairness  of  the  transaction,  on  this  point, 
should  be  determined  by  the  condition  of  things  at  the  time 
the  contract  was  made  and  executed,  and  not  by  what  occurred 
afterwards,  except  so  far  as  subsequent  developments  may 
reflect  light  upon  it. 

What  were  the  circumstances  under  which  this  instrument 
was  executed?  A.  M.  Ferguson  was  then  possessed  of  a  large 
estate  in  Memphis,  consisting  of  valuabl6  city  lots  with  im- 
provements, all  estimated  by  competent  witnesses  to  be  worth 
$100,000,  more  or  less.  At  that  time  he  was  indebted  to 
various  persons  in  sums  which,  we  believe,  it  is  admitted 
amounted  to  as  much  as  the  value  of  his  property.  Many  of 
these  debts,  perhaps  the  majority  in  amount,  originated  as 
joint  promiBSor  with,  or  as  indorser  or  surety  for,  Henry  O. 
Dent,  who  had  been  his  agent  for  the  renting  of  his  property 
and  intimate  friend  for  many  years,  and  who  was  himself 
wholly  insolvent.  But  whatever  the  origin  of  his  debts,  they 
had  become,  as  between  Ferguson  and  his  creditors,  legal  and 
binding  upon  him ;  nor  did  the  fact  that  they  were  the  liabil- 
ities of  an  indorser  lighten  the  burden  of  them,  or  lessen  the 
peril  of  impending  insolvency,  or  abate  the  eagerness  of  pur- 
suing creditors.  These  creditors  had  been  for  some  time  active 
and  pressing  for  payment,  and  his  real  estate  was  heavily 
encumbered  with  judgments,  decrees,  deeds  of  trust,  sheriff's 
deeds^  taxes  and  assessments  for  public  improvements.  Several 
othcMT  suits,  aggregating  nearly  $50,000,  were  proceeding'  to 
judgment  Some  idea  of  his  embarr^issed  condition  may  be 
found  from  the  fact  that  on  the  39th  of  March,  1869,  a  bill 
had  been  filed  to  reach  his  equitable  rights  and  interest  in  the 
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property,  the  subject  of  this  controversy,  in  which  the  com- 
plainant alleged  on  oath  that  an  execution  issued  on  a  judg- 
ment at  law  obtained  by  him  against  Ferguson  had  been  dqly 
returned  "  no  property  found  whereon  to  levy ; "  and  that 
after  diligent  search  and  inquiry  he  could  not  find  any  prop- 
erty in  Memphis  to  which  Ferguson  had  an  unencumbered 
legal  title  subject  to  an  execution  at  law. 

Such  was  the  condition  of  Ferguson's  affairs  when  he  made 
the  agreement  of  May  14,  1869.  The  consideration  of  this 
agreement  was  that  Ferguson  should  receive  $4000  in  cash 
and  $6000  in  notes,  and  that  Dent  should  ^'discharge  the  liens^^^ 
not  that  he  should  pay  tliem  in  fvU.  This  discharge  Dent 
fully  procured.  Ferguson  was  fully  discharged,  and  all  claims 
against  him  were  legally  cancelled,  not  only  those  then  exist- 
ing, but  also  those  that  were  impending  and  which  afterwards 
matured.  This  fact  is  thus  stated  in  the  words  of  complain- 
ants* bill:  "The  liabilities  of  the  said  A.  M.  Ferguson  by 
judgments,  trust  deeds,  mortgages  and  mortgages  in  the  form 
of  warranty  deeds,  have  all  been  settled  and  paid  off  except 
as  hereinafter  stated,  and  the  said  complainants,  as  heirs  at 
law  of  the  said  A.  M.  Ferguson,  are  entitled  to  have  the  said 
real  property  handed  over  to  them  free  and  discharged  of  all 
liens." 

If  the  promise  to  cancel  the  debts  was  a  fair  and  valid 
transaction  when  it  was  made,  it  did  not  become  less  so 
because  subsequent  occurrences  enabled  Dent  to  effect  a  settle- 
ment with  the  creditors  upon  the  payment  of  a  small  percent- 
age of  their  respective  claims;  and  if  the  means  he  employed 
to  effect  such  compromises  were  not  proper,  it  might  give  the 
overreached  creditors  cause  of  complaint,  but  certainly  not 
Ferguson.  Had  Dent  been  able  to  persuade  the  creditors  to 
give  a  release  of  their  claims  without  any  consideration  what- 
ever, that  could  not  retroact  and  make  inadequate  what  was 
an  adequate  consideration  when  the  contract  was  made. 
When  it  was  made  no  one  knew  that  the  debts  could  be  com- 
promised for  much  less  than  their  face  value  as  was  done  by 
Dent;  for  as  the  district  judge  truly  remarks:  "The  astound- 
ing fact  in  this  record  is  that  the  creditors  did  not  appropriate 


Digiti 


zed  by  Google 


DENT  V.  FERGUSON.  61 

Opinion  of  the  Court. 

all  this  property  to  their  debts."  And  yet  it  is  an  undeniable 
fact  that  Dent  did  avert  such  an  appropriation ;  and  that  Fer- 
guson was  fully  discharged,  and  the  claims  were  legally  can- 
celled by  methods  not  fully  developed,  but  assented  to  and 
facilitated  by  Ferguson*.  For  instance,  a  judgment  for  over 
$22,000  in  favor  of  H.  B.  Claflin  &  Co.  of  New  York,  was 
settled  for  $1000 ;  a  claim  in  favor  of  Louis  Selby  for  |12,- 
622.11  for  $1325 ;  and  an  assessment  for  $6998  for  the  Nich- 
olson pavement,  stated  in  said  agreement  of  May  14,  1869,  to 
be  a  lien  on  the  property  conveyed,  was  entirely  defeated  on 
legal  grounds. 

The  consideration  as  to  the  extinguishment  of  the  debts 
was  fully  pjsrformed.  The  $6000  of  notes  were  received  by 
Ferguson  and  afterwards  indorsed  to  his  relatives.  As  to  how 
much  of  the  remaining  $4000  coming  to  him  under  the  agree- 
ment was  paid  to  him  in  cash,  there  is  much  conflict  of  testi- 
mony, which,  owing  to  the  lapse  of  time  and  the  death  of 
both  parties  to  the  contract,  cannot  be  reconciled.  Apparently 
$1400  was  paid  soon  after ;  for  the  instrument  dated  August 
23,  1869,  which  the  complainants  introduced  and  rely  on, 
states  that  the  payment  of  that  sum  was  made  on  that  day. 
C.  L.  Morrison,  a  witness  for  complainants,  whose  testimony 
their  counsel  declares,  in  his  brief,  to  be  more  important  than 
that  of  any  and  all  the  other  witnesses  for  complainants,  testi- 
fies that  from  1871  to  1876  he  paid  to  Ferguson  from  $80  to 
$90  a  month  out  of  the  rents  collected  by  him  from  a  portion 
of  the  property ;  and  that  he  saw  Dent  pay  him  during  that 
period  out  of  his  own  pocket  about  $300  a  year.  These  sums 
aggregate  a  larger  amount  than  $4000. 

Oar  conclusion,  therefore,  is  that  the  contract,  considered 
apart  from  its  bearing  on  other  creditors,  does  not  in  the 
absence  of  other  proof  lack  the  essential  qualities  of  adequacy 
and  fairness  as  between  the  parties  thereto  themselves.  If  this 
be  so,  the  point  as  to  principal  and  agent,  upon  which  so  much 
stress  has  been  laid,  is  of  minor  importance.  The  doctrine  as 
to  this  fiduciary  relation,  applied  to  ita  full  extent,  is  simply  a 
rule  of  evidence  which,  under  some  circumstances,  imposes 
upon  an  agent  the  burden  of  proving  the  fairness  and  justice 
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of  the  transaction  with  his  principal  within  the  scope  of  his 
agency.  If  the  contract  was  valid  as  to  the  creditors  of  Fer- 
guson, the  consideration  therein  expressed  was  sufficient  to 
satisfy  this  burden. 

The  evidence  shows  that  for  many  years  Dent  was  an  agent 
of  Ferguson  for  the  renting  of  his  property,  with  more  inti- 
mate relations  than,  with  his  other  patrons.  But  the  record 
does  not  show  that  he  was  ever  employed  to  buy  or  sell  real 
estate  for  Ferguson.  On  the  contrary,  there  is  positive  testi- 
mony that  his  (Ferguson's)  traffic  in  that  business  was  carried 
on  by  himself  alone. 

We  have  considered  this  case,  so  far,  upon  the  assumption 
of  the  circuit  justice,  that  the  agreement  was  executed  and 
delivered  by  Ferguson  to  Dent  in  good  faith  as  to  Ferguson's 
creditors.  We  do  not  concur  in  this  assumption.  If  the  vo- 
luminous record  before  us  discloses  a  single  fact  tending  to 
sustain  that  assumption,  except  a  general  expression  of  opinion 
by  some  of  the  witnesses  that  he  was  an  honest  man,. it  has 
escaped  our  search.  The  instrument  itself  was  executed  under 
circumstances  which  wquld  lead  a  court  to  presume  fraud 
upon  creditors.  It  was  a  conveyance  by  a  person  deeply  in- 
debted, in  anticipation  of  decrees  and  judgments,  which,  added 
to  the  existing  encumbrances,  amounted  to  the  value  of  bis 
property.  We,  therefore,  agree  with  the  district  judge  on 
this  pointy  that  the  real  contract  was  one  between  Ferguson 
and  Dent  to  defraud  the  creditors  out  of  the  property  con- 
veyed, and  to  so  conceal  and  cloud  the  title  that  they  could  be 
circumvented,  hindered  and  delayed,  iemd  coerced  into  settle- 
ments and  compromises.  We  think  the  evidence  shows  beyond 
doubt  that  Ferguson  willingly  participated  for  ten  years  in 
carrying  out  this  plot  Both  parties  knew  that  $10,000  could 
not  be  saved  for  Ferguson,  or  any  residuum  out  of  the  property 
for  Dent,  unless  creditors  could  be  wrought  upon  by  some 
means  to  accept  less  than  their  dlaims.  Keither  party  to  such 
a  contract  could  have  been  deceived  or  imposed  upon  about 
that  result.  Both  knew  the  record  fact,  that  the  encum- 
brances perfected,  and  the  encumbrances  rapidly  perfecting, 
exceeded  in  amount  the  value  ^f  the  property. 
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That  Ferguson  had  that  fraudulent  design  when  he  signed 
his  name  to  the  instrument  and  turned  over  the  property  to 
Dent,  as  its  owner,  was  directly  sworn  to  by  witnesses  intro- 
duced by  the  complainants  and  examined  by  them  —  of  course 
for  a  very  diflferent  purpose.  Mrs.  A.  G.  Morrison,  a  witness 
piroduced  to  show  that  Dent  had  fraudulently  abstracted  cer- 
tain papers  from  Ferguson  deemed  by  him  to  be  important 
and  valuable,  deposes  as  follows  in  reply  to  the  question 
"  What  was  it  Mr.  Ferguson  told  you  about  the  sale  of  the 
property  ? "  [referring  to  the  sale  now  under  consideration]  : 
"  He  told  me  he  went  on  Mr.  Dent's  bond,  as  near  as  I  can 
remember.  Mr.  Dent  went  into  business  and  broke,  and  the 
property  was  covered  up  some  way  in  Mr.  Dent's  name  to 
keep  it  from  being  sold.  I  couldn't  tell  you  how  long  Mr. 
Ferguson  told  me,  but  I  am  positive  he  told  me  it  was  covered 
up  in  Dent's  name,  and  he  says :  '  There  is  wherein  Dent  has 
robbed  me;  he  would  not  give  me  those  papers  back.'"  In 
reply  to  another,  question,  which  the  witness  said  did  not 
repeat  her  previous  answer  accurately,  she  replied :  "  He  didn't 
say  it  in  those  words.  ...  He  says  he  turned  the  prop- 
erty over  to  Dent,  put  it  in  his  name,"  etc.  Again,  "  He  said 
something  about  a  receiver  being  appointed,  and  he  says :  ^  I 
turned  the  property  over  to  Dent  to  keep  it  from  being  sold ; 
I  don't  want  it  sold,  because  the  rent  bf  my  property  will 
pay  the  debt,' "  etc.  Another  witness  for  the  complainants, 
Bobert  Mc Williams,  testifies  as  follows  concerning  a  con- 
versation.  had  with  Ferguson  in  1878:  *'If  I  remember  cor- 
rectly, he  said  that  he  had  made  over  his  property  to  Dent, 
with  the  tacit  understanding  that  he  should  have  sufficient  to 
live  on  until  his  discharge  in  bankruptcy,  and  then  Dent 
would  return  or  turn  over  the  property  to  him  again."  In 
reply  to  the  question  "  What,  if  anything,  do  you  know  con- 
cerning the  arrangement  of  A.  M.  Ferguson  and  Henry  G. 
Dent  concerning  the  Ferguson  property  on  Beale,  Hernando 
and  De  Soto  streets  and  elsewhere  ? "  he  said :  "  I  know  of 
nothing  except  that  Ferguson  told  me  that  he  had  conveyed 
this  property  to  Dent  with  the  tacit  understanding  that  he 
(Feirguson)  should  have  enough  out  of  the  rents  of  the  property 


Digiti 


zed  by  Google 


64  OCTOBER  TERM,  1889. 

Opinion  of  the  Conrt. 

to  live  on  until  he  had  got  through  bankruptcy,  when  the 
property  should  b^  returned  to  him  again." 

The  question  arises  —  if  a  person  conveys  his  property  f oi 
the  purpose  of  hindering,  delaying  or  defrauding  his  creditors, 
and  for  eleven  years  acquiesces  and  concurs  in  the  device^, 
collusive  suits  and  impositions  upon  the  court  in  furtherance 
of  this  purpose,  without  taking  a  single  legal  step  to  annul 
said  conveyance  or  to  stop  such  proceedings,  will  a  court  of 
equity  aid  him  or  his  heirs  to  recover  the  property  from  the 
grantee  or  his  heirs  after  the  fraud  is  accomplished?  This 
court  has  answered  that  question  in  the  negative  in  Randall 
V.  Howard^  2  Black,  585.  In  that  case  the  complainants  and 
defendant  had  made  an  agreement  to  defeat  the  claims  of 
third  persons  to  certain  lands  which  the  complainants  had 
mortgaged  to  the  defendant  to  secure  a  debt,  so  as  to  cloak 
the  ownership  by  means  of  a  foreclosure  sale  at  which  the 
defendant  should  purchase  and  hold  the  nominal  title.  After 
obtaining  the  title,  he  fraudulently  dispossessed  the  complain- 
ants and  asserted  the  right  of  ownership  in  himself.  The 
prayer  of  the  bill  was  to  restrain  the  defendant  from  disposing 
of  the  land,  and  to  restore  it,  or  so  much  of  it  as  remained 
after  paying  the  debt,  to  complainants.  The  court,  Mr. 
Justice  Davis  delivering  the  opinion,  held  that  the  agreement 
was  a  fraudulent  one,  to  defeat  a  claim  set  up  by  other  parties 
for  a  portion  of  the  mortgaged  lands  by  the  covering  up, 
through  the  aid  of  the  court,  the  real  ownership  of  the  prop- 
erty, and  said  (p.  688) :  "  A  fraudulent  agreement  was  entered 
into  to  defeat,  as  is  charged,  ^a  fraud  attempted  against  the 
complainants.'  ...  A  court  of  equity  will  not  intervene 
to  give  relief  to  either  party  from  the  consequences  of  such  an 
agreement.  The  maxim,  in  pari  delicto  potior  est  conditio 
defendentia^  must  prevail.  It  is  against  the  policy  of  the  law 
to  enable  either  party,  in  controversies  between  themselves, 
to  enforce  an  agreement  in  fraud  of  the  law,  or  which  was 
made  to  injure  another;"  citing  1  Story's  Equity,  %  298; 
Bc/4i  V.  Rogers,  3  Paige,  154,  156;  and  Wilson  v.  Watts,  9 
Gill,  366. 

The  same  principle  was  applied  in  Wheder  v.  Sage,  1  Wall 
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518.  In  that  caise  an  agroement  was  entered  into  between . 
complainants  and  defendant  to  secure  the  title  to  valuable 
real  estate  of  an  insolvent  debtor,  at  the  expense  and  sacrifice 
of  his  creditors,  which  the  defendant  violated,  and,  in  conjunc- 
tion with  another  person,  secured  an  interest  in  the  property 
to  himself.  The  bill  prayed  that  he  be  declared  a  trustee  for 
the  complainants,  and  required  to  convey  to  theni  that  por- 
tion of  the  land  to  which,  under  the  agreement,  they  were 
entitled.  The  court,  Mr.  Justice  Davis  delivering  the  opinion, 
said  (p.  629):  "Generally,  when  a  party  obtains  an  advan- 
tage by  fraud,  he  is  to  be  regarded  as  the  trustee  of  the  party 
defrauded,  and  compelled  to  account.  But,  if  a  party  seeks 
relief  in  equity,  he  mu&rt;  be  able  to  show  that  on  his  part 
there  has  been  honesty  and  fair  dealing.  If  he  has  been  en- 
gaged in  an  illegal  businiass  and  been  cheated,  equity  wiU  not 
help  him."  And  then,  after  a  review  of  the  evidence  in  that 
case,  the  opinion  concluded  in  these  words:  ^'A  proceeding 
like  this  is  against  good  conscience  and  good  morals,  and  can- 
not receive  the  sanction  of  a  court  of  equity.  The  principle 
is  too  plain  to  need  a  citation  of  authorities  to  confirm  it.  It 
is  against  the  policy  of  the  law  to  help  either  party  in  such 
controversies.  The  maxim,  '  in  pari  delicto,'^  etc.,  must  pre- 
vail" (p.  530). 

We  cannot  assent  to  the  opinion  of  the  district  judge  that 
this  maxim  has  no  application  to  the  case  at  bar.  ]|n  the 
views  prepared  by  him  at  the  request  of  Mr.  Justice  Mat- 
thews, and  which  were  adopted  by  the  latter,  he  says,  in 
speaking  of  the  contract  of  May  14,  1869,  that  it  is  only  '4n 
/arm  a  contract  for  the  sale  of  property;"  and  proceeds: 
^^  The  real  contract  was  one  to  defraud  the  creditors  of  Fer^ 
guson  and  Dent  out  of  this  property,  and  it  was  calculated 
that  this  could  be  done  on  a  basis  of  $10,000  to  Ferguson,  to 
be  realized  out  of  the  property  itself,  and  all  the  balance  to 
Dent,  whatever  that  might  be.  But  this  was  an  unequal, 
unconscionable,  and  unfair  division,  particularly  in  view  of 
actual  results,  in  the  accomplishment  of  which  Dent  has 
lUked  nothing  but  his  time  and  labor.  Ferguson  has  agreed 
to  give  too  much  for  Dent's  services  in  that  behalf.  .  .  - 
VOL.  cxxxn— 6 
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One  of  the  objects  of  the  bill  is  to  prevent  the  defendants 
from  reaping  the  lion's  share  of  the  benefits  of  this  confessed 
fraud^  and  the  maxim,  in  pari  delicto  potior  est  conditio  defen- 
derUis,  .  .  .  has  no  application  \yhateyer  to  a  case  like 
this." 

From  this  view  we  dissent.  We  find  no  authority  for  the 
idea  that  it  is  the  province  of  a  court  of  equity  to  make  a 
fraudulent  debtor  the  special  object  of  its  favor  because  he 
has  not  received  a  large  enough  consideration  for  his  '^  con- 
fessed fraud."  That  court  is  not  a  divider  of  the  inheritance 
of  iniquity  between  the  respective  heirs  of  two  confederates 
in  fraud.  Mr.  Justice  Baldwin,  delivering  the  opinion  of  the 
court,  in  BarUe  v.  Colemom^  4  Pet.  184,  189,  uses  the  fol- 
lowing language:  "The  law  leaves  the  parties  to  such  a  con- 
tract as  it  found  them.  If  either  has  sustained  a  loss  by  the 
bad  faith  of  a,parttceps  criminis^  it  is  but  a  just  infliction  for 
premeditated  and  deeply  practised  fraud;  which,  when  de- 
tected, deprives  him  of  anticipated  profits,  or  subjects  him  to 
unexpected  losses.  He  must  not  expect  that  a  judicial  tri- 
bunal will  degrade  itself  by  an  exertion  of  its  powers,  by 
shifting  the  loss  from  the  one  to  the  other;  or  to  equalize  the 
benefits  or  burthens  which  may  have  resulted  by  the  violation 
of  every  principle  of  morals  and  of  laws."  Or,  as  Chancellor 
Walworth  states  it:  "Wherever  two  or  more  persons  are 
engaged  in  a  fraudulent  transaction  to  injure  another,  neither 
law  nor  equity  will  interfere  to  relieve  either  of  those  persons, 
as  against  the  other,  from  the  consequences  of  their  own  mis- 
conduct."   BoU  V.  Rogers,  3  Paige,  154, 157. 

The  cases  relied  upon  by  the  court  below  to  sustain  its 
position  do  not  shake  the  authorities  we  have  cited  to  show 
that  courts  of  equity  refuse  to  annul  and  also  to  enforce  con- 
tracts in  fraud  of  the  rights  of  others,  when  called  to  act  as 
between  the  parties.  For  there  is  a  distinct  class  of  decisions 
affecting  subsequent  and  collateral  contracts  not  partaking  of 
the  fraud  which  infects  the  main  transaction. 

The  principles  established  by  those  decisions  in  diversified 
forms,  according  to  the  varying  cases,  is  that  a  new  contract, 
founded  on  a  new  and  independent  consideration,  although  in 
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relation  to  property  respecting  which  there  had  been  unlawful 
or  fraudulent  transactions  between  the  parties  will  be  dealt 
with  by  the  courts  on  its  own  merits.  If  the  new  contract  be 
fair  and  lawful,  and  the  new  consideration  be  valid  and  ade- 
quate, it  will  be  enforced.  If,  however,  it  be  unfair  or  fraud- 
ulent, or  the  new  consideration  so  inadequate  as  to  import 
fraud,  imposition  or  undue  influence,  it  will  be  rescinded  and 
justice  done  to  the  parties.  Armatfrong  v.  Toler,  11  Wheat. 
258;  MoBlawr  v.  Oiiibe%^  17  How.  282;  Brooks  v.  Uwim,^  2 
Wall.  70 ;  PUmter's  Bank  v.  Union  Bcmk,  16  Wall.  488 ; 
BaHroad  Co.  v.  Burant,  96  U.  S.  676. 

But  in  all  of  those  cases  the  court  was  careful  to  distinguish 
and  sever  the  new  contract  fr6m  the  original  illegal  contract. 
Whether  in  the  application  of  this  principle  some  of  them  do 
not  trench  upon  the  line  which  separates  the  cases  of  contracts 
invalid  in  consequence  of  their  illegality  from  new  and  subse- 
quent contracts  arising  out  of  the  accomplishment  of  the  illegal 
object,  is  not  the  subject  of  inquiry  here.  The  present  case 
does  not  involve  any  question  of  a  subsequent  and  distinct  con- 
tract, but  seeks  relief  directly  from  the  original  fraud,  to  which 
the  person  under  whom  complainants  claim  was  a  contracting 
party  fully  sharing  in  the  fiaudulent  intent. 

We  do  not  think  that  complainants'  counsel  gives  an  ex- 
planation of  the  testimony  of  McWilliams  which  strengthens 
their  claim  to  relief.  That  claim,  stated  in  his  own  language, 
is:  "  That  Ferguson  placed  his  property  in  Dent's  hands,  to  be 
used  in  liquidating  his  debts,  and,  when  this  was  done,  the  prop- 
erty, or  so  much  of  it  as  had  not  been  consumed  in  the  pay- 
ment of  debts,  was  to  be  restored  to  Ferguson,  and  that  in  the 
meantime  Ferguson  was  to  have  enough  of  the  rents  to  live 
on." 

Such  an  arrangement,  so  entirely  inconsistent  with  the  abso- 
lute conveyance  of  the  property  as  executed  between  the  par- 
ties, has  all  the  features  of  a  fraud  upon  creditors.  It  reserves 
to  the  grantor  the  enjoyment  of  the  rents  and  profits  of  the 
property  conveyed,  to  which  the  creditors  have  a  right  of  im- 
mediate appropriation  to  their  debts,  and  involves  a  secret 
trust  for  the  return  to  himself  of  property  of  which  such  cred- 
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itors  have  the  immediate  right  of  sale.  The  law  does  not 
countenanoe  any  such  transaction,  but  leaves  both  parties  m 
the  position  where  they  have  placed  themselves.  Lukins  v. 
Aird,  6  WalL  78. 

The  district  judge  is  mistaken  when  he  says  that  "one  of 
the  objects  of  the  bill  is  to  prevent  the  defendants  from  reap- 
ing the  lion's  share  of  the  bene&ts  of  this  confessed  fraud." 
The  object  of  the  stiit,  as  clearly  and  explicitly  stated  in  the 
bill,  is  to  secure  to  the  complainants  the  entire  benefit  of  the 
confessed  fraud  by  having  all  the  property,  with  all  the  inter- 
mediate rents  and  profits  added,  free  from  all  liens  and  liabili- 
ties, returned  to  them.  The  real  complaint  is  that  Dent,  the 
fraudulent  vendee,  refused  to  perform  his  part  of  the  fraudu- 
lent understanding  with  Ferguson,  the  fraudulent  vendor;  and 
the  avowed  purpose  of  the  suit  is  to  compel  the  defendants  to 
perform  it.  The  prayer  cannot  be  granted  without  overturn- 
ing established  principles  of  equity. 

The  decree  of  the  Circuit  Court  should,  therefore,  be 
lieveraedy  cmd  the  case  remcmded  to  tJiat  courts  wUh  a  direc- 
tion to  dismiss  the  Wl  with  costs  ;  so  ordered. 


THOMPSON  t>.  WHITE  WATEK  VALLEY  RAILROAD 

COMPANY. 

APPEAL  FBOM    THE    CIRCUIT    OOUBT    OF    THE    UNriBD    STATES    FOB 
THE   DISTBIOT   OF   INDIANA. 

No.  26.  Argaed  October  21, 1880.  —  Decided  November  4, 1880. 

A  mortgage  by  a  railroad  company,  which  covers  its  entire  property  and 
also  all  property  appertaining  to  its  road  which  it  might  afterwards 
acquire,  is  valid  as  to  such  af ter-acqnired  property ;  and  the  bonds  issued 
under  it  are  a  prior  encumbrance  on  a  part  of  the  chartered  line  con- 
structed, after  the  funds  realized  from  the  mortgage  bonds  had  been 
exhausted,  out  of  moneys  subsequently  furnished  by  parties  who  took 
from  the  company  a  special  lien  upon  the  rents  and  profits  of  the  section 
80  constructed  with  their  money. 
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The  doctrine  that  a  rendor  not  taking  secnrity  for  the  price  of  real  estate 
sold  by  him  holds  in  eqoity  a  lien  upon  the  property  for  snch  price  has 
no  application  to  this  case. 

This  suit  was  brought  by  holders  of  obligations  of  the 
Indiana,  Cincinnati  and  Lafayette  Kailroad  Company,  and  on 
behalf  of  other  holders  similarly  situated,  to  enforce  an  alleged 
lien  claimed  by  them  upon  earnings  of  a  section  of  the  road 
of  the  White  Water  Valley  Kailroad  Company,  against  the 
claim  to  priority  of  bondholders  secured  by  an  earlier  mort- 
gage. The  White  Water  Valley  Railroad  Company  was 
organized  as  a  corporation  in  1865,  under  the  laws  of  Indiana, 
with  authority  to  locate,  construct  and  operate  a  line  of  rail- 
way from  Hagerstown,  in  Wayne  County  of  that  State,  to  the 
town  of  Harrison,  Dearborn  County,  on  the  boundary  line 
between  Indiana  and  Ohio.  To  raise  the  necessary  means  to 
construct  the  railway,  the  company  issued  its  coupon  bonds 
to  the  amount  of  one  million  of  dollars,  in  sums  of  one  thou- 
sand dollars  each.  They  were  dated  August  1-,  1865,  and  were 
to  mature  the  1st  of  August,  1890,  and  draw  interest  at  the 
rate  of  eight  per  cent  per  annum,  payable  semi-annually.  To 
secure  the  payment  of  the  principal  and  interest  of  these  bonds, 
the  company  executed  to  trustees  by  way  of  mortgage,  a  deed 
bearing  date  on  that  day,  of  its  railroad  and  all  the  right  of 
way  and  land  occupied  thereby,  with  the  superstructure  and 
all  property,  materials,  rights  and  privileges,  then  or  there- 
after appertaining  to  the  road,  and  the  benefit  of  all  contracts 
with  other  railroad  companies,  then  existing  or  thereafter  to 
be  made,  and  all  property,  rights  and  interests  under  the  same. 
The  deed  contained  the  usual  covenants  to  execute  suitable 
conveyances  for  the  further  assurance  of  property  subsequently 
acquired  and  intended  to  be  included  in  the  instrument.  The 
company  soon  afterwards  commenced  the  construction  of  the 
road,  and  by  the  4th  of  November,  1867,  completed  that  part 
of  it  which  lies  between  the  towns  of  Harrison  and  Cambridge 
City,  leaving  the  distance  from  the  latter  place  to  Hagei^town. 
—  between  seven  and  eight  miles  —  unconstructed.  It  was 
then  without  the  requisite  means  to  equip  the  part  of  the  road 
completed,  or  to  undertake  the  construction  of  the  remaining 
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portion  of  the  road.  In  this  condition  it  entered  into  a  con- 
tract of  perpetual  lease  with  the  Indianapolis,  Cmcinnati  and 
Lafayette  Railroad  Company,  a  corporation  then  in  existence, 
in  consideration  of  which  the  latter  company  agreed*  to  furnish 
all  the  necessary  equipments,  material  and  laborers  to  operate 
the  line  of  the  road  then  completed,  and  to  construct  and  pnt 
in  good  and  safe -running  order  for  the  accommodation  of  the 
public  that  part  of  the  line  then  uncompleted,  that  is,  the  sec- 
tion between  Cambridge  City  and  Hagerstown,  and  to  pay  to 
the  lessor  annually  the  sum  of  one  hundred  and  forty  thousand 
dollars  in  four  quarterly  payments  of  thirty -five  thousand 
dollars  each.  The  contract  referred  to  the  mortgage  of  one 
million  of  dollars  before  mentioned,  and  provided  for  the  pay- 
ment of  the  interest  thereon  out  of  the  rents  received,  and  for 
the  resumption  of  possession  by  the  lessor  if  the  lessee  failed 
to  keep  its  covenants. 

The  Cincinnati,  Indianapolis  and  Lafayette  Company  went 
into  the  possession  of  the  property  thus  leased,  and  proceeded 
to  have  the  remaining  portion  of  the  line  of  the  road  between 
Cambridge  City  and  Hagerstown  constructed.  For  that  pur- 
pose the  lessee,  on  the  7th  of  December,  1867,  entered  into  a 
contract  with  Benjamin  E.  Smith  and  Henry  C.  Lord,  by 
which  these  gentlemen  agreed  to  construct  the  remaining  por- 
tion of  the  line,  and  the  lessee  agreed,  in  consideration  of  such 
construction,  to  issue  to  them,  or  to  such  parties  as  they  might 
name,  obligations  of  the  company  to  the  amount  of  two 
hundred  and  five  thousand  dollars,  divided  into  shares  of  one 
hundred  dollars  each,  which  obligations  were  to  be  transfera- 
ble on  the  books  of  the  company  like  shares  of  stock,  and  the 
principal  thereof  was  to  be  irredeemable,  but  to  bear  interest 
at  the  rate  of  eight  per  cent  per  annum,  payable  semi-annually. 
The  contract  with  these  parties  recited  the  right  of  the  lessee 
company  to  the  perpetual  use  and  possession  of  the  railroad 
from  Harrison  to  Hagerstown,  and  the  right  to  construct  the 
uncompleted  portion  of  the  road,  and  have  the  benefit  of  all 
donations  made  for  that  purpose,  and  provided  that  in  pay- 
ment for  the  construction  of  the  uncompleted  portion  the 
lessee  was  to  issue  its  obligations  to  the  amount  of  two  hundred 
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and  five  thousand  dollars,  as  before  mentioned.  Under  this 
contract  the  line  of  railway  between  Cambridge  City  and 
Hagerstown  was  completed,  and  the  lessee  company  remained 
in  its  possession  from  July,  1868,  to  May  1, 1871,  receiving  the 
income  thereof,  and  gave  its  certificates  for  the  obligations 
mentioned  to  Lord  and  Smith  to  the  amount  of  two  hundred 
and  five  thousand  dollars.  Whilst  the  work  upon  this  section 
of  the  road  was  in  progress  it  was  agreed  between  the  con- 
tractors and  the  lessee  company  that  the  holders  of  the  certifi- 
cates for  the  obligations  should  have  a  perpetual  lien  upon  all 
the  earnings  of  the  line  constructed  by  them,  to  secure  the 
payment  of  the  semi-annual  interest,  as  stipulated,  and  on 
the  23d  of  April,  1868,  such  lien  was  given  by  resolution  of  the 
board  of  directors  of  the  lessee  company.  On  the  10th  of 
July,  1869,  the  lessor  company  and  the  lessee  company  united 
in  executing  and  delivering  a  mortgage  to  Smith  and  Lord 
upon  the  section  of  railroad  built  by  them,  in  trust  to  secure 
the  holders  of  the  certificates  mentioned.  On  the  12th  of  July, 
1869,  the  boai-d  of  directors  of  the  White  Water  Valley  Rail- 
road Company,  by  a  resolution  entered  on  its  records,  ratified 
the  contract  of  lease,  and  directed  its  president  to  execute,  or 
join  in  the  execution  of,  any  writing  necessary  or  proper  to 
give  effect  to  the  agreement  for  the  lien  on  the  earnings  men- 
tioned. On  the  first  of  May,  1871,  the  two  corporations,  the 
lessor  and  the  lessee  companies,  agreed  that  the  original  con- 
tract of  lease  should  be  cancelled,  and  that  the  road  of  the 
White  Water  Valley  Railroad  Company  should  be  returned  to 
it.  In  pursuance  of  such  agreement  the  lease  was  cancelled, 
and  thereafter  the  White  Water  Valley  Railroad  Company 
operated  the  property,  receiving  its  revenue  and  earningis; 
amounting,  as  charged  in  the  bill,  to  the  sum  of  one  hundred 
thousand  dollars.  It  was  agreed  between  these  two  companies 
that  in  part  consideration  for  the  surrender  of  the  road  from 
Hagerstown  to  Cambridge  City  the  White  Water  Valley  Rail- 
road Company  should  recognize  the  priority  of  the  lien  of  all 
the  holders  of  the  certificates,  and  should  either  pay  or  dis- 
charge the  interest  thereon  continuously  thereafter,  or  make 
other  satisfactory  arrangements  with  such  holders ;  or,  failing 
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therein,  should  surrender  to  the  lessee  company  the  possession 
of  the  railroad  between  those  places  and  cease  to  operate  the 
same  or  to  receive  its  earnings. 

The  biU  charged  that  the  White  Water  Valley  Raihx>ad 
Company  had  taken  and  maintained  possession  of  the  section 
of  the  railroad  mentioned  since  the  first  day  of  May,  1871,  up 
to  the  commencement  of  the  suit,  and  been  in  the  receipt  of 
all  its  earnings,  and  had  disregarded  its  obligations  to  the 
holders  of  the  certificates.  The  bill  therefore  prayed  that  an 
account  be  taken  of  the  income  and  earnings  of  the  said 
branch,  and  that  out  of  the  same  the  amount  due  the  com- 
plainants on  their  certificates  be  directed  to  be  paid,  and  that 
in  default  of  payment  the  lien  be  foreclosed  and  the  property 
sold. 

Answers  were  filed  to  this  bill  and  replications  to  them, 
and  proofs  were  taken. 

Pending  the  progress  of  the  case  the  White  Water  Eailroad 
Company,  a  corporation  under  the  laws  of  Indiana-^- a  differ- 
ent corporation  from  the  White  Water  VaUey  Bailroad  Com- 
pany—  was  permitted  to  intervene  in  the  case.  It  seems  that 
after  the  commencement  of  this  suit  the  trustees  in  the  mort- 
gage of  August  1st,  1865,  brought  suit  for  the  foreclosure  of 
the  mortgage  executed  to  them  and  obtained  a  decree  for  the 
sale  of  the  entire  road  mortgaged,  which  included  the  whole 
of  the  road  from  Harrison,  in  Dearborn  County,  to  Hagers- 
town,  in  the  county  of  Wayne,  embracing  that  portion  extend* 
ing  between  Cambridge  City  and  the  town  of  Hagerstown, 
and  under  such  decree  said  property  was  sold  and  the  White 
Water  Railroad  Company  became  its  purchaser.  In  its  answer 
to  the  hill  of  complaint,  that  company  set  up  the  proceedings 
had  in  the  foreclosure  suit,  the  decree  for  the  sale  of  the  prop- 
erty mortgaged,  and  its  purchase  of  the  same.  The  court 
below  decreed  in  its  favor,  holding  that  the  whole  of  that 
railroad,  including  the  portion  lying  and  extending  between 
Cambridge  City  and  Hagerstown,  was  thus  acquired  and 
owned  by  the  White  Water  Railroad  Company,  and  that  the 
only  equitable  relief  to  which  the  complainants  Were  entitled 
was  a  possible  right  to  redeem  from  said  mortgage,  and  gave 
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to  the  complainants  thirty  days  in  which. to  commence  pro- 
ceedings for  saoh  redemption,  and  ordered  that  in  default  of 
snch  proceedings  the  bill  should  be  dismissed.  The  complain- 
ants declined  to  take  any  proceedings  for  that  purpose  and 
the  bill  was  accordingly  dismissed ;  and  they  appealed  to  this 
court. 

Mr.  C.  B.  Mateh&ivs  for  appellants.  Jfr.  D.  them  Wright 
was  with  him  on  the  brief. 

Mr.  Atto7*ney  General  for  the  White  Water  Valley  Kail- 
road  Company,  appellee. 

.  Mb.  JusnoB  Fibld,  after  stating  the  case,  delivered  the 
opinion  of  the  court,  as  follows : 

From  the  above  brief  statement  of  the  case,  it  is  clear  that 
the  decree  of  the  court  below  must  be  affirmed.  The  claims  of 
the  complainants,  whatever  validity  and  force  may  be  given 
to  them  as  liens  upon  the  earnings  of  the  section  of  road  from 
Cambridge  City  to  Hagerstown,  between  the  parties  agreeing 
to  such  liens,  are  entirely  subordinate  to  the  rights  of  the  bond- 
holders under  the  mortgage  of  the  White  Water  Valley  Eail- 
road  Company,  executed  for  their  benefit  to  trustees  on  the 
1st  of  August,  1865.  That  mortgage  was  made  before  the 
claims  of  the  complainants  had  any  existence.  It  covered 
the  entire  property  of  the  company  then  owned  by  it,  includ- 
ing its  line  of  railway  from  Hagerstown,  in  Wayne  County, 
to  Harrison,  in  Dearborn  County,  and  all  property  appertain- 
ing to  the  road  which  it  might  afterwards  acquire.  The 
validity  of  mortgages  of  that  character  by  railroad  companies 
upon  property  which  may  be  subsequently  acquired  is  not  an 
open  question  now.  It  has  been  affirmed  by  adjudications  of 
the  highest  courts 'of  the  States  as  well  as  by  this  court. 
Indeed,  in  a  majority  of  cases,  mortgages  by  such  companies 
upon  their  roads  and  appurtenances  have  been  executed  for 
the  purpose  of  raising  the  necessary  means  to  construct  the 
roads ;  and  sometimes,  indeed,  when  the  lines  of  such  roads 
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had  only  been  surveyed.  In  Oah>e8t(m  Company  y,  Cowdrey^ 
11  WaiL  459,  481,  there  were  several  deeds  of  trust  which  in 
terms  covered  afteivacquired  property,  each  of  which  was 
similar  in  its  character  to  the  one  in  this  case,  and  the  court 
held  that  they  estopped  the  company  and  all  persons  claiming 
under  them,  and  in  privity  with  them,  from  asserting  that 
they  did  not  cover  all  the  property  and  rights  which  they 
professed  to  cover.  Said  the  court :  ^'  Had  there  been  but 
one  deed  of  trust,  and  had  that  been  given  before  a  shovel 
had  been  put  into  the  ground  towards  constructing  the  rail- 
road, yet  if  it  assumed  to  convey  and  mortgage  the  railroad 
which  the  company  was  authorized  by  law  to  build,  together 
with  its  superstructure,  appurtenances,  fixtures  and  rolling 
stock,  these  several  items  of  property,  as  they  came  into 
existence,  would  become  instantly  attached  to  and  covered  by 
the  deed,  and  would  have  fed  the  estoppel  created  thereby. 
No  other  rational  or  equitable  rule  can  be  adopted  for  such 
cases."  See  also  PorUr  v.  PiUsburg  SUd  Co.,  122  U.  S.  267, 
288,  and  cases  there  cited. 

The  decision  in  the  case  of  Oaloeston  Company  v.  Cowdrey 
also  covers  the  only  plausible  position  of  the  complainants, 
that  they  have  a  lien  upon  the  earnings  of  the  section,  because 
with  their  moneys  the  road  over  it  was  constructed.  But  the 
work  was  not  done  at  the  request  of  the  mortgagees,  but  upon 
a  contract  with  the  lessee  of  the  road,  which  had  stipulated 
as  one  of  the  considerations  of  the  lease  to  construct  that  part 
of  the  line.  With  those  contractors  the  bondholders,  secured 
by  the  mortgage  of  August  1,  1865,  had  no  relations,  and 
incurred  no  obligation  to  them.  In  the  case  cited  it  was  con- 
tended that  priority  should  be  given  to  the  last  creditor  for 
aiding  to  conserve  the  road.  But  the  court  answered  that 
this  rule  had  never  been  introduced  into  our  laws,  except  in 
maritime  cases,  which  stand  on  a  particular  reason ;  that  by 
the  common  law  whatever  is  affixed  to  the  freehold  becomes 
part  of  the  realty,  except  certain  fixtures  erected  by  tenants, 
which  do  not  affect  the  question  ;  and  that  the  rails  put  down 
upon  the  company's  road  become  a  part  of  the  road.  Here 
the  same  rule  applies,  and  not  only  the  rails,  but  those  perma- 
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nent  fiztares  which  are  essential  to  the  successful  operation 
of  the  road,  become  a  part  of  the  property  of  the  company, 
as  much  so  as  if  they  had  existed  when  the  mortgage  was 
executed. 

The  doctrine  that,  a  vendor  not  taking  security  for  the  price 
of  realty  sold  by  him  holds  in  equity  a  lien  upon  the  property 
for  such  price  is  not  controverted,  but  it  has  no  application  to 
the  present  case.  The  only  right  which  the  complainants 
possessed  was  that  which  was  recognized  by  the  decree,  a 
right  to  redeem  the  property  from  the  sale  under  the  mort- 
gage, a  right  which  they  were  allowed  to  exercise  within  a 
specific  period;  but,  they  declining  to  do  so,  the  bill  ytes 
properly  disknissed. 

Decree  affirmed. 


PENNSYLVANIA  RAILKOAD  COMPANY  v.  MILLER. 

EBBOB  TO  T&S  OOUBT  OF  COMMON  PLEAS,  KO.  2,  FOR  THE  COUNTY 
OF  PHILADELPHIA,  STATE  OF  PENNSYLVANIA. 

No.  86.    Argued  October  24,  25,.  1880. —Decided  November  11, 1889. 

Keither  fhe  charter  of  the  Pennsylyanla  Railroad  Company,  contained  in  an 
act  of  the  legislature  of  Pennsylyanla,  passed  April  18,  1846,  (Laws  of 
1846,  No.  368,  p.  812,)  nor  the  acts  sapplementary  thereto,  nor  the  act  of 
that  legislature,  passed  May  16, 1857,  (Laws  of  1857,  No.  579,  p.  519,)  con- 
stituted such  a  contract  between  the  State  and  the  company  to  exempted' 
the  latter  from  the  operation  of  §  8  of  Article  XYI  of  the  constitution  of 
Pennsylyanla  of  1878,  requiring  that  corporations  inyested  with  the  priyi- 
lege  of  taking  priyate  property  for  public  use  should  make  compensation 
for  property  injured  or  destroyed  by  the  construction  or  enlargement  of 
their  works,  highways  or  improvements;  nor  did  such  constitutional  pro- 
yision,  as  applied  to  the  company,  in  respect  to  cases  afterwards  arising, 
impair  the  obligfttion  of  any  contract  between  it  and  the  State. 

The  company  took  its  original  charter  subject  to  the  general  law  of  the 
State,  and  to  such  changes  as  might  be  made  in  such  general  law,  and 
subject  to  future  constitutional  provisions  and  future  general  legislation, 
since  there  was  no  prior  contract  with  it  exempting  it  from  liability  to 
0och  future  general  legislation,  in  respect  of  the  subject  matter  in- 
Tolyed. 
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Elemption  from  fntnre  general  legislation,  either  by  a  constitutional  pro- 
Tision  or  by  an  act  of  the  legislature,  cannot  be  admitted  to  exist,  dnleas 
it  is  expressly  given,  or  unless  it  follows  by  an  implication  equally  clear 
with  express  words. 

The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  Wayne  McVeagh  for  plaintiff  in  error.  Mr,  A.  H. 
Wmtersteen  was  with  him  on  the  brief. 

Mr.  David  T.  Watson  and  Mr.  M.  Hampton  Todd  for  de- 
fendant in  error.  Mr,  George  W.  Biddle  was  with  them  on 
the  brief. 

Mb.  Justice  Blatchford  delivered  the  opinion  of  the  court. 

This  is  an  action  on  the  case,  brought  in  June,  1881,  by 
Greorge  R.  Duncan  against  the  Pennsylvania  Railroad  Com- 
pany, a  Pennsylvania  corporation,  in  the  Court  of  Common 
Pleas  No.  2,  for  the  county  of  Philadelphifi,  Pennsylvania. 
The  plaintiff  sued  as  the  owner  in  fee  of  a  piece  of  land,  with 
the  buildings,  wharves  and  improvements  thereon,  situated 
at  the  northwest  comer  of  Twenty-third  Street  and  Filbert 
Street,  in  the  city  of 'Philadelphia,  and  extending  230  feet  and 
11  inches  along  the  west  side  of  Twenty-third  Street,  and  426 
feet  from  that  corner  along  the  north  side  of  Filbert  Street,  to 
low-water  mark  on  the  Schuylkill  River. 

The  declaration  alleged  that  the  defendant  had  constructed 
along  and  upon  Filbert  Street,  and  in  front  of  the  premises  of 
the  plaintiff,  an  elevated  railroad,  placed  on  iron  and  gftone 
pillars  set  at  the  curb-lines  in  Filbert  Street,  at  intervals  longi- 
tudinally of  50  feet,  more  or  less,  and  at  an  elevation  of  a€ 
least  20  feet  above  the  established  grade  of  Filbert  Street,  and 
had  constructed  an  abutment  for  the  sustaining  of  a  bridge 
superstructure  across  the  Schuylkill  River,  on  the  eastern  side 
of  said  river  and  in  the  middle  of  Filbert  Street,  in  front  of 
the  premises  of  the  plaintiff,  and  had  constructed,  opposite 
Filbert  Street,  in  the  channel  of  the  river,  two  piers  to  further 
support  the  bridge  superstructure,  the  bridge  and  the  elevated 
railroad  making  a  continuous  line  of  railway,  operated  by  the 
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defendant,  to  transport  freight  and  passengers  in  oars  drawn 
by  steam  locomotives ;  that  Twenty-third  Street  and  Filbert 
Street,  at  the  place  in  question,  were  public  highways  of  the 
city  of  Philadelphia;  that  the  construction  by  the  defendant 
of  the  elevated  railroad,  and  of  the  abutment  and  pier  for  the 
support  of  the  bridge  superstructure,  and  the  operation  and 
use  of  the  elevated  railroad  to  transport  freight  and  passengers 
in  cars  drawn  by  steam  locomotives,  and  the  noise,  burning 
cinders,  smoke,  dust  and  dirt,  incident  to  the  use  oi  such  rail- 
road, had  injured  the  plaintiff  in  the  enjoyment  of  his  premises, 
and  had  rendered  the  same  incommodious,  and  of  little  or  no 
value  to  him,  and  had  deprived  him  of  the  free  use  of  Filbert 
Street  as  a  highway,  and  of  free  access  to  and  from  the  wharves 
on  the  river  front  of  his  property,  by  the  river  as  well  as  by 
Filbert  Street,  and  had  greatly  depreciated,  the  value  of  the 
wharves ;  and  that  the  injuries  were  committed  on  the  1st  of 
June,  1881,  and  at  all  times  since. 

The  elevated  railroad  in  question  was  built  by  the  defendant 
in  1880  and  1881,  and  was  opened  for  freight  in  April,  1881,  knd 
for  passengers  in  December,  1881.  It  is  known  as  the  Filbert 
Street  extension,  and  crosses  the  Schuylkill  Biver  a  short  dis- 
tance above  Market  Street,  and  ends  at  Broad  Street.  From 
Twenty-first  Street  west  to  the  river  the  tracks  were  laid  upon 
a  structure  of  wooden  and  iron  beams  directly  over  the  cart- 
way of  the  street,  and  were  sustained  by  iron  pillars  some  18 
inches  square,  resting  upon  the  footway  inside  of  the  curb-line. 
This  was  the  case  alojig  the  whole  length  of  the  south  side 
of  the  plaintiff's  property,  the  fracture  being  some  40  feet 
high,  and  the  railing  or  guard  along  the  track  coming  within 
one  or  two  feet  of  the  wall  of  the  plaintiff's  building.  ]!^one 
of  the  plaintiff's  property  was  actually  taken  by  the  defend- 
ant, but  the  action  was  brought  for  the  consequential  damages 
caused  by  the  construction  of  the  railroad  and  its  use  and 
operation. 

The  defendant  set  up,  among  other  defences,  that  it  had  the 
right  to  do  what  it  had  done,  without  liability  to  the  plaintiff, 
by  virtue  of  its  charter,  contained  in  an  act  passed  by  the  legisla- 
ture of  Pennsylvania,  April  13,  1846,  (Laws  of  1846,  No. 


Digiti 


zed  by  Google 


!& 


78  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

p.  813,)  and  by  virtue  of  a  further  act  of  that  legiglature,  passed 
May  16,  ISST^Laws  of  1857,  No.  579,  p.  519). 

The  case  was  tried  before  the  court  and  a  jury,  and  resulted 
in  a  verdict  for  the  plaintiff,  for  $20,000,  for  which  amount, 
with  costs,  he  had  judgment.  On  a  writ  of  error,  the  judg- 
ment was  affirmed  by  the  Supreme  Court  of  Pennsylvania, 
Pennsylvania  Bailroad  Co.  v.  Dun^icm^  111  Penn.  St.  852,  and 
the  defendant  has  brought  the  case  to  this  court  by  a  writ  of 
error  to  the  court  of  first  instance,  to  which  the  record  had 
been  remitted.  Duncan  having  died,  his  administrator  has 
been  substituted  as  defendant  in  error. 

The  Federal  question  involved  is  whether  the  acts  of  1846 
and  1857  constituted  a  contract  between  the  State  and  the  de- 
fendant, relieving  the  defendfint  from  liability  in  this  suit, 
and  whether  such  contract  was  of  such  a  character  that  its 
obligation  could  not  be  impaired  by  subsequent  legislation  by 
the  State. 

It  is  first  necessary  to  see  what  are  the  provisions  of  the  stat- 
utes on  which  the  defendant  relies. 

The  11th  section  of  the  act  of  1846  gave  authority  to  the  de- 
fendant to  construct  a  railroad  from  Harrisburg  to  Pittsburg, 
with  a  branch  to  Erie,  and  gave  to  it  the  right  to  enter  upon 
and  occupy  all  land  necessary  for  the  purpose,  and  to  ^Hake" 
the  necessary  materials  from  any  laiid  adjoining  or  in  the 
neighborhood  of  the  railroad  so  to  be  constructed,  ^'  Provided, 
That  such  compensation  shall  be  made,  secured,  or  tendered  to 
the  owner  or  owners  of  any  such  lands  or  materials  as  shall  be 
agreed  upon  between  the  parties,  or  in  such  manner  as  is  here- 
after mentioned :  Provided  fv/rther^  That  the  timber  used  in 
the  construction  or  repair  of  said  railroad  shall  be  obtained 
from  the  owners  thereof  only  by  agreement  or  purchase." 
The  I2th  section  provided  for  the  fixing  of  such  compensation, 
when  not  agreed  upon,  through  a  petition  to  the  court  of 
quarter  sessions  of  the  proper  county.  The  17th  section  con- 
tained this  provision:  '^And  it  shall  be  lawful  for  the  said 
company,  in  the  manner  and  subject  to  the  conditions  and  pro- 
visions hereinbefore  provided,  in  relation  to  the  main  line  of 
their  railroad  by  this  act  authorized  to  be  made,  to  make  such 
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lateral  railroads  or  branches,  leading  from  the  main  line  of 
their  said  railroad,  to  such  convenient  place  or  points,  in  ^tber 
of  the  counties  into  or  throagh  which  the  said  main  line  of 
their  road  may  pass,  as  the  president  and  directors  may  deem 
advantageous,  and  suited  to  promote  the  convenience  of  the 
inhabitants  thereof,  and  the  interests  of  said  company." 

By  the  4th  section  of  the  act'  of  March  27,  1848,  (Laws  of 
1848,  No.  224,  p.  274,)  passed  as  a  supplement  to  the  act  of 
1846,  provision  was  made  for  ascertaining,  through  the  action 
of  the  court  of  common  pleas  of  the  proper  county,  the  dam- 
ages sustained  by  the  owner  of  land  or  materials  ^^  taken  "  by 
the  defendant,  in  case  such  compensation  could  not  be  agreed 
upon.  Section  5  of  that  act  provided  as  follows:  '^That  if 
said  railroad  company  shall  find  it  necessary  to  change  the  Bite 
of  any  portion  of  any  turnpike  or  public  road,  they  shall  cause 
the  same  to  be  reconstructed  forthwith,  at  their  own  proper 
expense,  on  the  most  favorable  location,  and  in  as  perfect  a 
manner  as  Ihe  original  road :  Provided^  That  the  damages  in- 
curred in  changing  the  location  of  any  road  authorized  by  this 
section  shall  be  ascertained  and  paid  by  said  company  in  the 
same  manner  as  is  provided  for  in  regard  to  the  location  and 
construction  of  their  own  road." 

By  §  1  of  an  act  passed  April  12,  1851,  (Laws  of  1851,  No. 
297,  p.  518,)  it  was  provided  that  the  5th  section  of  the  act  of 
1848,  should  be  so  construed  as  .to  include  the  streets,  lanes 
and  alleys  in  any  town,  borough,  or  city  through  which  the 
road  paesed. 

By  the  act  of  May  16,  1857,  before  referred  to,  provision 
was  made  for  the  sale  at  public  auction  of  the  whcde  main 
line  of  the  public  works  of  the  State  of  Pennsylvania,  which 
included  the  Philadelphia  and  Ck)lumbia  Railroad.  The  act 
provided,  among  other  things,  (§  3,)  that  it  should  be  lawful 
for  any  railroad  company  then  incorporated  by  the  State  to 
purchase  such  main  line  for  a  sum  not  less  than  $7,500,000 ; 
and  that  if  the  Pennsylvania  Railroad  Company  should 
become  the  purchaser  at  such  public  sale  or  by  assignment, 
(which  assignment  the  act  provided  for,)  it  should  pay  in 
addition  to  the  purchase-money  of  not  less  than  $7,500,000 
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the  farther  sam  of  $1,500,000,  and  should,  in  consideration 
thereof,  have  forever  certain  exemptions  from  taxation.  This 
provision  in  regard  to  taxation  was  held  unconstitutional  by 
the  Supreme  Court  of  Pennsylvania  in  MoU  v.  Penrhsylvania 
JSadlroad  Co,^  30  Penn.  St.  9,  .i  decision  made  before  the  sale 
took  place.  The  3d  section  of  the  act  further  provided  that 
it  should  be  lawful  for  the  purchaser  "  to  straighten  and  im- 
prove the  said  Philadelphia  and  Columbia  Sailroad,  and  to 
extend  the  same  to  the  Delaware  Kiver,  in  the  city  of  Phila- 
delphia." The  11th  section  of  the  act  provided  as  follows: 
"  That  should  any  company  already  incorporated  by  this  Com- 
monwealth become  the  purchaser  of  said  main  line,  they  shall 
possess,  hold  and  use  the  same  under  the  provisions  of  their 
act  of  incorporation  and  any  supplements  thereto,  modified, 
however,  so  as  to  embrace  all  the  privileges,  restrictions  and 
conditions  granted  by  this  act  in  addition  thereto;  and  all 
provisions  in  said  original  act  and  any  supplements  inconsis- 
tent with  the  privileges  herein  granted  shall  be  and  the  same 
are  hereby  repealed." 

At  a  meeting  of  the  stockholders  of  the  defendant,  held  on 
the  20th  of  July,  1857,  for  the  purpose  of  accepting  or^  reject- 
ing the  provisions  of 'the  act  of  1857,  and  of  considering  such 
action  as  the  directors  of  the  defendant  had  taken  in  pursu- 
ance of  that  act,  subject  to  the  approval  of  the  stockholders, 
it  was  resolved,  that  the  stockholders  of  the  defendant  ac- 
cepted the  provisions  of  the  act,  so  far  as  the  same  in  any 
way  related  to  or  affected  the  defendant,  and  ratified  and 
approved  of  such  action  as  had  been  taken  by  the  board  of 
directors  of  the  defendant,  in  purchasing  the  said  main  line  of 
the  public  works,  pursuant  to  the  provisions  of  that  act,  for 
the  sum  of  $7,500,000.  The  sale  at*  public  auction  had  taken 
place  on  the  25th  of  June,  1857,  and  the  property  had  been 
purchased  by  the  defendant  for  the  sum  above  mentioned. 
On  the  31st  of  July,  1857,  the  State  conveyed  by  deed  poll  to 
the  defendant  the  property  so  purchased,  described  as  in  the 
margin.* 

1  '*  The  whole  main  line  of  the  public  works  between  the  said  cities  of 
riiiladelphia  and  Pittsburg,  in  the  State  of  Pennsylvania,  consisting  of  the 
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By  the  constitution  of  Pennsylyania  of  1873,  which  took 
effect  January  1, 1874,  it  was  provided  as  follows,  by  §  8  of 
Article  XVI:  ^^  Municipal  and  other  corporations  and  indi- 
viduals invested  with  the  privUege  of  taking  private  property 
for  public  use  shall  make  just  compensation  for  property  taken, 
injured,  or  destroyed,  by  the  construction  or  enlargement  of 
their  works,  highways,  or  improvements,  which  compensation 
shall  be  paid  or  secured  before  such  taking,  injury,  or  de- 
struction." 

With  these  premises,  we  are  prepared  to  consider  the  views 
taken  of  this  case  by  the  Supreme  Court  of  Pennsylvania. 
That  court  gave  its  assent  to  the  principle  that  the  charter  of 
the  defendant  was  inviolable.  It  further  stated  that  the 
framers  of  the  constitution  of  1873  did  not  intend  to  repeal 
any  of  the  provisions  of  that  charter.  It  held  tibat  §  8  of 
Article  XYI  of  that  constitution  included  not  only  then  exist- 

PhUadelphia  and  Colnxnbla  liimroad,  ^o  AUegheny  Portage  RaUroad,  includ- 
ing the  new  road  to  avoid  the  inclined  planes,  with  the  necessary  and  con- 
venient width  for  the  proper  use  of  said  railroads,  the  Eastern  Division  of 
the  Pennsylvania  canal,  from  Columbia  to  the  Junction,  the  Juniata  Divis- 
ion of  the  Pennsylvania  canal,  from  the  junction  to  the  eastern  terminus 
of  the  Allegheny  Portage  Railroad,  and  the  Western  Division  of  the  Penn- 
sylvania canal,  from  the  western  terminus  of  the  Allegheny  Portage  RaU- 
road to  Pittsburg,  and  including  also  the  right,  title  and  interest  of  the 
Commonwealth  in  the  bridge  over  the  Susquehanna,  at  Duncan's  Island, 
together  with  the  same  interest  in  the  surplus  wat^  power  of  said  canals, 
with  the  right  to  purchase  and  hold  such  lands  as  may  be  necessary  to  make 
the  same  available;  and  all  the  reservoirs,  machinery,  locomotives,  cars, 
truclcs,  stationary  engines,  worlcshops,  tools,  water-stations,  toll-houses, 
offices,  stocic  and  materials  whatsoever  and  wheresoever  thereunto  belong- 
ing or  held  for  the  use  of  the  same,  and  together  with  all  the  right,  title, 
interest,  claim,  and  demands  of  the  Commonwealth  of  Pennsylvania  to  aU 
property — real,  personal  and  mixed  —  belonging  unto  or  used  in  connec- 
tion with  the  same  by  the  said  Commonwealth,  and  together  with  all  and 
singular  other  the  buildings,  improvements,  powers,  authorities,  ways,  means 
and  remedies,  estates  and  interests,  rights,  members,  incidents,  liberties, 
privileges,  easements,  franchises,  emoluments,  reversions,  remainders,  rents. 
Issues,  profits,  hereditaments,  and  appurtenances  of  what  name,  nature,  or 
kind  soever  thereto  belonging  or  in  anywise  appertaining,  which  by  force 
and  virtue  of  the  said  recited  act  of  assembly  and  the  provisions  ther^f 
were  meant  and  intended  and  of  right  ought  to  be  hereby  assigned  and 
transferred  therewith.** 
VOL.  cxxxu— 6 
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ing  municipal  corporations,  but  also  then  existing  "other 
corporations."  It  further  held,  that  the  defendant  did  nojt 
derive  its  authority  to  build  the  branch  road  in  question,  from 
the  western  side  of  the  Schuylkill  River,  through  Filbert  Street, 
from  the  act  of  1846,  because  that  act  embraced  only  the 
power  to  build  and  operate  a  road  from  Harrisburg  to  Pittch 
burg ;  but  that  it  derived  such  authority  from  the  act  of  May, 
1857,  in  the  11th  section  thereof,  before  quoted ;  and  that  the 
convention  which  made  the  constitution  of  1873  bad  the  power 
to  subject  the  defendant's  exercise  of  the  right  of  eminent 
domain  to  the  provision  that  it  should  make  just  compensa- 
tion, not  only  for  the  property  which  it  might  choose  to 
^^  take,"  in  the  strict  sense  of  that  word,  but  also  for  such  as 
it  might  injure  or  destroy. 

We  think  these  views  are  sound.  There  was  no  such  con- 
tract between  the  State  and  the  defendant,  prior  to  the  consti- 
tution of  1873,  as  prevented  the  subjection  of  the  defendant 
by  that  constitution  to  the  liability  for  consequential  damages 
arising  from  its  construction  of  this  elevated  road  in  1880  and 
1881.  Prior  to  the  constitution  of  1873,  and  under  the  con- 
stitutional provisions  existing  in  Pennsylvania  before  that  time, 
the  Supreme  Court  of  that  State  had  uniformly  held  that  a 
corporation  with  such  provisions  in  its  charter  as  those  con- 
tained in  the  charter  of  the  defendant,  was  liable,  in  exercising 
the  right  of  eminent  domain,  to  compensate  only  for  property 
actually  taken,  and  not  for  a  depreciation  of  adjacent  property. 
The  8th  section  of  Article  XVI  of  the  constitution  of  18.73 
was  adopted  in  view  of  those  decisions,  and  for  the  purpose  of 
remedying  the  injury  to  individual  citizens  caused  by  the  non- 
liability of  corporations  for  such  consequential  damages.  Al- 
though it  may  have  been  the  law  in  respect  to  the  defendant, 
prior  to  the  constitution  of  1873,  that  under  its  charter  and  the 
statutes  in  regard  to  it^  it  waB  not  liable  for  such  consequential 
damages,  yet  there  was  no  contract  in  that  charter,  or  in  any 
statute  in  regard  to  the  defendant,  prior  to  the  constitution  of 
1873,  that  it  should  always  be  exempt  from  such  hability,  or 
that  the  State,  by  a  new  constitutional  provision,  or  the  legis- 
lature, should  not  have  power  to  impose  such  liability  upon  it, 
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in  cases  which  should  arise  after  the  exercise  of  such  power. 
But  the  defendant  took  its  original  charter  subject  to  the  gen- 
oral  law  of  the  State,  and  to  such  changes  as  might  be  made 
in  such  general  law,  and  subject  to  future  constitutional  pro- 
Tisions  or  future  general  legislation,  since  there  was  no  prior 
contract  with  the  defendant,  exempting  it  from  liability  to 
such  future  general  legislation,  in  respect  of  the  subject  matter 
involved. 

This  principle  is  well  set  forth  in  the  opinion  of  the  justices 
of  the  Supreme  Judicial  Court />f  Massachusetts,  given  by  them 
in  answer  to  a  question  submitted  to  them  by  the  senate  of 
that  Commonwealth,  in  In  re  Provident  InstUutionfor  Savings^ 
9  Cush.  604.  See,  also,  Ndaon  v.  Vermont  cfe  Canada  liailroad 
Go.^  26  Vermont,  717 ;  Thorpe  v.  Rutland  cfe  Burlington  Rail- 
road^ 27  Vermont,  140 ;  Branin  v.  Connecticut  <&  Passumpsw 
Railroad^  31  Vermont,  214;  Frankford  Railway  v.  The 
City^  58  Penn.  St.  119 ;  Baltimore  cfe  Sv^guehanna  Railroad  v. 
Neshity  10  How.  395,  399,  400  ;  Pumpelly  v.  Green  Bay  Co.,  13 
Wall  166 ;  Railroad  Co.  v.  Ilecht,  95  tt.  S.  168, 170  ;  Beer  Co. 
v.  Maesachusetts,  97  U.  S.  25,  32,  33  ;  Newton  v.  CommdssionerSf 
100  U.  S.  548,  557;  Missouri  Pacific  Railway  v.  Huines^  116 
U.  S.  512 ;  1  Hare's  American  Const.  Law,  609,  610 ;  2  Morawetz 
on  Private  Corporations,  2d  ed.  §§  1062, 1065,  1067 ;  Cooley's 
Const.  Limit.,  4th  ed.  *  574,  716. 

The  provision  contained  in  the  constitution  of  1873  was 
merely  a  restraint  upon  the  future  exercise  by  the  defendant 
of  the  right  of  eminent  domain  imparted  to  it  by  the  State. 
By  its  terms,  it'  imposes  a  restraint  only  upon  corporations  and 
individuals  invested  with  the  privilege  of  taking  private  prop- 
erty for  public  use,  and  extends  the  right  to  compensation,  pre- 
viously existing,  for  property  taken,  to  compensation  for 
property  injui^ed  or  destroyed  by  the  construction  or  enlarge^ 
ment  of  works,  highways  or  improvements,  made  or  constructed 
by  such  corporations  or  individuals.  Such  provision  is  emi- 
nently just,  and  is  intended  for  the  protection  of  the  citizen, 
the  value  of  whose  property  may  be  as  eflfectually  destroyed  as 
if  it  were  in  fact  taken  and  occupied.  The  imposition  of  such 
a  liability  is  of  the  same  purport  as  the  imposition  of  a  liability 


Digiti 


zed  by  Google 


84  OCTOBER  TEBM,  1889. 

SyllaboB. 

.  for  damages  for  injurieb  causing  death,  which  result  from  neg- 
ligence, upon  corporations  which  had  not  been  previously  sub^ 
jected  by  their  charters  to  such  liability.  Boston^  Concord  dke. 
Railroad  v.  The  State,  32  New  Hampshire,  216 ;  South  Wes- 
tern Railroad  v.  Pa/ulk,  24  Georgia,  356 ;  Dv/ncan  v.  Pennsyl- 
vania Railroadj  94  Penn.  St.  435 ;  Georgia  Railroad  dk 
Banking  Go.  v.  Smith,  128  U.  S.  174;  Cooley's  Const.  Limit., 
4th  ed.  *581,  724;  1  Hare's  American  Const.  Law,  421. 

Nor  will  the  exemption  claimed  from  future  general  legislar 
tion,  either  by  a  constitutional  provision  or  by  an  act  of  the 
legislature,  be  admitted  to  exist,  unless  it  is  expressly  given,  or 
unless  it  follows  by  an  imphcation  equally  clear  with  express 
words.  In  the  present  case,  the  statutory  provisions  existing 
prior  to  the  constitution  of  1873,  in  favor  of  the  defendant, 
cannot  be  properly  interpreted  so  as  to  hold  that  the  State 
parted  with  its  prerogative  of  imposing  the  liability  in  question, 
in  regard  to  future  transactions.  Providence  Bank  v.  Billings, 
4  Pet.  514 ;  Charles  River  Bridge  v.  Warren  Bridge,  11  Pet. 
420;  Chriet  Church  v.  Philadelphia,  24  How.  300;  Gilnia/n  v. 
City  of  Sheloygan,  2  Black,  510 ;  Tucker  v.  Ferguson,  22  Wall. 
527 ;  Fertilizing  Co.  v.  Hyde  Park,  97  IT.  S.  659 ;  JVewton  v. 
Commissioners,  100  U.  S.  548,  561 ;  2  Hare's  American  Const. 
Law,  661,  663,  664. 

Jvdgment  affirmed. 


ARON  V.  MANHATTAN  RAILWAY  COMPANY. 

APPEAL  FROM  THB  OIBOUIT    OOUBT    OF    THE    UNITBD    STATES    FOE 
THE  SOUTHBEN   DIBTEICT  OF  NEW   YORK. 

27o.  43.    Argued  October  28, 29, 1889.  —  Decided  Noyember  U,  1880. 

The  first  five  claims  of  letters  patent  No.  288,494,  granted  to  Joseph  Aron, 
as  assignee  of  William  W.  RosenHeld,  the  Inventor,  Norember  18,  19S8, 
for  an  ^Mmproyement  In  railway  car  gates,**  are  invalid,  because  what 
Rosenfield  did  did  not  require  invention. 

Tlie  same  devices  employed  by  him  existed  in  earlier  patents ;  all  that  he 
did  was  to  adapt  them  to  the  special  purpose  to  which  he  contemplated 
their  application,  by  making  mbdlficatioiia  which  did  not  require  InvoD- 
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tion,  bat  only  the  exerdlse  of  ordinary  mechanical  skill;  and  his  right  to 
a  patent  ranst  rest  upon  the  novelty  of  the  means  he  contrived  to  carry 
his  idea  into  practical  application. 

In  bquitt.  Decree  dismissing  the  bill.  Plaintiff  appealed. 
The  case  is  stated  in  the  opinion  of  the  court. 

Mr.  M.  B.  PhUvpp  for  appellant. 

Mr.  JSdioin  H.  Brown  for  appellee.  Mr.  JuLien  T.  Daviea 
was  with  him  on  the  brief. 

Mb.  JusnoB  Blatohford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  by  Joseph  Aron  against 
the  Manhattan  Railway  Company,  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  to 
recover  for  the  infringement  of  letters  patent  No.  288,494, 
granted  to  the  plaintiff,  as  the  assignee  of  Williani  W.  Rosen- 
field,  the  inventor,  November  13, 1883,  for  an  "  improvement 
in  railway  car  gates,"  the  application  for  the  patent  having 
been  filed  April  3,  1883.  The  Circuit  Court,  held  by  Judge 
Wallace,  dismissed  the  bill,  and  the  plaintiff  has  appealed. 

The  specification  of  the  patent  says :  ^^  In  many  classes  of 
railway  cars,  and  particularly  those  used  upon  the  elevated 
and  other  city  railways,  it  has  been  found  necessary,  in  order 
to  prevent  passengers  from  falling  from  the  train,  and  also  to 
prevent  persons  from  attempting  to  get  off  or  on  a  car  while 
in  motion,  to  jJrovide  the  entrances  to  the  car-platforms  with 
gates,  by  which  they  can  be  closed  except  at  the  proper  times. 
These  gates  are  usually  in  charge  of  a  guard  or  attendant,  whose 
duty  it  is  to  close  the  gates  before  the  train  commences  to 
move,  and  to  open  them  only  after  the  train  has  come  to  a  full 
stop.  As  there  is  usually  but  one  guard  or  attendant  stationed 
between  each  two  adjoining  cars,  it  follows  that  to  open  or  close 
both  gates  he  must  pass  around  from  one  to  the  other  of  the  ad- 
joining platforms.  This  passing  from  one  platform  to  the  other, 
besides  being  a  source  of  annoyance  to  the  guard,  occasions 
some  delay,  which  is  very  annoying  to  the  passengers,  partiou- 
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larly  at  times  when  a  large  aumber  are  required  to  get  off  or 
on  a  car  in  a  very  short  time.  It  is  the  object  of  the  present 
invention,  among  other  things,  to  provide  means  by  which  the 
guard  or  attendant  can,  without  changing  his  position,  open 
or  close  both  gates  simultaneously  and  with  the  least  possi- 
ble delay.  To  that  end  one  feature  of  the  invention  consists 
in  providing  the  gates  with  connections  so  arranged  that  any 
two  adjoining  gates  can  be  simultaneously  opened  or  closed  by 
the  guard  while  standing  in  the  passage-way  leading  from  one 
of  the  cars  to  the  other." 

The  drawings  annexed  to  the  patent  represent  two  ordinary 
railway  cars,  with  platforms  adjoining  each  other,  and  the 
usual  entrances  from  the  station  platform,  and  gates  of  the 
ordinary  construction  for  closing  such  entrances.  The  gates 
are  hinged  in  the  usual  manner  to  posts  which  rise  from  the 
corners  of  the  platforms,  and  close  against  the  usual  jambs 
which  project  from  the  sides  of  the  cars.  The  platforms  are 
provided  with  the  usual  guard-railings,  extending  inward  from 
the  abpve-mentioned  posts  to  similar  posts  which  are  located 
a  sufficient  distance  apart  to  leave  a  passage-way  from  one  car 
to  the  other.  When  the  gates  are  thus  arranged,  it  is  neces- 
sary, in  order  to  close  or  open  both  gates,  for  the  guard  to  pass 
from  one  platform  around  the  inner  post  to  the  opposite  plat- 
form, thus  causing  some  delay  in  opening  and  closing  one 
of  the  gates,  adding  to  the  labor  of  the  guard,  and  causing 
annoyance  to  the  passengers.  In  order  to  avoid  this,  each  of 
the  gates  is  provided,  at  a  suitable  distance  from  its  hinge, 
with  a  curved  lever,  which  extends  rearward  and  terminates 
a  8h6rt  distance  outside  of  the  guard-railing.  This  lever  is  con- 
nected by  a  link,  d,  with  a  rod,  /,  which  slides  in  or  on  a 
suitable  bearing  secured  to  the  guard-railing,  and  is  provided 
at  its  inner  end  with  a  handle  by  which  it  can  be  operated. 
The  guard  or  attendant,  while  standing  in  the  passage-way, 
can,  by  grasping  the  two  handles  and  pushing  or  pulling  the 
rods,  /,  open  or  close  both  gates  simultaneously  and  withqut 
loss  of  time. 

The  specification  states  that  the  rods,  /,  will  preferably  be 
provided  with  some  form  of  locking  mechanism  by  which  the 
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gates  oan  be  fastened  in  their  opened  or  closed  positionB ;  and 
that  such  locking  may  be  accomplished  by  having  the  handles 
pivoted  to  the  rods,  f^  as  shown,  and  provided  with  extensions 
which  can  be  turned  so  as  to  extaid  in  front  of  the  inner  posts, 
and  hold  the  gates  closed,  or  so  as  to  lie  in  the  rear  of  lugs  and 
hold  the  gates  open.  It  then  describes  an  arrangement  whereby 
the  rods,  y,  and  links,  a,  may  be  placed  upon  the  inside  of  the 
guard-railings,  as  well  as  upon  the  outside ;  and  also  an  arrange- 
ment by  which  the  connections  for  operating  the  gates  may,  if 
desired,  be  placed  beneath  the  pjatf  orms ;  and  also  an  arrange- 
ment whereby  the  gates  may  be  so  hinged  aa  to  lie  against  the 
body  of  the  car  when  open,  instead  of  against  the  guard-rail- 
ings ;  and  also  an  arrangement  whereby  sliding  gates  may  be 
used,  instead  of  swinging  gates. 

There  are  six  claims  in  the  patent,  only  the  first  five  of 
which  are  involved  in  the  present  case.    They  are  as  follows : 

^^  1.  The  combination,  with  a  gate  arranged  to  close  the  side 
entrance  to  a  car-platform,  of  an  operating-handle  located  at 
or  near  the  inner  end  of  the  platform  guard-rail,  and  means 
connecting  said  gate  and  handle,  whereby  the  attendant  may 
open  and  dose  the  gate  while  standing  at  the  end  of  said 
guard-rail,  substantially  as  described. 

^'  2.  The  combination,  with  gates  arranged  to  close  the  side 
entrances  to  the  adjoining  platforms  of  two  cars,  of  operating- 
handles  located  at  or  near  the  inner  ends  of  the  platform 
guard-rails,  and  means  connecting  said  gates  and  handles, 
whereby  the  attendant  may  open  or  close  both  gates  simulta- 
neously while  standing  at  the  ends  of  said  guard-rails,  substan- 
tially as  described. 

^^  3.  The  combination,  with  a  railway  car  and  its  platform, 
having  an  end  guard-rail,  by  which  a  side  entrance  thereto  is 
provided,  of  a  gate  for  closing  said  entrance,  a  rod,  as/,  sliding 
in  or  on  guides  secured  to  said  guard-rail,  and  a  link,  as  «,  con- 
nected to  said  gate  and  rod,  all  substantially  as  described. 

"  4.  The  combination,  with  a  railway  car  and  its  platform, 
having  an.  end  guard-rail,  by  which  a  side  entrance  thereto  is 
provided,  of  a  swinging  gate  for  closing  said  entrance,  a  rod, 
as  f^  sliding  in  or  on  a  guide  secured  to  said  rail,  a  link,  as  d. 
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oonneoted  to  said  gate  and  rod,  and  means  for  locking  said 
gate  in  its  closed  position,  all  snbstantiallj  as^described. 

'^  5.  The  combination,  with  gates  arranged  to  close  the  side 
entrances  to  the  adjoining  platforms  of  two  cars,  of  rods,  as  fi 
sliding  in  or  on  guides  secured  to  the  gnard-rails  of  said  plat- 
forms, and  links,  as  «,  connected  to  said  gates  and  rods^  suIh 
stantiallj  as  described." 

The  opinion  of  Judge  WaUace  is  reported  in  26  Fed.  Rep. 
814.  The  only  question  he  considered  was  that  of  the  patent- 
able novelty  of  the  improvement,  saying : 

^^  A  brief  reference  to  the  prior  state  of  the  art  will  indicate 
that  the  combinations  referred  to  in  the  several  claims  are 
merely  an  application  to  a  new  situation  of  old  devices  which 
had  been  previously  applied  to  analogous  uses.  Devices  to 
open  and  close  an  aperture  at  a  distance  from  the  operator,  in 
a  great  variety  of  forms,  were  old.  As  illustrations  of  those 
things  which  are  matters  of  common  knowledge  and  of  which 
the  court  will  take  judicial  notice,  it  is  sufficient  to  allude  to 
the  strap  used  by  the  driver  at  the  front  of  the  omnibus  to 
open  and  close  the  rear  door;  to  the  devices  for  opening  or 
closing  valves  at  a  distance,  in  steam  and  hydraulic  apparatus ; 
and  to  the  devices  used  at  railway  switches  for  opening  and 
dosing  the  rails. 

^*  Referring  to  the  prior  state  of  the  art,  as  shown  by  various 
prior  patents  which  have  been  introduced  in  evidence,  it  ap- 
pears also  that  mechanism  to  open  and  close  the  entrance  to 
passenger  cars  at  a  point  distant  from  the  operator  was  like- 
wise old ;  as,  where  tho  operator  standing  upon  the  front  plat- 
form employed  such  mechanism  to  open  or  close  a  door  at  the 
rear  platform.  One  prior  patent  alone,  the  one  granted  to 
John  Stephenson  September  15,  1874,  shows  five  methods  of 
dosing  and  opening  the  rear  doors  of  street  cars  from  the 
front  platform. 

^'  Melchanism  for  closing  and  opening  apertures  at  a  distance 
from  the  operator,  in  which  the  same  devices  were  employed 
as  are  employed  by  the  patentee,  was  old,  and  is  disclosed  in 
a  number  of  earlier  patents,  which  have  been  put  in  evidence. 
It  will  suffice  to  refer  to  two  only.    The  patent  to  WoUen- 
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sak  of  March  11, 1878,  for  an  improvement  in  transom-lifters, 
describes  the  means  for  opening  and  closing  the  transom  as 
consisting  of  a  sliding  rod,  which  is  connected  by  a  pivoted 
link,  to  the  arm  of  the  transom  frame.  The  patent  to  Corrigan, 
granted  April  16, 1878,  for  an  improvement  in  blind-adjusters, 
whereby  outside  blinds  are  opened  and  closed  without  lifting 
the  window-sash,  describes  as  the  mechanism  employed  a 
sliding  bar  connected  by  a  pivoted  link  with  a  hinged  shutter. 
In  both  of  these  patents  the  aperture  to  be  opened  and  dosed 
at  a  distance  from  the  operator — in  the  one  case  a  shutter  and 
in  the  other  a  transom  —  is  opened  and  closed,  as  is  the  case 
in  the  patent  in  suit,  by  pushing  or  pulling  the  sliding  rod  or 
bar.  In  both  of  these  patents  there  is  hkewise  described  a 
locking  device,  by  means  of  which  the  sliding  rod  or  bar  is 
retained  in  a  fLsed  position,  so  that  the  shutter  or  the  transom 
will  remain  fastened  when  opened  or  closed,  at  the  option  of 
the  operator;  thus  showing  opening,  closing  and  locking 
apparatus  in  all  essentials  like  that  of  the  patent  in  suit. 
Moreover,  the  patent  to  Corrigan  shows  this  apparatus  ar- 
ranged to  open  and  close  the  two  shutters  of  the  window,  at 
the  option  of  the  operator,  simultaneously,  the  sliding  bars 
being  so  arranged  as  to  be  pushed  or  pulled  each  by  one  hand 
of  the  operator. 

^^  Mechanism  for  opening  and  closing  apertures  distant  from 
the  operator,  in  which  the  devices  used  for  the  purpose  are 
the  mechanibal  equivalents  of  those  employed  by  the  patentee, 
is  shown  to  be  old  by  a  large  number  of  patents  which  have 
been  put  in  evidence. 

"  This  partial  exhibit  of  the  prior  state  of  the  art  demon- 
strates that  what  the  patentee  did  was  to  adapt  well-known 
devices  to  the  special  purpose  to  which  he  contemplated  their 
application.  It  was  necessary  that  the  gate  should  swing  in- 
ward to  open  and  outward  to  close;  that  the  sliding  rod 
should  be  located  where  it  would  be  out  of  the  way  of  passen- 
gers entering  or  leaving  the  platform ;  and  that  the  end  or 
handle  of  the  rod  should  be  located  where  it  could  be  con- 
veniently operated  by  the  attendant,  without  inconveniencing 
outgoing  or  incoming  passengers.    The  new  situation  required 
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adequate  modifications  of  existing  devices  for  opening  and 
closing  an  aperture  at  a  dktance  from  the  operator,  appro- 
priate to  the  new  occasion.  Accordingly,  the  patentee  located 
the  rods  on  bearings  secured  to  the  guard-rails,  with  *  their 
handles  near  the  passage-way  formed  by  the  space  or  opening 
near  the  middle  of  the  guard-rail.  If  this  required  invention, 
his  improvement  was  the  proper  subject  of  a  patent.  He  did 
nothing  more  and  nothing  less  than  this.  It  seems  impossible 
to  doubt  that  any  competent  mechanic  familiar  with  devices 
well  known  in  the  state  of  the  art,  could  have  done  this  readily 
and  successfully,  upon  the  mere  suggestion  of  the  purpose 
which  it  was  desirable  to  effect.  When  it  was  done  as  to  one 
car-platform,  it  was  only  requisite  to  duplicate  it  upon  another 
to  make  the  improvement  of  the  patentee  in  all  its  length  and 
breadth. 

"  The  patentee  is  entitled  to  the  merit  of  being  the  first  to 
conceive  of  the  convenience  and  utility  of  a  gate  opening  and 
closing  mechanism  which  could  be  operated  efficiently  by  an 
attendant  in  the  new  situation.  His  right  to  a  patent,  how- 
ever, must  rest  upon  the  novelty  of  the  means  he  contrives  to 
carry  his  idea  into  practical  application.  It  rarely  happens 
that  old  instrumentalities  are  so  perfectly  adapted  for  a  use 
for  which  they  were  not  originally  intended  as  not  to  require 
any  alteration  or  modification.  If  these  changes  involve  only 
the  exercise  of  ordinary  mechanical  skill,  tbey  do  not  sanction 
the  patent ;  and,  in  most  of  the  adjudged  cases  where  it  has 
been  held  that  the  application  of  old  devices  to  a  new  use  was 
not  patentable,  there  were  changes  of  form,  proportion,  or 
organization  of  this  character  which  were  necessary  to  ac- 
commodate them  to  the  new  occasion.  The  present  case  falls 
within  this  category." 

We  concur  m  these  viewSy  and  affirm  the  decree  of  the  Ovrcvit 
Court. 
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KEYSTONE  MANGANESE  AND  IRON  COMPANY  v. 

MARTIN. 

APPEAL   FBOM   THE    CIRCUIT    COURT    OF    THE     UNITED    STATES     FOR 
THE   EASTERN   DISTRICT   OF   ARKANSAS. 

No.  91.  Argued  and  submitted  November  1, 1889.  —  Decided  November  11, 1889. 

A  bill  in  equity  prayed  for  an  injunction  restraining  the  defendant  from 
trespassing  on  tlie  land  of  the  plaintiff  and  taking  mineral  and  ore  there- 
from, and  tliat  he  account  to  the  plaintiff  for  the  value  of  the  ore  already 
taken  therefrom.  After  a  hearing  on  pleadings  and  proofs,  the  Circuit 
Court  made  a  decree  granting  a  perpetual  injunction,  and  orflcriog  an  ac- 
count before  a  master :  Held,  that  the  decree  was  not  final  or  appealable. 

In  equity.    The  case  is  stated  in  the  opinion. 

Mr.  U.  M,  Base  and  Mr.  O.  B.  Roaej  for  appellant,  submit- 
ted on  their  brief. 

Mr.  G.  N.  Tillman  for  appellee.  Mr. «/.  M.  Moore  filed  a 
brief  for  same. 

Me.  Justice  Blatohford  delivered  the  opinion  of  the  court. 

This  is  a  siiit  in  equity,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Eastern  District  of  Arkansas,  by  Matt 
Martin  against  The  Keystone  Manganese  and  Iron  Company. 

The  bill  alleges  that  the  plaintiff,  owning  a  piece  of  land  in 
Independence  County,  Arkansas,  conveyed  it,  in  June,  1858, 
with  other  lands,  to  one  Smith  and  his  heirs  forever,  subject 
to  the  condition  that  Martin  retained  to  his  beirs,  representa- 
tives and  assigns  "  a  perpetual  and  unlimited  right  in  fee  to 
all  the  stones  and  minerals  that  may  be  in  or  upon  said  lands, 
and  full  and  unquestioned  power  and  right  to  enter  said  lands 
for  the  purpose  of  digging,  quarrying  and  mining  upon  said 
lands,  with  fall  power  and  right  of  ingress  and  egress  thereto 
and  therefrom,  and  upon  said  lands  to  remain  and  erect  build- 
ings thereon,  and  to  use  such  timber  and  other  materials  as 
may  be  convenient  and  proper  for  the  excavation,  preserva- 
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tioD,  manufacture  and  removal  of  such  stones  and  minerals 
and  improvements  as  may  be  connected  vrith  the  working  of 
said  stones  and  minerals,  it  being'  well  understood  by  the  par- 
ties hereto  that  the  right  of  sale  and  all  else  is  hereby  con- 
veyed to  said  Thomas  C.  Smith,  except  the  right  to  the  stones 
and  minerals  on  said  lands,  which,  with  all  needful  and  proper 
rights  and  privileges  to  obtain,  prepare  for  market  ana  remove 
the  same,  are  expressly  reserved  from  sale."  The  deed  was 
executed  by  Martin  alone. 

The  bill  further  alleges  that  ever  since  said  deed  the  plain- 
tiff has  been  and  now  is  in  the  possession  of  the  mineral  and 
ore  in  and  upon  the  land;  that  there  are  large  and  valuable 
deposits  of  manganese  therein ;  and  that  the  defendant,  in 
December,  1885,  unla>vfully  entered  upon  said  mineral  depos- 
its and  began  to  mine  and  remove  therefrom  the  manganese, 
and  had  carried  it  away,  to  the  value  of  more  than  $5000. 
It  prays  for  an  injunction  restraining  the  defendant  from  the 
commission  of  further  trespasses  during  the  pendency  of  the 
suit;  that  an  account  be  had  of  the  quantity  and  value  of 
the  ore  taken  by  the  defendant  from  the  land ;  and  that  it  be 
decreed  to  account  to  the  plaintiff  therefor,  and  be  perpetu- 
ally enjoined  from  further  trespassing  upon  the  mineral  and 
ore  in  the  land. 

The  defendant  put  in  an  answer,  setting  up  its  right  to 
mine  and  remove  the  manganese  ore  by.  virtue  of  its  having 
obtained  such  right,  for  a  specified  period  of  time,  from  per- 
sons who  hacl  become  the  owners  of  the  land  through  a  sale 
of  it>  for  the  non-payment  of  taxes,  and  also  setting  up  a  stat- 
ute of  limitation. 

After  a  replication,  proofs  were  taken  on  both  sides,  and 
the  Circuit  Court  decided  in  favor  of  the  plaintiff  upon  the 
ground  that,  under  the  laws  of  Arkansas  in  force  at  the  time 
the  taxes  were  assessed,  for  the  non-pajrment  of  which  the 
land  was  sold,  it  was  necessary  that  the  mine,  having  been 
separated  from  the  surface  soil^  should  be  separately  assessed, 
and  it  could  not  be  sold  for  taxes,  except  upon  such  an  assess- 
ment ;  and  that  neither  the  mine,  nor  the  mineral  in  it,  was, 
in  the  present  case,  assessed  or  sold.    The  court  made  a  decree 
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perpetually  enjoining  the  defendant  from  entering  upon  or 
removing  the  mineral  oi^any  part  thereof  from  the  land,  and 
further  ordering  that  an  account  be  taken  of  the  quantity  and 
value  of  the  mineral  and  ore  already  removed  by  the  defend- 
ant from  the  land,  and  that  the  defendant  account  to  the 
plaintiff  for  its  value,  and  appointing  a  master  to  take  said 
account  and  to-  hear  evidence  and  report  the  same  to  the 
court.  From  that  decree  the  defendant  has  appealed  to  this 
court,  and  the  case  has  been  argued  by  the  appellee  on  its 
merits,  and  submitted  on  a  printed  brief  by  the  appellant. 

We  think  that  the  decree  is  not  a  final  decree,  and  that  this 
court  has  no  jurisdiction  of  the  appeal.  The  decree  is  not 
final,  because  it  does  not  dispose  of  the  entire  controversy 
between  the  parties.  The  bill  prays  only  for  an  injunction 
and  an  account  of  the  quantity  and  value  of  the  ore  taken 
from  the  land  by  the  defendant.  The  injunction  is  granted, 
but  the  account  remains  to  be  taken.  The  case  is  not  one 
where  nothing  remains  to  be  done  by  the  court  below  except 
to  execute  ministerially  its  decree.  In  all  cases  like  the  one 
before  us  this  court  has  uniformly  held  that  the  decree  was 
not  final  and  was  not  appealable. 

The  principal  cases  in  which  it  has  held  that  the  decree  was 
not  appealable,  because  not  final,  are  the  following:  The  Pal- 
myra^  10  Wheat.  502 ;  Perhins  v.  Foumiqvsty  6  How.  206 ; 
PuUiamv,  Chinatia/n^  6  How.  209 ;  Barnard  v.  Gihaon^  7  How. 
650;  Craighead  Y.  Wilson,  18  How.  199;  Beehe  v.  BussM,  19 
How.  283 ;  Huraiston  v.  Stainthorp,  2  Wall.  106 ;  Bail/road 
Co,  V.  iSwasey,  23  Wall.  405 ;  Bostwich  v.  Brink&rhoff,  106 
U.  S.  3  ;  Grant  v.  Phcmix  Im,  Co.,  106  XJ.  S.  429 ;  i?at7K3«<5  v. 
KendaU,  119  U.  8.  53;  Parsons  v.  BoUnson,  122  U.  S.  112; 
while  the  decree  has  been  held  final,  for  the  purposes  of  an 
appeal,  in  Bay  v.  Loajo,  3  Cranch,  179 ;  Whiting  v.  Ba/rik  of  the 
United  States,  13  Pet.  6;  Forgay  v.  Conrad,  6  How.  201; 
Bronson  v.  Bailroad  Co.,  2  Black,  528 ;  St  Louis  Iron  Mt 
die.  Bailroad  v.  Southern  JHbpress  Co.,  108  XJ.  S.  24 ;  Es^ parte 
Norton,  108  U.  S.  237;   Winthrop  Iron  Co.  v.  Meeker,  109 

u.  a.  180. 

In  The  Palmyra,  a  prize  case,  the  captors  had  filed  a  libel  in 
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the  District  Court,  and  that  ooart  had  dismissed  it,  without 
costs  and  damages  against  the  captors.  The  Circuit  Court 
affirmed  the  decree  of  restitution,  with  costs  and  damages. 
The  libellants  having  appealed  to  this  court,  the  appeal  was 
dismissed,  on  the  ground  that  the  decree  of  the  Circuit  Court 
was  not  final,  Chief  Justice  Marshall  saying :  '^  The  damages 
r^imain  undisposed  of,  and  an  appeal  may  still  lie  upon  that 
part  of  the  decree  awarding  damages.  The  whole  cause  is 
not,  therefore,  finally  determined  in  the  Circuit  Court ;  and  we 
are  of  opinion  that  the  cause  cannot  be  divided  so  as  to  bring 
up  successively  distinct  parts  of  it." 

In  Perkins  v.  Foarniqiiet^  the  Circuit  Court  decreed  that 
the  plaintiffs  were  entitled  to  two-sevenths  of  certain  property, 
and  referred  the  matter  to  a  master  to  take  and  report  an 
account  of  it,  and  reserved  all  other  matters  in  controversy 
until  the  coming  in  of  the  master's  report.  It  was  held  that 
that  was  not  an  appealable  decree,  Chief  Justice  Taney  saying: 
"  The  appellant  is  not  injured  by  denying  him  an  appeal  in 
this  stage  of  the  proceedings;  because  these  interlocutory 
orders  and  decrees  remain  under  the  control  of  the  Circuit 
Court,  and  subject  to  their  revision,  until  the  master's  report 
comes  in  and  is  finally  acted  upon  by  the  court,  and  the  whole 
of  the  matters  in  controversy  between  the  parties  disposed  of 
by  a  final  decree.  And,  upon  an  appeal  from  that  decree, 
every  matter  in  dispute  will  be  open  to  the  parties  in  this 
court,  and  may  all  be  heard  and  decided  at  the  same  time." 

In  Pulliiun  v.  Christian^  a  decree  of  the  Circuit  Court  set 
aside  a  deed  made  by  a  bankrupt  before  his  bankruptcy, 
and  directed  the  trustees  Under  that  deed  to  deliver  over  to 
the  assignee  in  bankruptcy  all  the  property  remaining  undis- 
posed of  in  their  hands,  but  without  deciding  bow  far  the 
trustees  might  be  liable  to  the  assignee  for  the  proceeds  of 
sales  previously  made  and  paid  away  to  the  creditors,  and 
directed  an  account  to  be  taken  of  these  last-mentioned  sums, 
in  order  to  a  final  decree.  It  was  held  that  the  decree  was 
not  appealable,  Mr.  Justice  McLean  saying ;  "  There  is  no 
sale  or  change  of  the  property  ordered  which  can  operate 
injuriously  to  the  parties." 
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In  Barnard  v.  Gibson^  the  salt  was  one  for  the  infringement 
of  letters  patent.  ETy  the  decree  of  the  Circuit  Court  a  per- 
petual injunction  was  awarded,  and  it  was  referred  to  a  master 
to  ascertain  and  report  the  damages  which  the  plaintiff  had 
sustained.  It  was  held  that  the  decree  was  not  appealable. 
The  decree  in  that  case  was  in  aU  substantial  particulars  like 
the  decree  in  tlie  present  case. 

In  Craighead  v.  WUsan^  the  decree  of  the  Circuit  Court 
ascertained  the.  heirship  of  the  plaintiffs  and  their  relative 
rights  in  a  succession,  but  referred  it  to  a  master  to  state 
accounts  between  the  plaintiffs  and  defendants,  and  ascertain 
how  much  property  remained  in  the  hands  of  the  latter,  and 
how  much  had  been  sold,  with  the  prices,  and  to  ascertain 
what  might  be  due  from  either  of  the  defendants  to  the  plain- 
tifb.    It  was  held  that  the  decree  was  not  appealable. 

In  Beeb^  v.  Busselly  the  bill  prayed  that  the  defendants  might 
be  ordered  to  convey  to  the  plaintiff  certain  pieces  of  property, 
which  i(  was  alleged  they  fraudulently  withheld  from  him,  and 
account  for  the  rents  and  profits.  The  Circuit  Court  decreed 
that  the  defendants  should  execute  certain  conveyances  and 
surrender  possession,  and  then  referred  the  matter  to  a  master 
to  take  an  account  of  the  rents  and  profits,  giving  instructions 
in  regard  to  the  manner  of  taking  it  This  court  stated  that 
the  object  of  the  statute  in  regard  to  appeals  was  to  prevent 
a  case  from  coming  to  this  court  from  the  courts  below  in 
which  the  whole  controversy  had  not  been  determined  finally, 
and  that  such  final  determination  might  be  had  in  this  court ; 
and  that  whenever  the  whole  controversy  had  been  determined 
by  the  Circuit  Court,  and  ministeici&l  duties  only  were  to  be 
performed,  although  an  amount  due  remained  to  be  ascer- 
tained, the  decree  was  final.  The  decree  in  that  case  was  held 
not  to  be  appealable. 

In  Bumiston  v.  StaintAorp,  whicdi  was  a  patent  suit,  the 
decree  was  like  that  in  Barnard  v.  Gibson^  and  the  appeal 
was  dismissed. 

In  RaUroad  Co.  v.  Swasey^  it  was  held  that  a  decree  of 
foreclosure  and  sale  was  not  final,  in  the  sense  which  allowed 
an  appeal  from  it,  so  long  as  the  amount  due  upon  the  debt 
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had  not  been  determined,  and  the  property  to  be  sold  had  not 
been  ascertained  and  defined. 

In  Bostwick  v.  Brinkerhoff^  Chief  Justice  Waite  stated  the 
principle  as  follows :  ^'  The  rale  is  well  settled  and  of  long 
standing,  that  a  judgment;  or  decree,  to  be  final,  within  the 
meaning  of  that  term  as  used  in  the  acts  of  Congress  giving 
this  court  jurisdiction  on  appeals  and  writs  of  error,  must  ter- 
minate the  litigation  between  the  parties  on  the  merits  of  the 
case,  so  that  if  there  should  }>e  an  affirmance  here,  the  oonrt 
below  would  have  nothing  to  do  but  to  execute  the  judgment 
or  decree  it  had  already  rendered." 

This  view  was  repeated  in  Ghrant  v.  PIuBrdaa  Ins.  Co.^  where 
an  appeal  by  the  defendant  from  a  decree  in  a  foreclosure  salt 
was  dismissed,  the  decree  neither  finding  the  amount  due  nor 
ordering  a  sale  of  the  mortgaged  property,  although  it  over- 
ruled the  defence,  declared  the  plaintiff  to  be  the  holder  of  the 
mortgage,  and,  in  order  to  ascertain  the  amount  due  to  it  and 
other  lien  creditors  and  for  taxes,  referred  the  case  to  a  master, 
and  appointed  a  receiver  to  take  charge  of  the  property. 

In  Dainese  v.  Kendall^  the  principle  was  again  asserted 
that  '^a  decree,  to  be  final  for  the  purposes  of  an  appeal, 
must  leave  the  case  in  <such  a  condition  that  if  there  be  an 
affirmance  here  the  court  below  will  have  nothing  to  do  but 
execute  the  decree  it  has  already  entered." 

The  same  view  was  maintained  in  Parsons  v.  Bohinson. 

It  remains  to  see  the  principle  upon  which  this  court  has 
acted  in  holding  decrees  to  be  appealable  as  final  decrees. 

In  Bay  v.  Zaw^  it  was  held  that  a  decree  for  a  sale  under  a 
mortgage  was  an  appealable  decree.  Of  course,  this  involves 
the  proposition  that  the  court  below  had  ascertained  and  fibbed 
the  amount  due  under  the  mortgage. 

In  Whiting  v.  Bank  of  the  United  States,  this  court  held  that 
a  decree  of  foreclosure  of  a  mortgage  and  for  a  sale  was  a  final 
decree,  and  that  it  was  not  necessary  to  the  finality  of  it  that 
the  sale  should  have  taken  place  and  been  confirmed.  The 
court  said  that  if  the  sale  had  been  completed  under  the 
decree,  the  title  of  the  purchaser  would  not  have  been  ove^ 
thrown  or  invalidated  even  by  a  reversal  of  the  decree ;  that, 
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consequently,  the  title  of  the  defendants  to  the  land  would 
have  been  extinguished,  and  their  redress  upon  a  reversal 
would  have  been  of  a  different  kind  from  that  of  a  restitution 
of  the  land  sold;  and  that  under  a  decree  of  foreclosure  and 
sale,  the  ulterior  proceedings  were  but  a  mode  of  executing 
such  decree. 

A  leading  case  where  thid  court  held  the  decree  below  to  be 
final  was  that  of  Forgay  v.  Conrad.  The  decree  in  that  case 
ordered  that  certain  deeds  be  set  aside  as  fraudulent  and  void ; 
that  certain  lands  and  slaves  be  delivered  up  to  the  plaintiff ; 
that  one  of  the  defendants  pay  a  certain  sum  of  money  to  the 
plaintiff;  that  the  plaintiff  have  execution  for  those  several 
matters ;  and  that  the  master  take  an  account  of  the  profits  of 
the  lands  and  slaves  and  an  account  of  certain  money  and 
notes ;  and  then  concluded  as  follows :  '^  And  so  much  of  the 
said  bill  as  contains,  or  relates  to,  matters  hereby  referred  to 
the  master  for  a  report,  is  retained  for  further  decree  in  the 
premises ;  and  so  much  of  the  said  bill  as  is  not  now,  nor  has 
been  heretofore,  adjudged  and  decreed  upon,  and  which  is  not 
above  retained  for  the  purposes  aforesaid,  be  dismissed  with- 
out prejudice,  and  that  the  said  defendants  do  pay  the  costs." 
It  was  held  that  that  decree  was  a  final  decree  and  appealable. 
Chief  Justice  Taney  saying :  "  And  when  the  decree  decides 
the  right  to  the  property  in  contest,  and  directs  it  to  be  deliv- 
ered up  by  the  defendant  to  the  complainant,  or  directs  it  to 
be  sold,  or  directs  the  defendant  to  pay  a  certain  sum  of  money 
to  the  complainant,  and  the  complainant  is  entitled  to  have 
such  decree  carried  immediately  into  execution^  the  decree 
must  be  regarded  as  a  final  one  to  that  extent,  and  authorizes 
an  appeal  to  this  court,  although  so  much  of  the  bill  is  re- 
tained in  the  Circuit  Court  as  is  necessary  for  the  purpose  of 
adjusting  by  a  further  decree  the  accounts  between  the  par- 
tiejs  pursuant  to  the  decree  passed." 

In  Branson  v.  Railroad  Co.^  it  was  held  that  a  decree  for 
the  sale  of  mortgaged  premises  was  a  final  decree,  settling  the 
merits  of  the  controversy,  and  that  the  subsequent  proceed- 
ings were  simply  a  means  of  executing  the  decree.  The 
same  principle  was  applied  in  St,  LamSy  Iron  Mountain  dk 
VOL.  cxxxii— 7 
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SotUhem  RcAl/road  v.  Sautiiern  Easp.  Co.  and  in  Ex  parts 
Norton. 

In  Winthrop  Iron  (Jo.  v.  Meeker^  it  was  held  that  where  a 
decree  decides  the  right  to  the  property  in  contest^  and  the 
party  is  immediately  entitled  to  ^ave  it  carried  into  execution, 
it  is  a  fijial  decree,  although  the  court  below  retains  possession 
of  so  much  of  the  bill  as  may  be  necessary  for  adjusting 
accounts  between  the  parties,  the  court  remarking  that  such  a 
case  was  different  from  a  suit  by  a  patentee  to  establish  his 
patent  and  recover  for  infringement,  because  there  the  money 
recovery  was  a  part  of  the  subject  matter  of  the  suit. 

Within  the  principles  established  by  the  foregoing  cases, 
the  decree  now  before  us  was  not  a  final  decree  and  the  appeal 
must  be 

DUTnxBMd. 


DAY  V.  FAIR  HAVEN  AND  WESTVILLE  RAILWAY 

COMPANY. 

APPEAL    FBOM   THB  OIBCUrr    OOUBT    OF    THE    UIOTBD    STATES    FOB 
THE  DISTBIOT  OF  OOKNBCTICUT. 

No.  35.  Argued  October  28,  24, 188».  —  Decided  Norember  11. 1889. 

The  fourth  claim  In  the  reissued  letters  patent  No.  8888,  granted  Angnst  87, 
1878,  to  Augustas' Day  for  an  improvement  in  track  clearers,  vis.,  "The 
combination  with  the  dnw-bar  C  and  scraper  A  of  the  diagonal  brace  E, 
as  and  for  the  purpose  set  forth,"  would  naturaUy  suggest  itself  to  any 
mechanic,  and  involves  no  patentable  novelty. 

A  claim  in  letters  patent  must  be  held  to  define  what  the  Patent  Office  has 
determined  to  be  the  patentee's  invention,  and  is  not  to  be  enlarged  in 
construction  beyond  the  fair  interpretation  of  its  terms. 

In  EQUITY  for  the  infringement  of  letters  patent.  Decree 
dismissing  the  bill.  Complainant  appealed.  The  case  is  stated 
in  the  opinion. 


^ 


Mr.  Ghcuries  J.  Hunt  for  appellant. 

Mr.  WUltam  Edga/r  Simonds  for  appellee. 
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Mb.  Chief  Jubtiob  Fullbb  delivered  the  opinion  of  the 
court. 

Augustus  Day  filed  his  bill  in  equity  against' the  Fair  Haven 
and  Westville  Railway  Company  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Connecticut,  alleging  an  in- 
fringement of  the  fourth  claim  of  reissued  letters  patent  No. 
8388y  dated  August  27,  1878,  for  an  improvement  in  track 
olearers. 

The  defence  was  that  the  claim  lacked  patentable  novelty, 
unless  construed  to  contain  parts  not  mentioned  in  it,  and  if 
so  construed,  then  t^at  there  had  been  no  infringement.  The 
Circuit  Court,  Shipman,  J.,  decided,  that  the  claim  did  not 
cover  patentable  novelty.  Day  v.  Faw  Hamn  <&c.  Rail/way^ 
23  Fed.  Rep.  189,  and  dismissed  the  bill  accordingly,  and  from 
this  decree  the  cause  was  brought  to  this  court  by  appeal. 

So  much  of  the  specification  as  is  necessary  to  be  quoted 
here  states  that : 

"The  nature  of  this  invention  relates  to  an  improvement 
in  the  construction  of  railway-track-cleaning  devices  and  the 
means  of  operating  them,  being  more  especially  designed  to  be 
attached  to  horscKsats  for  the  purpose  of  removing  snow,  ice, 
mud  and  other  obstructions  from  the  rails  and  immediately  at 
the  sides  thereof ;  and  it  consists  in  the  combination  of  a  pair 
of  independeiiUy  acting  %CTafpers^  jpivotally  secured  to  the  fioor 
of  a  car^  amd  resting  upon  the  Prackj  when  in  operation^  whoUy 
hy  their  own  weighty  with  mea/nefor  racing  and  lowering  such 
scrapers  simtdtaneouslfy  ;  in  the  combination^  with  an  indepen- 
dentiy  acting  scraper  resting^  when  in  operation^  wholly  by  its 
own  weighs  upon  the  tracks  of  a  drwuyl>a/r  in  the  direct  line  of 
d/raft  and  a  stipplementary  aiid  diagonal  drcm^a/r^  which  at 
ike  same  time  acts  as  a  brace,  the  forward  ends  of  both  of  said 
dratD-bars  being  secured  on  the  same  aadal  line  ;  in  the  peculiar 
construction  and  arrangement  of  a  cast-shank  with  relation  to 
the  scraper,  which  is  secured  thereto,  and  the  draft-irons, 
which  connect  it  to  the  under  side  of  the  car ;  in  the  pendent 
guards,  which  lift  the  scraper  from  the  track  on  meeting  with 
an  obstruction  on  the  outside  of  the  rail,  and  deflect  outwardly 
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from  the  track,  and  in  a  peculiar  crank  for  operating  the  shaft 
which  raises  and  lowers  the  pair  of  scrapers  at  each  end  of  the 
car,  as  more  fully  hereinafter  set  forth. 

"  In  the  drawing,  A  represents  my  scraper,  being  a  plate  of 
sheet  metal  of  the  form  shown,  slightly  curved  in  cross-section. 
The  front  end  of  this  scraper  is  rounded  off  at  its  lower  edge, 
as  shown  in  the  drawings,  to  allow  it  to  pass,  without  jar 
or  danger  of  breaking,  over  the  ends  of  rails  that  may  be  pro- 
jected above  the  plane  of  the  adjacent  rails.  The  lower  edge 
of  the  rear  part  of  the  wing  of  the  scraper  is  cut  away,  as 
shown,  to  allow  it  to  pass  over  pavement  or  earth  at  the  side 
of  the  track  which  projects  above  the  rail,  thereby  preventing 
such  projecting  matter  from  lifting  the  scraper  proper  from 
the  face  of  the  rail;  B  is  the  shank,  to  which  it  is  secured 
by  the  bolts  a  a.  This  shank  is  a  casting  in  the  form  shown 
in  Fig.  2.  It  is  formed  with  a  pair  of  longitudinal  ribs,  ft,  on 
top,  to  receive  the  end  of  the  draw-bar,  G,  whose  other  end  is 
pivoted  to  a  hanger,  D,  pendent  from  the  car ;  or  it  may  be 
pivoted  directly  to  tiie  sill  of  the  car. 

^'The  shank  is  also  fitted  or  cast  with  diagonal  studs  c  on 
top  of  said  ribs  b  to  receive  the  outer  end  of  a  diagonal  brace, 
E,  whose  othet  end  is  pivoted  to  a  banger,  D',  parallel  with 
the  hanger  D,  but  near  the  longitudinal  centre  of  the  car,  both 
draw-bar  and  diagonal  brace  being  thue  pvooted  on  the  swme 
axial  line,  so  that  when  it  ie  desired  to  raise  and  lower  the 
scrapers,  the  same  wiU  be  done  with^mt  disturbing  the  vertical 
position  thereof  with  relation  to  the  track,  as  would  be  done 
were  there  ■  but  one  pivotal  point.  While  the  scraper  and  the 
parts  to  which  it  is  attached  are  free  to  move  in  a  vertical 
plane,  this  brace  E  effectually  resists  any  lateral  pressure  to 
which  the  scraper  may  be  subjected  in  moving  obstructions 
from  the  rail,  its  own  weight  being  suflBcient  to  keep  it  down 
on  the  rail.  The  draw-bar  and  brace  are  securely  bolted  to 
the  shank,  and  by  the  described  arrangement  of  the  ribs  and 
studs  perfect  accuracy  in  the  *  set'  of  the  scraper  is  secured  — 
an  essential  feature  of  ray  invention." 

The  claims  were  nine  in  number,  of  which  the  first  four  are 
as  follows : 
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'^  1.  In  a  railway  car,  a  pair  of  independently  acting  scrap- 
ers, pivotally  seoared  to  the  floor  of  the  same,  and  resting  upon 
the  track,  when  in  operation,  wholly  by  their  own  weight,  in 
combination  with  means  for  raising  and  lowering  such  scrap- 
ers simultaneously,  substantially  as  and  for  the  purpose  set 
forth. 

"  2.  In  a  track-cleaning  device,  the  combination,  with  an  inde- 
pendently acting  scraper,  resting,  when  in  operation,  wholly 
by  its  own  weight  upon  the  track,  of  a  draw-bar  in  the 
direct  line  of  draft,  and  a  supplementary  and  diagonal  draw- 
bar, which  at  the  same  time  acts  as  a  brace,  the  forward  ends 
of  both  of  said  draw-bars  being  secured  on  the  same  axial  line, 
substantially  as  and  for  the  purpose  set  forth. 

"  3.  The  construction  and  arrangement  of  the  shank  B,  as 
described,  with  relation  to  scraper  A,  draw-bar  C,  and  diagonal 
brace  E,  as  and  for  the  purposes  set  forth. 

"  4.  The  combination,  with  the  draw-bar  C  and  scraper  A, 
of  the  diagonal  brace  E,  as  and  for  the  purpose  set  forth." 

But  it  was  stipulated  that  the  complainant  did  not  seek  to 
recover  except  under  the  fourth  claim. 

The  original  patent,  No.  125,547,  was  granted  April  9, 1872, 
and  the  original  specification  did  not  contain  the  words  itali- 
cized above,  nor  the  first  and  second  claims. 

Upon  the  hearing,  the  complainant  adduced  the  evidence  of 
oertain  expert  witnesses,  who  testified,  on  cross-examination, 
in  substance,  that  the  draw-bar  C  performed  the  office  of  draw- 
ing the  scraper  along  the  track,  and  was  assisted  in  so  doing 
by  the  diagonal  brace  E,  which  brace  also  performed  the  office 
of  preventing  the  scraper  from  being  removed  from  the  track 
by  the  side  thrust ;  that  while  the  diagonal  brace  assisted  in 
the  direct  draft,  yet  its  most  important  function  was  to  prevent 
the  lateral  movement  of  the  scraper  from  the  track ;  that,  in 
considering  the  office  performed  by  the  draw-bar  C  and  brace 
E,  that  office  was  the  same  if  they  were  attached  to  any  scraper 
in  any  way,  provided  an  attachment  was  made ;  that  so  far  as 
the  fourth  claim  of  the  reissue  was  concerned,  it  was  not  mate- 
rial how  the  draw-bar  and  brace  were  pivoted,  except  that  the 
pivoting  should  be  on  "  the  same  axial  line,"  so  "  that  when  the 
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scraper  is  lifted  from  the  trax^k  it  shall  not  be  moved  laterally 
in  either  direction." 

As  already  stated,  the  fourth  claim  is  :  '^  The  combination, 
with  the  draw-bar  C  and  scraper  A,  of  the  diagonal  brace  E, 
as  and  for  the  purpose  set  forth." 

Inasmuch  as  the  scraper  and  draw-bar  were  both  confessedly 
old,  and  the  primary  function  of  the  diagonal  brace  is  mani- 
festly to  prevent  lateral  displacement,  the  question,  assuming 
that  it  is  the  diagonal  brace  only  which  is  claimed  to  be  new, 
is  whether  the  application  of  a  diagonal  brace  to  a  track-scraper 
to  prevent  lateral  displacement  involves  patentable  novelty. 
And  this  question  must  be  answered  in  the  negative ;  for  we 
concur  with  the  Circuit  Court  that  the  employment  of  a  bface 
to  effect  that  purpose  would  naturally  suggest  itself  to  any 
mechanic,  and  that  its  use  in  that  way  is  within  the  range  of 
common  knowledge  and  experience.  Considered  aside  from 
the  method  of  the  combination  of  the  parts  and  the  manner  of 
pivoting,  the  contrivance  is  a  well-known  one  of  obvious  sug- 
gestion, and  used  here  to  perform  an  of&ce  exactly  analogous 
to  that  in  which  it  has  been  frequently  formerly  used. 

But  it  is  contended  on  behalf  of  appellant  that,  as  the  com- 
bination would  be  inoperative  "for  the  purpose  set  forth," 
namely,  clearing  the  track  of  a  railway  of  obstructions  such  as 
snow,  ice,  mud,  etc.,  unless  the  bottom  of  the  car  were  treated 
as  part  of  such  combination,  the  peculiar  method  of  pivoting 
the  draw-bar  and  the  diagonal  brace  must  also  be  included. 

The  mechanism  by  which  the  draw-bar  and  the  diagonal 
brace  are  pivoted  to  the  car  and  fastened  to  the  scraper  is 
not  referred  to  in  this  claim,  although  it  is  in  other  claims  of 
the  series.  As  the  claim  must  be  held  to  define  what  the 
Patent  Office  has  determined  to  be  the  patentee's  invention,  it 
ought  not  to  be  enlarged  beyond  the  fair  interpretation  of  its 
terms.  It  is  true  that  elements  of  a  combination  not  men- 
tioned in  a  claim  may  sometimes  be  held  included,  in  the  light 
of  other  parts  of  the  specification,  which  may  be  applicable, 
but  here  the  claim  is  so  broad  that  we  are  not  justified  in  im- 
porting into  it  an  element  which  would  operate  to  so  enlarge  its 
scope  as  to  cover  an  invention  in  no  manner  indicated  upon 
its  face. 
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As  therefore  the  diagonal  brace  to  enable  the  scraper  to  be 
kept  in  its  place  on  the  track,  is  the  only  element  of  the  com- 
bination which  is  claimed  to  be  new,  and  that  involves  no 
patentable  novelty,  the  decree  most  be 

Affirmed^  and  it  is  so  ordered. 


EOEMEE  V.  BEENHEIM. 

APPBAL  FBOIC    THB    OIBOUIT    OOUBT    OF    THS    UIOTED   STATES   FOB 
THE  SOUTHEBN   DISTBICTT  OF  NEW  TOBK. 

No.  68.    Argued  and  rabmltted  Norwnber  1, 1880.—  Deddttd  KoT^mber  11, 1880. 

The  grantliig  or  ref nsal,  absolute  or  conditional,  of  a  rehearing  in  equity, 
rests  in  the  discretion  of  the  court,  and  is  Qot  a  subject  of  appeal: 

After  a  suit  in  equity  for  the  infringement  of  a  patent  has  been  heard  and 
decided  in  favor  of  the  defendant  on  the  merits,  the  plaintiff  cannot  put 
in  evidence  a  disclaimer,  except  at  a  rehearing  granted  by  the  court, 
upon  such  terms  as  it  sees  fit  to  impose. 

Letters  patent  No.  208,541,  granted  to  William  Boemer,  September  1, 1878, 
for  improvements  in  locks  for  satchels,  ar?  void  for  want  of  novelty. ' 

This  was  a  bill  in  eqaity  for  the  infringement  of  letters 
patent  No.  208,541,  granted  to  the  plaintiff  September  1, 1878, 
for  improvements  in  locks  for  satchels,  with  the  following 
specification  and  claims : 

"  Be  it  known  that  I,  William  Boemer,  of  Newark^  coantj 
of  Essex,  and  State  of  New  Jersey,  have  invented  a  new  and 
improved  lock  for  satchels,  travelling-bags,  &c.,  of  which  the 
following  is  a  specification : 

"  This  invention  relates  to  certain  improvements  in  the  con- 
stmction  of  lock-cases  of  the  kind  described  in  letters  patent 
Nos.  190,907  and  195,233,  which  were  granted  to  me  May  16, 
1877,  and  September  18, 1877,  respectively. 

"  The  principal  object  of  the  invention  is  to  reduce  the  ex- 
pense of  the  lock-case,  and  to  render  the  same  more  practical 
in  form  and  construction. 

"  The  invention  consists,  principally,  in  forming  the  body  of 
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the  lock-caae  with  open  ends,  and  in  combining  the  same  with 
oast  blocks  or  end  pieces,  which  are  separately  made,  all  as 
hereinafter  more  fully  described. 

^^  In  the  accompanying  drawing,  Fig.  1  re^ireeehts  a  bottom 
view  of  my  improved  lock-case.  Fig.  2  is  a  vertical  longitndi> 
nal  section  of  the  same;  and  Fig.  3  is  a  vertical  traosverse 
section  of  the  same  on  the  line  c  c,  Fig.  1.  Similar  letters  of 
reference  indicate  corresponding  parts  in  all  the  figures. 

'^  The  letter  A  in  the  drawing  represents  the  body  or  central 
portion  of  the  lock-case.  The  same  is  made  of  sheet  metied  or 
other  saitable  material,  and  bent  into  a  U  form,  substantially  as 
indicated  in  Fig.  3,  so  as  to  form  the  top  a  and  the  sides  hi  of 
the  lock-case.  The  bottom  of  the  lock-case  is  open,  and  the 
ends  of  the  portion  A  are  also  open. 

'^  B  B  are  pieces  of  cast  metal  or  other  suitable  material,  con- 
structed to  fit  into  the  open  ends  of  the  body  A,  into  which 
these  blocks  or  plugs  B  B  are  inserted,  as  clearly  shown  in  Fig. 
2.  Each  block  B  should  have  a  shoulder,  d,  to  limit  the  degree 
of  its  insertion  into  the  shell  A,  or  of  the  insertion  of  the  sheU 
into  the  block. 

"  In  use  on  a  satchel  or  carpet-bag,  the  ends  B  B,  after  being 
inserted  into  the  shell  A,  or  vice  versa,  in  manner  stated,  are 
fastened  to  the  satchel  or  bag  by  a  bolt  or  pin  that  passes 
through  an  aperture,  «,  of -the  shell  A,  and  through  a  corre- 
sponding aperture,/,  of  the  block  B,  there  beiiig  one  such  bolt 
or  pin  at  or  near  each  end  of  the  piece  A ;  but  the  plugs  or 
end  pieces  B  B  may  also  be  secured  by  additional  or  separate 
bolts,  if  desired,  and  so  may  also  the  shell  A.  The  blocks  B 
may  also  serve,  if  desired,  to  secure  the  ends  of  the  handle  or 
the  catches  which  close  the  jaws  of  the  bag,  and  for  other  suit- 
able purposes. 

'^  The  lock  portion  proper  is,  of  course,  contained  within  the 
shell  A,  the  drawing  indicating  the  bolt  C,  which  is  moved  by 
means  of  the  handle  g.  The  other  parts  of  the  lock  are  not 
necessary  to  show.  By  casting  the  pieces  B  B  the  same  mold 
may  be  used  for  both  pieces  B  B  of  one  lock-case,  and  the  en- 
tire case  is  made  very  inexpensive  and  yet  practical.  The  ends 
are  adapted  to  shells  A  of  suitable  or  varying  lengths. 


i^ 


Digiti 


zed  by  Google 


BOEMEB  V.  B£BNH£IM.  105 

Statement  of  the  Case. 

"I  olaim  — 

<^  1.  In  a  lock-case,  the  combination  of  the  body  A,  having 
open  ends,  with  the  end  pieces,  B  B,  that  are  appUed  thereto, 
sabstantially  as  herein  shown  and  described. 

"  2.  The  end  pieces,  B  B^  of  a  lock-case,  made  with  shoulders 
dj  for  defining  their  positions  relative  to  the  body  A,  substan* 
tially  as  and  for  thp  purpose  specified." 

After  an  answer  denying  in  due  form  novelty  and  infringe- 
ment, and  a  general  replication,  the  case  was  heard  upon  the . 
pleadings  and  proofe  in  the  Circuit  Court,  which  rendered  and 
filed  an  opinion  dismissing  the  biU,  and  holding  that  while  the 
defendant's  lock  would  be  an  infringement  of  the  plaintiff's  pat- 
ent if  the  claims  were  good,  yet,  in  view  of  the  prior  state  of  the 
art,  the  claims  were  void  for  want  of  novelty,  unless  they  could 
be  so  limited  by  construction  as  to  make  end  pieces,  provided 
with  notches  or  recesses  to  hold  handle  rings  or  catches,  an  es- 
sential feature  of  the  invention :  and  that  they  could  not  be  so 
limited,  because,  although  the  drawing  showed  end  pieces  pro- 
vided with  such  notches,  the  notches  were  not  in'terms  referred 
to,  either  in  the  specification  or  in  the  claims,  as  a  part  of  the 
invention,  nor  in  any  way  alluded  to,  except  in  the  incidental 
observation  in  the  specification  that  the  blocks  or  end  pieces 
^  may  also  serve,  if  desired,  to  secure  the  ends  of  the  handles 
orthe  catches  which  dose  the  jawst>f  the  bag."  26  Fed.  Bep. 
102. 

Immediately  afterwards  the  phuntifl  filed  in  the  Patent 
Office  a  disclaimer  stating  that  he  had  reason  to  believe  (being 
80  informed  by  that  opinion)  that  through  inadvertence  the 
specification  and  claims  of  the  patent  were  too  broad,  including 
that  of  which  the  plaintiff  was  not  the  first  inventor,  and,  there- 
fore, disclaiming  in  each  claim  '^  any  blocks,  B,  that  have  not 
the  notches  formed  in  them  as  shown  in  the  drawing  for  hold- 
ing the  handle  rings,  as  described  in  the  specification ; "  and 
thereupon,  in  order  to-enable  him  to  avail  himself  of  the  dis- 
claimer, filed  a  motion  for  a  rehearing,  and,  upon  the  court 
declining  to  entertain  the  question  upon  that  motion,  filed  a 
formal  petition  for  a  rehearing,  which  the  court,  upon  argu- 
ment and  consideration,  granted  upon  condition  that  the  plain- 
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tiff  should  pay  to  the  defendant  all  costs  of  suit  up  to  the  tune 
of  filing  that  petition,  to  be  taxed  by  the  clerk.  The  costs 
having  been  taxed  accordingly,  and  the  plaintiff  having  stated 
through  his  counsel  in  open  court  that  he  was  unable  to  com- 
ply with  the  condition,  a  final  decree  was  entered,  dismissing 
the  bill,  with  costs ;  and  the  plaintiff  appealed  to  this  court. 

Mr,,  Arihwr  v.  JSriesmy  for  appellant,  submitted  on  his  brief. 

Mr.  J.  K  Hmdan  Hyde  for  appellees.  Mr.  Frederic  IL 
Betta  filed  a  brief  for  same. 

Mfi.  JusTioB  OsAT,  after  stating  the  caae  as  above  reported, 
delivered  the  opinion  of  the  court. 

After  the  case  had  been  heard  and  decided  upon  its  merits, 
the  plaintiff  could  not  ,file  a  disclaimer  in  court,  or  introduce 
new  evidence  upon  that  or  any  other  subject,  except  at  a  re- 
hearing granted  by  the  court,  upon  such  terms  as  it  thought 
fit  to  impose.  The  granting  or  refusal,  absolute  or  conditional, 
o|  a  rehearing  in  equity,  as  of  a  new  trial  at  law,  rests  in  the 
discretion  of  the  court  in  which  the  case  has  been  heard  or 
tried,  and  is  not  a  subject  of  appeal  The  terms  imposed  as  a 
condition  precedent  to  a  rehearing  not  having  been  complied 
with,  the  disclaimer  was  not  in  the  case. 

The  construction  which  the  court  gave  to  the  claims  of  the 
patent  as  originally  issued  was  indisputably  correct.  So  con- 
strued, it  is  hardly  denied  by  the  plaintiff,  and  is  conclusivelj 
proved  by  the  evidenoe,  that  the  patent  is  void  for  want  of 
novelty. 

Decree  affirmed. 
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SCOTLAND  COUNTY  v.  HILL. 

EBBOB  TO  THB    CIKCUIT    OOUET    OP    THE    UNITED  STATES  FOB  THE 
EASTBBN  DI8TBICT  OF  MI88O0BI. 

No.  29.    Argued  April  le.  17,  1880.  —  Deelded  KoTember  4. 188B. 

The  negotiable  security  of  a  mnnlclpal  corporation,  Inyalid  In  the  hands  of 
the  original  holder  by  reason  of  an  irregularity  in  its  issue  to  which  he 
was  a  party,  but  which  becomes  valid  in  the  hands  of  an  innocent  pur- 
chaser for  value  without  knowledge  or  notice  of  the  irregularity,  re- 
mains valid  when  acquired  by  another  purchaser  for  value,  who  was  no 
party  to  the  Irregularity,  but  who,  at  the  time  of  his  purchase,  has  knowl-  - 
edge  of  the  infirmity,  and  of  a  pending  suit  against  the  original  holder 
and  others  to  have  the  whole  issue  declared  invalid  by  reason  thereof. 

The  litigations  respecting  the  Scotland  County  bonds  in  the  state  courts 
and  in  the  courts  of  the  United  States  reviewed. 

In  the  absence  of  a  provision  to  the  contrary,  overdue  coupons  bear  interest 
at  the  legal  rate  in  the  place  where  they  are  payable. 

This  action  was  oommenoed  in  the  year  1876  to  recover  on 
conpons  issued  by  the  county  of  Scotland,  in  Missouri,  in  pay- 
ment of  a  subscription  to  the  stock  of  the  Missouri,  Iowa  and 
Nebraska  Kailway  Company.  Answer  was  made.  In  1879 
an  amended  complaint  was  filed,  and,  issue  being  joined,  such 
proceedings  were  had  in  the  cause  that  judgment  was  entered 
for  the  plaintiff.  To  this  judgment  the  defendant  sued  out  a 
writ  of  error.  Argument  on  this  was  had  at  October  term 
1884,  which  resulted  in  the  remand  of  the  cause  for  a  new 
trial  (112  U.  S.  183).  After  the  remand  an  amended  answer 
was  filed..  Issue  was  joined  and  trial  had,  which  resulted  in  a 
verdict  for  the  plaintiff  for  $46,944,  and  judgment  on  the 
verdict.  To  this  judgment  the  defendant  sued  out  this  writ 
of  error.  The  case  is  stated  as  follows  by  the  court  in  its 
opinion : 

This  writ  of  error  brings  up  for  review  a  judgment  against 
the  county  of  Scotland,  in  the  State  of  Missouri,  for  the 
amount  of  ccnrtain  coupons  of  bonds,  bearing  date  September 
1, 1870,  and  purporting  to  have  been  issued  by  that  county  to 
the  Missouri,  Iowa  and  Nebraska  Railway  Company,  a  cor- 
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poration  created  by  the  consolidation  of  the  Alexandria  and 
Nebraska  City  Railroad  Company,  of  Missouri,  (formerly 
known  as  the  Alexandria  and  Bloomfield  Eailroad  Company,) 
with  the  Iowa  Southern  Railway  Company,  of  Iowa.  The 
coupons  are  payable  to  bearer,  at  the  Farmers'  Loan  and 
Trust  Company,  New  York,  while  the  bonds  are  payable  to 
the  above  consolidated  company,  or  bearer,  at  th«  same  place, 
on  the  31st  of  December,  1895,  with  interest  thereon  from 
December  81, 1870,  payable  annually  in  that  city,  at  the  rate 
of  eight  per  cent  per  annum.  Each  bond  recites  that  it  is 
issued  under  and  pursuant  to  an  order  of  the  county  court,  for 
subscription  to  the  ptock  of  the  Missouri,  Iowa  and  Nebraska 
Railway  Company,  "  as  authorized  by  an  act  of  the  General 
Assembly  of  the  State  of  Missouri,  entitled  '  An  act  to  incor- 
porate the  AleSimdria  and  Bloomfield  Railroad  Company,' 
approved  February  9,  1857." 

It  appeared  in  proof  that  the  county  court,  in  conformity 
with  the  petition  of  taxpayers  and  residents,  made  an  order, 
on  the, 9th  of  August,  1870,  for  the  subscription  of  $200,000 
to  the  stock  of  the  Missouri,  Iowa  and  Nebraska  Railway 
Company,  payable  in  coupon  bonds  of  the  above  kind,  and  at 
the  same  time  designated  an  agent  with  authority  to  make 
the  subscription  upon  the  books  of  the  company,  to  represent 
the  county  at  the  meetings  of  stockholders,  and  to  receive 
dividends  on  its  stock.  The  order  stated  that  the  subscription 
was  upon  certain  specified  terms  and  conditions,  among  which 
was  one  providing  for  the  delivery  to  the  railway  company 
of  $100,000  of  the  bonds  when  the  road  was  '^  graded,  bridged 
and  tied,  the  track  laid,  and  the  cars  running  thereon  from 
Alexandria,  Missouri,  to  a  permanent  depot,  located '  within 
one-half  mile  of  the  court-house  in  Memphis,"  and  for  the 
delivery  of  the  remaining  $100,000  of  bonds  when  the  road 
was  completed  from  Memphis  to  the  west  or  north  line  of 
the  county  and  the  cars  were  running  over  it.  By  the  same 
order  the  county  attorney  was  directed  to  have  the  bonds 
printed,  the  presiding  justice  of  the  county  to  sign  them,  and 
the  clerk  to  make  proper  attestation  of  his  signature. 

At  the  same  time  Charles  Mety  was  appointed  trustee  for 
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the  county,  and  charged,  in  that  capacity,  with  the  duty  of 
receiving  the  bonds  from  the  county  clerk  as  soon  as  they  were 
issued,  and  of  delivering  them  to  the  luilway  company,  in 
exchange  for  stock,  upon  its  complying  with  the  conditions 
specified  in  the  order,  for  the  subscription.  The  trustee  was 
required  to  give  bond  in  the  sum  of  three  hundred  thousand 
dollars,  for  the  faithful  performance  of  his  trust. 

On  the  11th  of  September,  1871  —  the  road  being  then 
nearly  completed  to  Memphis,  the  county  seat — L^vi  Wagner 
and  other  taxpayers  and  citizens  brought  a  suit  in  the  Circuit 
Court  of  Scotlajid  County  to  perpetually  enjoin  Mety  from 
delivering  the  bonds  or  coupons  to  the  railway  company.  It 
was  alleged,  as  a  principal  gh>und  for  such  reUef,  that  the 
subscription  made  by  the  county,  to  pay  which  the  bonds  had 
been  executed,  was  without  proper  legal  authority,  and,  there- 
fore, null  and  void.  The  defendants  in  that  suit  were  Mety, 
the  county  trustee  and  custodian  of  the  bonds ;  Fullerton, 
county  treasuvei*;  Dawson,  Cooper  and  Marguis,  justices  of 
the  county,  and  sitting  as  the  county  court  at  the  time  the 
subscription  was  made ;  and  the  Missouri,  Iowa  and  iNTebraaka 
Railway  company.  A  few  days  prior  to  September  3D,  1871, 
Mety  went  to  Warsaw,  Illinois,  taking  with  him  $100,000  of 
the  bonds,  to  be  there  delivered  to  the  railway  company, 
upon  the  completion  of  the  road  to  Memphis.  He  and  the 
justices  of  the  county  court  had  then  heard  of  the  institution 
of  the  Wagner  suit,  and  he  went  to  Warsaw,  under  the  direc- 
tion of  the  members  of  that  body,  in  order  to  evade  the  service 
upon  him  of  the  proposed  injunction.  While  there  he  re- 
ceived from  Dawson  and  Cooper,  a  majority  of  the  justices 
composing  the  county  court,  an  oflScial  communication,  under 
date  of  September  20,  1871,  in  these  words:  ^^  The  iron  is  laid 
on  the  Missouri,  Iowa  and  Nebraska  Bailway  to  the  depot 
and  the  building  is  up.  The  company  having  complied  with 
all  the  requirements,  you  will  please  deliver  them  the  first, 
hundred  thousand  doUars  of  the  county's  subscription  and 
receive  stock  for  the  same."  He  complied  with  this  order  by 
delivering  the  bonds,  at  Warsaw,  on  the  same  day,  taking 
from  the  company,  as  suggested  by  the  justices,  its  bond 
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indemnifying  him  against  all  damages,  costs,  expenses,  etc., 
which  he,  as  trustee  for  the  county,  might  incur  "  by  reason 
of  certain  injunction  suits  now  pending  in  the  Scotland  County 
Circuit  Court."  On  the  11th  of  December,  18T1,  the  county 
court,  by  an  order  entered  upon  its  record,  so  modified  the 
previous  order  of  August  9,  1870,  as  to  authorize  Mety  to 
deliver  to  the  company  the  second  instalment  of  $100,000  of 
bonds,  upon  the  execution  to  him,  as  trustee,  and  to  the 
county,  of  an  indemnifying  bond  containing  certain  specified 
provisions.  Such  an  obligation  was  immediately  executed  by 
the  company,  and  the  second  instalment  of  bonds  was  thereupon 
delivered  to  it  by  the  court  while  in  session  at  the  county  seat. 
The  Wagner  suit  was  taken,  by  change  of  venue,  to  the 
Circuit  Court  of  Shelby  County,  Missouri,  by  which  a  final 
decree  was  rendered  on  the  2d  of  June,  1874,  declaring  the 
bonds  void^or  the  want  of  l^al  authority  in  the  Scotland 
County  Court  to  make  the  subscription  of  stock  in  the  Mis- 
souri, Iowa  and  Nebraska  Railway  Company,  and  ordering 
them  to  be  surrendered  for  cancellation.  This  decree  was 
affirmed  by  the  Supreme  Court  of  Missouri,  at  its  October 
term,  1878.  That  judgment  of  affirmance  proceeded,  mainly, 
upon  the  ground  that,  as  the  privilege  given,  by  its  charter  of 
1857,  to  the  Alexandria  and  Bloomfield  Bailroad  Company, 
afterwards  the  Alexandria  and  Nebraska  City  Railroad  Com- 
pany,  (Laws  of  Missouri,  1865-6,  222,)  of  having  munici- 
pal subscriptions  without*  a  previous  vote  of  the  people,  was 
not  exercised  prior  to  the  formation,  by  consolidation,  in  1870, 
of  the  Missouri,  Iowa  and  Nebraska  Railway  Company,  such 
privilege  passed,  if  at  all,  to  the  consolidated  company,  subject 
to  the  prohibition  in  the  state  constitution  of  1865  against 
muhiciiMil  subscriptions  to  corporations  or  companies,  except 
upon  the  previous  sanction  of  two-thirds  of  the  qualified 
voters  at  a  regular  or  special  election  for  that  purpose.  Wag- 
ner V.  Mety^  69  Missouri,  160.  That  "ruling,  the  court  said, 
was  in  harmony  with  its  previous  decision  in  Stai&  ex  rd. 
WUeon  V.  Oanrr&utte^  67  Missouri,  445. 

Mr.  Henry  A.  Ounningham  for  plaintiff  in  error. 
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Jfr.  F.  T.  Hughes  for  defendant  in  error.  Mr,  J.  H.  Over- 
all was  with  him  on  the  brief. 

Me.  Justice  Harlan  delivered  the  opinion  of  the  oourt. 
After  stating  the  case  as  above  reported,  he  continued : 

The  question  of  power  in  the  coonty  court  to  subscribe  to 
the  stock  of  the  Missouri,  Iowa  and  Nebraska  Bailway  Com- 
pany, without  a  previous  vote  of  the  people,  and  to  issue  bonds 
in  payment  of  its  subscription,  was  directly  presented  and  de- 
termined, upon  full  consideration,  in  Oouniy  of  Scotland  v. 
Thomas^  94  U.  S.  682,  decided  in  1876.  The  coupons  there 
in  suit  were  of  the  same  issue  of  bonds  as  those  from  which 
the  coupons  in  the  present  suit  were  detached.  It  is  true  that 
that  case  was  determined  upon  demurrer  to  the  complaint. 
But  that  fact  does  not  weaken  the  force  of  the  decision,  so  far 
as  it  bears  upon  the  question  of  legal  authority  in  the  county 
court  to  make  the  subscription.  The  record  and  opinion  in 
that  case  show  that  it  was  stipulated  between  theparties  that 
the  question  of  subscribing  to  the  stock  of  the  Missouri,  Iowa 
and  Nebraska  Railway  Company  had  never  been  submitted  to 
a  vote  of  the  qualified  voters  of  Scotland  County,  and  that,  in 
determining  the  demurrer,  the  court  should  consider  that  fact, 
as  if  it  had  been  averred  in  the  complaint.  It  was  also  agireed 
that  the  court  should  consider  as  facts  admitted  the  articles  of 
consolidation  between  the  Iowa  Southern  Bailway  Company 
and  the  Alexandria  and  Nebraska  City  Eailroad  Company, 
and  the  above  orders  of  the  county  court  of  Scotland  County. 
It  was  held  that  the  privilege  given  to  the  Alexandria  and 
Bloomfleld  Railroad  Company,  by  its  charter  of  1857,  of  re- 
ceiving county  subscriptions,  was  not  extinguished  by  the  sub- 
sequent consolidation  in  1870  of  that  company  with  other 
companies,  but  passed  with  its  other  rights  and  privileges  into 
the  new  condition  of  existence  arising  from  such  consolidation ; 
that,  in  making  the  subscription  in  that  case,  which  is  the 
identical  subscription  here  in  question,  the  county  court  acted 
^as  the  representative  authority  of  the  county  itself,  officially 
invested  with  aU  the  discretion  necessary  to  be  exercised  under 
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the  change  of  circumstanoeB  brought  about  by  the  consoli- 
dation;" that  the  subscription  was  binding  upon  the  county; 
and  that  the  bonds  issued  m  payment  were  valid  obligations. 
It  was  also  distinctly  ruled,  in  accordance  with  Gaimty  of 
CaUcmay  v.  Foster^  93  U.  S.  567,  and  with  previous  decisions 
of  the  Supreme  Court  of  Missouri,  that  the  prohibition  in  the 
state  constitution  of  1865,  of  municipal  subscriptions  to  the 
stock  of,  or  loans  of  credit  to,  companies,  associations  or  cor- 
porations, without  the  previous  assent  of  two-thirds  of  the 
qualified  voters  at  a  regular  or  special  election,  had  the  effect 
to  limit  the  future  exercise  of  legislative  power,  but  did  not  take 
away  any  authority  granted  before  that  constitution  went 
into  operation.  The  doctrines  of  that  case  were  reaffirmed  in 
County  of  Hen/ry  v.  Nio6layy9i^  U.  S.  619,  624,  (1877 ;)  County 
of  Sohvyler  v.  Thomas,  98  U.  S.  169,  173,  (1878;)  Cownin/  of 
Cass  V.  GiUett,  100  U.  S.  585,  592,  (1879;)  and  County  of  RaUs 
V.  Douglass^  105  U.  S.  728, 731,  (1881)  — all  cases  arising  in  the 
State  of  Missouri,  and  relating  to  municipal  bonds,  issued 
under  legislative  authority  granted  before  the  adoption  of 
the  constitution  of  1865.  See  also  Menasha  v.  IIaz(vrdy  102 
U.  S.  81 ;  Oreen  County  v.  CormesSy  109  U.  S.  104 ;  and  lA/oim^ 
Bton  County  v.  Portsrnoutii  Bank,  128  U.  S.  102.  In  County 
of  Rails  V.  Douglass  attention  was  called  to  Stats  ex  rd.  Wil- 
son V.  Garrouttdy  67  Missouri,  445,  and  State  ex  rd.  Barlow  v. 
Dallas  County^  72  Missouri,  329,  holding  views  different  as 
well  from  those  announced  by  this  court  in  the  cases  above 
cited,  as  those  previously  announced  by  the  state  court  in 
State  V. .  Macon  Covmiy  Court,  41  Missouri,  453,  Kamsas  City 
dkc.  Railroad  Co.  v.  AJdermoffi,  47  Missouri,  349,  Smith  v.  Clark 
Covmiy,  54  Missouri,  58,  70,  and  Sta^  v.  County  Court  of  Sul- 
livan, 51  Missouri,  522.  But  this  court  declined  to  recon- 
sider its  former  decisions  to  the  prejudice  of  honafde  holders 
of  bonds  issu^  prior  to  the  change  of  decision  in  the  state 
court.  The  bonds,  the  coupons  of  which  are  here  in  suit, 
were  all  issued  in  1871,  at  which  time  the  highest  court  of 
Missouri  held  that  the  above  constitutional  provision,  as  to 
municipal  subscriptions  or  the  loaning  of  municipal  credit  to 
corporations  without  a  previous  vote  of  the  people,  was  in- 
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tended,  (to  use  the  language  of  County  of  Halls  y.  JDouglaas^) 
'^  as  a  limitation  on  future  legislation  only,  and  did  not  operate 
to  repeal  enabling  acts  in  existence  when  the  constitution  took 
effect." 

We  pass  to  the  consideration  of  the  controlling  question  in 
the  case,  namely,  whether  HilPs  rights,  as  a  holder  of  these 
coupons  for  himself  and  others,,  are  affected  by  the  final  decree 
in  tJie  suit  instituted  in  the  state  court  by  Wagner  and  others. 

At  the  first  trial  of  the  present  action,  the  county  offered 
to  read  in  evidence  the  record  of  the  Wagner  suit  in  support 
of  its  plea  averring,  among  other  things,  that  Hill,  and  each 
previous  holder  of  these  coupons,  had  full,  actual  notice  of  the 
institution  and  object  of  that  suit.  It  also  offered  to  read  in 
evidence  the  indemnifying  bond  of  September  21,  1871,  and, 
also,  to  prove  by  Mety,  the  trustee  of  the  county,  that  he  Jiad 
actual  notice  of  the  pendency  of  the  Wagner  suit,  at  the  time 
he  delivered  the  bonds  to  the  Missouri,  Iowa  and  Nebraska 
Railway  Company.  There  was  also  an  offer  to  prove  that 
the  railway  company  "  and  each  subsequent  holder  "  received 
the  bonds  with  actual  notice  of  the  pendency  of  that  suit. 
The  Circuit  Court  excluded  all  of  this  evidence.  This  court 
held  that  such  exclusion  was  improper,  and  for  that  reason 
the  judgment  was  reversed  and  the  cause  remanded  for  a  new 
trial.    Scotland  County  v.  Ilillj  112  U.  S.  183. 

Chief  Justice  Waite,  delivering  the  opinion  of  the  courts 
said :  '^  The,suit  was  about  the  bonds,  and  the  liability  of  the 
county  thereon.  The  decree  was  in  accordance  with  the 
prayer  of  the  bill,  and  certainly  concluded  both  Mety  ^  and 
the  railroad  company.  After  the  rendition  of  this  decree,  the 
company  could  not  sue  and  recover  on  the  bonds,  because,  as 
between  the  company  and  the  county,  it  had  been  directly 
adjudicated  that  the  bonds  were  void  and  of  no  binding  effect 
on  the  county.  But  it  is  equally  well  settled  that  the  decree 
binds  not  only  Mety  and  the  company,  but  all  who  bought 
the  bonds  after  the  suit  was  begun,  and  who  were  chargeable 

1  In  the  original  opinion  of  the  Chief  Justice,  this  name  is  uniformly 
printed  **  Metz."  This  error  is  followed  in  the  report  of  the  case  In  113 
U.S. 
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with  notice  of  its  pendency,  or  of  the  decree  which  was  ren- 
dered. The  case  of  County  of  Warren  v.  Marcy^  97  U.  S.  96, 
decides  that  purchasers  of  negotiable  securities  are  not  charge- 
able with  constructive  notice  of  the  pendency  of  a  suit  aifect- 
ing  the  title  or  validity  of  the  securities;  but  it  has  never 
been  doubted  Xhat  those  who  buy  such  securities  from  litigat- 
ing parties,  with  actual  notice  of  the  suit,  do  so  at  their  peril, 
and  must  abide  the  result  the  same  as  the  parties  from  whom 
they  got  their  title.  Here  the  offer  was  to  prove  actual  notice, 
not  only  to  the  plaintiff  when  he  bought,  but  to  every  other 
buyer  and  holder  of  the  bonds  from  the  time  they  left  the 
hands  of  Mety,  pending  the  suit,  until  they  came  to  him.  Cer- 
tainly, if  these  facts  had  been  established,  the  defence  of  the 
county,  under  its  fourth  plea,  would  have  been  sustained ;  and 
this  whether  an  injunction  had  been  granted  at  the  time  the 
bonds  were  delivered  by  Mety  or  not.  The  defence  does  not 
rest  on  the  preliminary  injunction,  but  on  the  final  decree  by 
which  the  rights  of  the  parties  were  fixed  and  detennined." 

The  court  also  said:  '^It  is  a  matter  of  no  importance 
whether  the  decision  in  the  Wagner  suit  was  in  conflict  with 
that  of  this  court  in  Scotland  County  v.  Thonias^  eupra^  or  not. 
The  question  here  is  not  one  of  authority  but  of  adjudication. 
If  there  has  been  an  adjudication  which  binds  the  plaintiff^ 
that  adjudication,  whether  it  was  right  or  wrong,  concludes  him 
until  it  has  been  reversed  or  otherwise  set  aside  in  some  direct 
proceeding  for  that  purpose.  It  cannot  be  disregarded  any  more 
in  the  courts  of  the  United  States  than  in  those  of  the  State." 

It  appears  from  the  bill  of  exceptions  taken  at  the  last  trial, 
resulting  in  the  judgment  now  before  us  for  review,  that  the 
county  sought  by  evidence  introduced  in  its  behalf  to  support 
the  charge  of  actual  notice  of  the  Wagner  suit  upon  the  part, 
as  well  of  Hill,  as  of  each  previous  holder  of  the  bonds  the 
coupons  of  which  are  here  in  suit.  There  was  proof  by  the 
plaintiff  tending  to  show  that  the  bonds  delivered  by  Mety  to 
the  railroad  company  were  passed  by  that  corporation  to  the 
company  that  built  the  road,  in  payment  for  construction,  and 
that  they  were  sold,  for  value,  by  the  latter  to  various  parties 
in  different  parts  of  the  country,  who  had  no  notice  whatever 
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of  the  institution  or  object  of  the  Wagner  suit.  There  was 
also  evidence  tending  to  show  that  the  parties  owning  the  cou- 
pons immediately  before  they  were  delivered  to  Hill  for  him- 
self, and  for  others  whom  he  represented,  were  all  purchasers 
for  value,  without  notice  of  the  injunction  suit,  or  of  any  in- 
firmity in  the  bonds. 

The  county  asked  an  instruction  to  the  effect  that "  if  at  the 
time  or  times  of  making  purchases  of  either  of  the  coupons  in 
this  suit  declared  upon,  William  Hill,  the.  plaintiff,  had  actual 
knowledge  of  the  pendency  of  or  judgment  in  the  case  of  Zevi 
«/.  Wagner  et  al.  v.  Charles  Meiy  et  al,,  and  if  the  jury  so  find,  they 
are  instructed  that  as  to  any  such  coupon  purchased  by  plain- 
tiff, whether  for  himself  or  as  agent  for  other  persons,  no 
recovery  of  judgment  can  be  herein  had."  The  court  refused 
to  so  instruct  the  jury,  but  instructed  them,  in  substance,  that 
the  ownership  of  the  coupons  by  a  prior  holder  under  such 
circumstances  as  would  protect  that  holder  against  any  defence 
by  the  county,  entitled  Hill  to  recover,  even  if  he,  when  after- 
wards purchasing  for  himself  or  others,  had  knowledge  of  the 
pendency  of  the  Wagner  suit.  That  this  was  the  meaning  of 
the  court  is  quite  clear  from  the  following  extracts  from  its 
charge  to  the  jury :  ^<  This  paper  is  valid  in  the  hands  of  a  party 
who  received  it  for  value  without  actual  notice  of  the  pendency 
of  the  suit  of  Wagner  and  others ;  but  if  he  and  each  inter- 
mediate party  from  the  first  delivery  of  these  bonds  and  cou- 
pons also  had  notice  of  such  suit  or  other  infirmity,  then  no 
recovery  can  be  had.  ...  If  the  obligations  sued  on  were 
duly  executed,  as  above  mentioned,  and  delivered  by  said 
Mety,  and  were  thereafter  purchased  for  value  by  the  plaintiff 
from  persons  who  had  acquired  the  same  for  value  without 
notice  of  said  suit  or  of  any  fraud  in  the  execution  and  deliv- 
ery of  the  same,  as  above  stated,  then  as  to  such  obligations 
the  plaintiff  is  entitled  to  recover.  On  the  other  hand,  if  the 
plaintiff  and  each  of  the  persons  through  whom  he  derived, 
title  had  actual  notice  of  said  Wagner  suit,  or  of  the  delivery 
of  said  obligations  by  Mety  to  escape  said  suit,  known  to  be 
about  to  be  instituted,  then  as  to  such  of  said  obligations  there 
can  be  no  recovery.  •  .  .  One  link  broken  in  the  chain 
breaks  the  chain." 
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As  there  was  no  evidence  tending  to  show  that  Hill  was  a 
party  to  the  scheme  devised  by  the  county  officers  and  the 
railway  company  for  the  delivery  of  the  bonds  to  the  latter 
before  the  injunction  suit  should  be  ripe  for  a  decree,  we  are  of 
opinion  that  the  court  did  not  err  in  its  instructions  to  the  jury. 

The  bonds  were  delivered  to  the  railway  company  at  the 
office  of  the  ba.nk  in  Warsaw,  Illinois,  of  which  Hill  was  piies- 
ident.  And  it  is,  perhaps,  true,  that  Hill  had  then  heard  of 
the  Wagner  suit,  and  knew  or  suspected  that  Kety's  purpose 
in  bringing  the  bonds  to  Warsaw  was  to  deliver  them'  to  the 
company  before  the  injunction  could  be  served  upon  him.  But 
he  had  no  connection  with  the  conspirators,  nor  did  he  or 
any  of  the  parties  represented  by  him  have,  at  that  time,  any 
interest  in  the  coupons.  It  is  said  that  the  construction  com- 
pany received  the  bonds  with  actual  notice,  upon  the  part  of 
one  of  its  chief  officers,  of  the  injunction  suit.  But  there  can 
be  no  claim  that  any  of  the  holders  of  the  coupons,  intermedi- 
ate between  the  construction  company  and  Hill,  had  any  sudh 
notice.  Be  that  as  it  may,  the  question  as  to  sUcfa  notice  was 
properly  submitted  to  the  jury. 

The  principles  of  law  by  which  this  question  must  be  deter- 
mined are  well  settled.  In  Gormnissianei's  of  Douglas  Ootmty 
Y.  BoUeSj  94  U.  S.  104,  which  involved  the  rights  of  parties 
clainiing  to  be  bona  fide  holders  of  certain  municipal  bonds, 
issued  to  a  railroad  corporation,  and  by  it  passed  to  the  con- 
tractor who  built  its  track,  the  court,  after  observing  that  the 
plaintifts  could  call  to  their  aid  the  fact  that  their  predecessors 
in  ownership  were  hoiiafide  purchasers,  said :  "  And  still-  more, 
the  contractor  for  building  the  railroad  received  the  bonds 
from  the  county  in  payment  for  his  work,  either  in  whole  or 
in  part,  after  his  work  had  been  completed.  There  is  no  pre- 
tence that  he  had  notice  of  anything  that  should  have  made 
h|m  doubt  their  validity.  Why  was  he  not  a  hona  fide  pur- 
chaser for  value  ?  The  law  is  undoubted  that  every  person 
succeeding  him  in  the  ownership  of  the  bonds  is  entitled  to 
stand  upon  his  rights."  In  Oromwell  v.  County  of  Sae^  96 
tJ:  S.  51,  59,  it  was  said  that,  with  some  exceptions  that  have 
no  relevancy  here,  '^  the  rule  has  been  too  long  settled  to  be 
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questioned  now,  that  whenever  negotiable  paper  has  passed 
into  the  hands  of  a  party  unaffected  by  previous  infirmities, 
its  character  as  an  available  security  is  established,  and  its 
holder  can  transfer  it  to  others  with  the  like  immunity.  His 
own  title  and  right  would  be  impaired,  if  any  restrictions  were 
placed  upon  his  power  of  disposition."  So,  in  Roberts  v.  Lcme^ 
64  Maine,  108,  111,  it  was  said  that  "if  any  intermediate  holder 
between  the  plaintiff  and  defendant  took  the  note  under  such 
circumstances  as  would  entitle  him  to  recover  against  the  de- 
fendant, the  plaintiff  will  have  the  same  right,  even  though  he 
may  have  purchased  when  the  note  was  overdue,  or  with  a 
knowledge  of  its  infirmity,  as  between  the  original  parties.'! 
See,  also,  JUontclair  v.  RamsdsU,  107  U.  S.  147,  159;  Porter 
V.  Pittsburg  Sted  Co.,  122  U.  8.  267,  283 ;  Mdmyer  v.  Cooper, 
35  lowa^  257,  260 ;  Kost  v.  Bender,  25  Michigan,  515  ;  Byles 
<Mi  Bills,  119,  124. 

It  is  objected  that  there  was  error  in  allowing  interest  at 
the  rate  of  seven  per  cent  upon  the  coupons  after  their  matur- 
ity. Such  allowance  was  proper  for  the  reason  that  the 
coupons  (which,  as  well  as  the  bonds,  were  silent,  as  to  the 
rate  of  interest  after  maturity )  were  made  payable  in  New 
York,  where  the  rate  as  then  established  by  law  was  seven  per 
cent.  Eev.  Stats.  N.  Y.,  771^  Part  2,  c.  4,  Title  3,  §  1;  Act  of 
June  ,20,  1879,  Laws  of  1879,  c.  638,  p.  598.  In  Bank  of 
Louisville  v.  Toung,  37  Missouri,  398,  407,  the  rule  was  recog- 
nized that  "  interest  is  to  be  paid  on  contracts  according  to  the 
law  of  the  place  where  they  are  to  be  performed ;  where  inter- 
est is  expressly  or  impliedly  to  be  paid."  Andrews  v.  Pond, 
13  Pet.  65,  73,  77,  78;  Story's  Conflict  of  Laws,  §  291.  In  re- 
spect'to  interest  on  the  amount  for  which  judgment  was  ren- 
dered, we  are  of  opinion  that  the  law  of  Missouri  governs,  and 
the  judgment  must,  bear  only  six  per  cent  interest.  1  Rev. 
Stats.  Missouri,  1879,  §§  2723,  2725. 

The  judgment  of  the  court  below  is  affirmed,  to  bear  interest 
from>^  the  date  of  its  rendition  at  the  rate  of  six  per  cent 
per  arynuTTh.  The  objection  that  some  of  the  coupons  fWr 
dvded  inihe  present  judgment  were,  in  fact^  inchided  in 
former  jvdgments  against  the  county,  is  without  founda- 
tion. 
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HILL  V.  SUMNER 

EBBOB    TO    THB    CIBOUIT    OOUET   OF  THE   UNTTBP   STATES   FOB  THE 
DISraiCT  OF  OOLOBADO. 

No.  7«8.    SabnltUd  October  81, 1880. —Decided  November  11, 1888. 

When  a  contract  respecting  property  contains  an  agreement  to  be  performed 
by  the  owner  of  it  when  he  shall  **  dispose  of  or  sell  it»"  it  is  obyions 
that  the  words  '*  dispose  of"  are  not  synonymous  with  the  word  **  sell;** 
and  their  meaning  must  be  determined  by  considering  the  remainder  of 
the  contract. 

In  this  case  an  agreement  by  the  owner  of  the  property  which  formed  the 
subject  of  the  dispute  that  he  would  not  dispose  of  or  sell  it,  was  held 
to  have  been  violated  by  a  lease  of  it  for  a  term  of  two  years. 

In  coNTBAcrr.  Verdict  for  the  plaintiif,  and  judgment  on  the 
verdict.  The  defendant  sued  out  this  writ  of  error.  The  case 
is  stated,  in  the  opinion. 

Mr.  Thomas  M.  PaUerson  and  Mr.  Charles  S.  Thomas^  for 
plaintiff  in  error,  cited  :  Atwood  v.  Clarky  2  Greenl.  249;  HiU 
V.  Hobwrt^  16  Maine,  164 ;  Sheffield  v.  Lord  Orrery^  3  Atk.  282 ; 
Phdps  V.  Ilarrisy  101  U.  S.  370 ;  United  States  v.  Qratiot,  14 
Pet.  626 ;  Dubtigtie  v.  Millery  11  Iowa,  583 ;  MiddUton  Savings 
Bank  y.  Dubuque^  15  Iowa,  394;  Lwmgston  v.  Stickles^  7  Hill, 
263 ;  Jackson  v.  SUvemaily  15  Johns.  278 ;  Jackson  v.  Sarrt- 
sanj  17  Johns.  66 ;  Edwards  v.  Fa/rmertf  Insurance  Co.^  21 
Wend.  466 ;  Elston  v.  SohiUing,  42  N.  Y.  79 ;  Crusoe  v.  Bagley, 
8  Wilson,  234;  8.  C  2  Wm.  Bl.  766;  Doe  v.  Hogg,  4  DowL 
&  Ryl.  226 ;  Hargrave  y.  King,  5  Iredell  (Eq.)  430 ;  Church  v. 
JBroum,  15  Ves.  258 ;  Rogers  y.  Goodwin,  2  Mass.  476 ;  Beard 
V.  KnoXy  6  California,  252;  S.  C.  63  Am.  Dec.  125;  Nichols 
V.  Eaton,  91  U.  S.  716 ;  HiU  v.  Tufts,  18  Pick.  465  ;  PvUman 
Ca/r  Co.  V.  Missouri  PacyfiG  Railway,  3  McCrary,  645. 

Mr.  L.  C  Rockwell,  for  defendant  in  error,  cited :  Sears  v. 
Wright,  24  Ma-ine,  278  ;  DeWolfe  v.  French,  51  Maine,  420; 
Crocker  y.  Holmes,  65  Maine,  195 ;  Uhsdett  y.  Cunningham, 
22  Missouri,  124;  Capron  v.  Capron,  44  Vermont,  410  ;  Niles 
Works  V.  Hershey,  36  Iowa,  340;  Brannin  y.  Henderson,  12 
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B.  Mon.  61 ;  Haggm  v.  WiUiamaony  5  T.  B.  Mon.  9 ;  Nimes  v. 
Da^Uea,  19  Wall.  660 ;  Stirling  v.  MaiUamd,  5  B.  &  S.  8^. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado.  The  action  was  originally 
brought  by  Mary  J.  Sumner,  the  present  defendant  in  error, 
against  David  K.  Hill,  plaintiff  in  error,  in  the  District  Court 
of  Arapahoe  County,  in  the  State  of  Colorado,  and  was  after* 
wards  removed  by  Hill,  on  the  ground  of  diverse  dtizenshipy 
into  the  Circuit  Court  of  the  United  States. 

It  appears  from  the  record  that  on  and  prior  to  the  12th  day 
of  February,  1880,  the  defendant  Hill  and  Edward  R.  Sumner, 
and  his  son,  Edward  H.  Sumner,  were  the  owners  of  a  mine, 
called  the  Buckeye  Lode,  situated  on  Fryer  Hill,  in  the  Calir 
fornia  mining  district,  in  the  county  of  Lake  and  State  of 
Colorado ;  that  the  said  Edward  R  Sumner  was  the  owner  of 
one^ighth  and  his  son,  Edward  H.  Sumner,  the  owner  of  an- 
other one-eighth,  undivided,  of  this  mine,  of  which  Hill  was 
the  owner  of  the  remainder.  It  also  appears  that  Hill  was  a 
man  of  considerable  means,  which  was  not  the  case  with  the 
others;  that  some  work  had  been  done  upon  the  mine,  and 
money  expended  upon  it,  which  had  been  advanced  mainly  by 
Hill ;  that  in  this  condition  of  affairs  Edward  R  Sumner  sold 
his  one^ighth  in  the  mine  to  Hill,  and  took  from  Hill  a  written 
obligation  to  pay  him  ten  thousand  dollars  for  it,  in  the  manner 
prescribed  by  an  instrument  in  writing,  of  which  the  following 
is  a  copy : 

"  This  is  to  certify  that  Edward  E.  Sumner,  of  Leadville,  State 
of  Colorado,  has  this  day  sold  to  me  one  undivided  one-eighth 
part  of  the  Buckeye  Lode,  vein,  mine,  or  deposit,  situated  on 
Fryer  Hill,  in  the  California  mining  district,  in  the  county  of 
LiUie,  in  the  State  of  Colorado,  for  the  sum  of  ten  thousand 
dollars,  to  be  paid  as  follows,  to  wit,  ($1308.43,)  one  thousand 
three  hundred  eight  [^]  dollars  cash  in  hand,  the  receipt  of 
which  is  hereby  acknowledged. 

"  Second.  To  pay  aU  expenses  for  and  on  behalf  of  Edward 
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R.  Sumner  upon  one  undivided  one-eighth  part  of  said  mine 
owned  by  Edward  H.  Sumner  which  have  accrued  since  the  first 
day  of  February,  a.d.  1880,  and  which  may  hereafter  accrue 
for  sinking  the  shaft  upon  said  mine,  for  all  machinery  pur- 
chased in  sinking  the  shaft  and  in  operating  the  same  until  pay 
mineral  shall  have  been  reached. 

"  Third.  To  pay  on  behalf  of  said  Edward  R.  Sunmer,  for 
the  benefit  of  Edward  H.  Sumner,  owner  of  said  one-eighth 
interest  of  the  whole  of  said  mine,  one-eighth  part  of  all  the 
expenses  for  litigation  regarding  the  title  and  the  possession 
thereof,  or  for  trespasses  which  may  be  committed  upon  said 
property  from  and  after  the  date  above  written. 

^^  Fourth.  And  to  pay  on  behalf  of  the  said  Edward  R. 
Sumner  one-eighth  part  of  all  other  assessments,  taxes  and 
expenses  (meaning  upon  the  one-eighth  interest  owned  by 
Edward  H.  Sumner,  being  independent  of  the  one-eighth  con- 
veyed to  me  this  day  by  said  Edward  R  Sumner)  of  every  name 
and  nature  which  may  justly  accrue  against  said  property,  which 
sum  or  sums  of  money,  as  well  as  all  other  sums  of  money 
which  may  be  advanced  and  paid  out  by  me  in  pursuance  of 
this  agreement,  shall  be  applied  by  indorsement  upon  this  con- 
tract by  the  said  Edward  R.  Sumner  or  his  assigns  in  payment 
of  the  aforesaid  sum  of  ten  thousand  dollars,  as  far  as  the  same 
shall  go  to  the  payment  thereof. 

''Fifth.  And  after  deducting  all  the  aforesaid  sums  of 
money  above  mentioned  I  hereby  agree  to  pay  to  the  said 
Edward  R  Sumner  or  his  order  the  residue  of  the  said  ten 
thousand  dollars  out  of  the  first  production  of  my  interest  in 
said  mine,  so  soon  as  the  same  shall  be  realized  therefrom  ;  and 
if  at  any  time  I  shall  dispose  of  or  sell  one-eighth  part  of  said 
mining  property,  then  and  in  that  case  the  residue  of  said  ten 
thousand  dollars  shall  become  immediately  due  and  payable  to 
the  said  Edward  R.  Sumner  or  his  order.  In  no  case  am  I  to 
pay  out  more  than  ten  thousand  dollars  on  behalf  of  said 
Edward  R  Sumner  on  the  one-eighth  interest  of  Edward  H. 
Sunmer,  including  the  $1308.43  mentioned  as  paid  above. 

"  Witness  my  hand  and  seal  this  twelfth  day  of  February, 
A.D.  1880,  at  Chicago,  Illinois. 

"(Signed)  David  K.  Hill.     [Seal.]" 
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It  seems  from  this  paper  pretty  clear  that  Edward  R.  Sum- 
ner, in  conveying  his  one-eighth,  was  anxious  to  secure  the 
other  one-eighth,  held  by  his  son  Edward  H.  Sumner,  from 
being  lost  by  reason  of  his  inability  to  pay  such  assessments 
as  might  be  made  on  it  in  the  progress  of  developing  the  mine 
and  bringing  it  into  profitable  operation.  It  appears  from  the 
record  that  Hill  continued  work  upon  the  mine  and  received 
credit  upon  this  written  contract  until  October  10,  1883,  and 
about  that  time  he  ceased  to  work  upon  it  or  to  make  any  fur- 
ther effort  to  develop  it.  On  July  29,  1885,  Hill  made  a  lease 
of  the  mine  to  George  A.  Jenks,  who  had  been  agent  of  Hill  in 
the  previous  efforts  to  develop  it.  The  following  is  a  copy  of 
this  lease : 

"  This  agreement  of  lease,  made  this  29th  day  of  July,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  eighty-five, 
between  David  K.  Hill,  of  the  city  of  Chicago,  county  of  Cook, 
and  State  6t  Illinois,  and  Robert  Esser,  of  the  city  of  Leadville, 
county  of  Lake,  and  State  of  Colorado,  lessors,  and  George  A. 
Jenks,  of  the  city  of  Leadville,  county  of  Lake,  and  State  of 
Colorado,  lessee,  witnesseth : 

"  That  the  said  lessors,  for  and  in  consideration  of  the  royal- 
ties, covenants  and  agreements  hereinafter  reserved  and  by 
the  said  lessee  to  be  paid,  kept  and  performed,  have  granted 
demised  and  let,  and  by  these  presents  do  grant,  demise  and 
let  unto  the  said  lessee  all  the  following  described  mine  and 
mining  property  situate  in  California  mining  district,  county  of 
Lake,  and  State  of  Colorado,  to  wit : 

"All  their  interest  in  the  'Buckeye'  LodiB  mining  claim, 
situate  on  the  north  slope  of  Fryer  Hill,  in  said  mining  district, 
county,  and  State,  together  with  the  appurtenances : 

"  To  have  and  to  hold  unto  the  said  lessee  for  the  term  of 
two  years  from  date  hereof,  expiring  at  noon  on  the  29th  day 
of  July,  A.  D.  1887,  unless  sooner  forfeited  or  determined, 
through  the  violation  of  any  covenant  hereinafter  against  the 
said  tenant  reserved. 

"  And  in  consideration  of  such  demise  the  said  lessee  does 
covenant  and  agree  with  the  said  lessors  as  follows,  to  wit : 

"  To  enter  upon  said  mine  or  premises,  and  work  the  same 
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mine  fashion,  in  manner  necessary  to  good  and  eoonomical 
mining,  so  as  to  take  out  the  greatest  amount  of  ore  possible, 
with  due  regard  to  the  development  and  preservation  of  the 
same  as  a  -workable  mine,  and  to  the  special  covenants  herein- 
after reserved. 

"To  well  and  sufficiently  timber  said  mine  at  all  points, 
where  proper  in  accordance  with  good  mining,  and  to  repair 
all  old  timbering  wherever  it  may  become  necessary. 

"  To  keep  at  all  times  the  drifts,  shafts,  tunnels  and  other 
workings  thoroughly  drained  and  clear  of  loose  rock  and  rub- 
bish, unless  prevented  by  extraordinary  mining  casualty. 

"  To  deliver  to  said  lessors  as  royalty  ten  per  cent  of  the  net 
smelter  returns  of  all  ore  extracted  from  said  premises,  running 
to  and  including  twenty  dollars  ($20)  per  ton,  and  on  all  ores 
running  over  twenty  dollars  ($20)  per  ton,  twenty-five  per  cent 
of  the  net  smelter  returns. 

"  To  deliver  to  the  said  lessors  the  said  premises,  with  the  ap- 
purtenances and  all  improvements,  in  good  order  and  condition, 
with  all  drifts,  shafts,  tunnels  and  other  passages  thoroughly 
clear  of  loose  rock  and  rubbish,  and  drained,  and  the  mine 
ready  for  immediate  continued  work,  (accidents  not  arising 
from  negligence  alone  excluded,)  without  demand  or  further 
notice,  on  said  29th  day  of  July,  a.d.  1887,  at  noon,  or  at 
any  time  previous,  upon  demand  for  forfeiture. 

"  And,  finally,  that  upon  the  violation  of  any  covenant  or 
covenants  hereinbefore  reserved,  the  term  of  this  lease  shall,  at 
the  option  of  the  lesso;^,  expire,  and  the  same,  with  said  prem- 
ises^ with  the  appurtenances,  shall  become  forfeited  to  said 
lessors,  and  said  lessors,  or  their  agent,  may,  thereupon,  after 
demand  of  possession  in  writing,  enter  upon  said  premises  and 
dispossess  all  persons  occupying  the  same,  with  or  without 
process  of  law,  or,  at  the  option  of  said  lessors,  the  said  tenant 
and  all  persons  fouT\d  in  occupation  may  be  proceeded  against 
as  guilty  of  unlawful  detainer. 

"And  the  said  lessors  expressly  reserve  to  themselves  the 
property  and  right  of  property  in  all  minerals  to  be  extracted 
from  said  premises  during  the  term  of  this  lease. 

"  Each  and  every  clause  and  covenant  of  this  agreement  of 
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lease  shall  extend  to  the  heirs,  executors,  administrators  and 

lawful  assigns  of  all  parties  hereto. 

^  In  witness  whereof  the  said  parties  have  hereunto  set  their 

hands  and  seals. 

"RoBBRT  EssBR.  [Seal.] 

"David  K.  Hill.   •     [Seal.] 
"Gboege  a.  Jenks.     [Seal.]" 

The  obligation  of  Hill  was  assigned  by  Edward  R  Sumner 
to  Mary  J.  Sumner,  the  present  plaintiff  in  error  who  brought 
this  action.  Two  issues  were  raised  by  the  pleadings  in  the 
case.  The  first  of  these  was  that  there  was  a  failure  on  the 
part  of  Hill  to  prosecute  with  due  diligence  his  obligation  to 
develop  the  mine,  whereby  the  sum  of  ten  thousand  dollars 
less  the  sums  credited  on  the  contract  became  due.  The  second 
was,  that  by  making  the  lease,  the  complainant  had,  within 
the  meaning  of  the  fifth  clause  of  the  contract,  disposed  of  the 
mining  property  so  as  to  become  immediately  liable  for  the 
residue  of  said  ten  thousand  dollars.  The  court  by  instructing 
the  jury  that  the  execution  of  this  lease  by  Hill  caused  the  re- 
mainder of  the  ten  thousand  dollars  to  become  due  and  pay- 
able, rendered  it  unnecessary  for  the  jury  to  consider  the  first 
proposition,  and  if  the  court  was  right  in  that  instruction,  the 
verdict  of  the  jury  in  favor  of  the  plaintiff  necessarily  followed. 
We  shall  therefore  consider  the  soundness  of  this  instruction; 

The  definition  of  the  words  "  dispose  of  "  or  '^  sell,''  in  this 
article,  must  be  considered  with  reference  to  the  remainder  of 
the  contract,  to  ascertain  its  meaning.  Obviously  the  word 
'^dispose"  must  have  some  meaning  in  the  contract,  and  is 
not  synonjrmons  with  the  word  ^^  sell."  It  would  be  useless, 
if  such  were  its  construction.  It  must  mean  something  more 
or  something  less  than  the  word  "sell."  In  the  circumstances 
of  this  case,  it  would  seem  to  mean  something  mora  The  ref- 
erences of  counsel  in  their  briefs  to  decided  cases  attempting 
to  define  i;hat  word  are  of  course  of  very  little  avail,  as  in 
each  instance  it  must  be  taken  in  connection  with  the  circum- 
stances ia  which  it  is  used.  In  the  language  of  this  court  in 
the  case  of  Phdpa  v.  Harrisy  101  U.  S.  870,  380,  ^Hhe  expres- 
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sion  *'  to  dispose  of '  is  very  broad,  and  signifies  more  than  '  to 
sell.'    Selling  is  but  one  mode  of  disposing  of  property." 

Looking,  then,  to  the  purposes  which  Edward  B.  Sumner 
had  in  view  in  the  use  of  this  clause,  by  which  the  sale  or  dis- 
posal of  one-eighth  of  the  property  rendered  the  ten  thousand 
dollars  due,  less  the  credits  that  should  have  been  entered  upon 
it  at  that  time,  it  is  obvious  that  it  was  expected  that  Hill 
would  continue  to  make  efforts  to  develop  the  mine  and  put  it 
in  profitable  working  condition,  until  all  parties  were  ready  to 
abandon  it  as  a  useless  e:xperiment,  or  until  the  ten  thousand 
dollars  which  Hill  had  agreed  to  pay  Edward  R.  Sumner  had 
been  exhausted  by  payments  of  contribution  on  account  of  the 
one-eighth  interest  remaining  in  Edward  H.  Sumner.  Any 
contract  made  by  Hill,  which  would  put  it  out  of  his  power  to 
perform  this  obligation,  was  the  thing  to  be  guarded  against, 
and  the  only  guard  which  the  contract  provided  was  that  he 
should  not  make  such  disposal  of  even  one-eighth  of  the  prop- 
erty. If  he  chose  to  dispose  of  one-ei^th  or  of  the  whole  of 
it  by  seUing  it  outright,  or  by  leasing  it  for  two  or  five  or  ten 
years,  he  had  the  right  to  do  it.  In  such  event,  however,  he 
became  liable  to  Sumner  for  so  much  of  the  ten  thousand 
dollars  as  had  not  been  exhausted  by  paying  the  contributions 
properly  assessable  against  the  one-eighth  of  Edward  H.  Sumner. 
This  option  he  exercised  by  making  the  lease  to  Jenks;  If  the 
results  of  that  lease  have  been  as  profitable  as  Hill  might 
have  supposed  it  would  be,  he  could  well  afford  to  pay  the 
remainder  o'f  the  ten  thousand  dollars.  If  they  have  not,  it 
was  a  losing  venture,  which  he  voluntarily  entered  upon. 

We  are  of  the  opinion  that  in  doing  this,  he  disposed  of  the 
property  within  the  meaning  of  the  clause  unller  considerar 
tion,  and  instantly  became  liable  for  that  part  of  the  ten  thou- 
sand dollars  which  he  had  not  paid  by  advances  on  account  of 
the  interest  of  Edward  H.  Sumner.  As  this  view  of  the  case 
was  in  accordance  with  instructions  of  the  presiding  judge,  and 
is  conclusive  of  it,  the  judgment  of  the  Circuit  Oourt  is 
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SMITH  V.  BOLLES- 

BBBOR    TO    THE  OIBOOIT  COURT  OF    THE    UNITED   STATES   FOB  THE 
NORTHERN  DISTRICT  OF  OHIO. 

No.  4T.    Argned  Ootobw  81, 18»:  —  Deelded  Novtmber  11, 1880. 

In  an  action  in  the  natnre  of  an  action  on  the  case  to  recoveir  from  the 
defendant  damages  which  the  plaintiff  has  suffered  by  reason  of  the  pur-^ 
chase  of  stock  in  a  corporation  which  he  was  induced  to  purchase  on  the 
faith  of  false  and  fraudulent  representations  made  to  him  by  the  defend* 
ant,  the  measure  of  damages  is  the  loss  which  the  plaintiff  sustolned  by 

.  reason  of  those  representations-^  such  as  the  money  which  he  paid  out 
and  interest,  and  all  outlays  legitimately  attributable  to  the  defendant's 
fraudulent  conduct;  but  it  does  not  include  the  expected  fruits  of  an 
nnreilized  speculation. 

In  applying  the  generai  rule  that  **the  damage  to  be  recovered  must  always 
be  the  natural  and  proximate  consequence  of  the  act  complained  of' 
those  results  are  to  be  considered  proximate  which  the  wrong-doer, 
from  his  position,  must  have  contemplated  as  the  probable  consequence 
of  his  fraud  or  breach  of  contract 

The  court  in  its  opinion,  stated  the  case  as  follovrs:  . 

Richard  J.  Belles  filed  his  petition  against  Lewis  W.  Smith 
<m  the  twenty-first  day  of  February,  1884,  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Ohio,  to  re- 
cover damages  for  alleged  fraudulent  representations  in  the 
sale  of  shares  of  mining  stock,  in  place  of  which  an  amended 
petition  was  substituted -on  the  second  day  of  March,  1886, 
by  leaTe  of  court.  The  amended  petition  set  up  five  causes 
of  action :  First.  That  in  the  fall  of  1879  defendant  and  one 
Joseph  W.  Haskins  entered  into  a  fraudulent  combination  to 
form  an  incorporated  mining  company  based  upon  alleged 
mining  property  in  the  Territory  of  Arizona,  and  for  the  al- 
leged purpose  of  mining  silver  ore  therefrom  and  milling  the 
same  for  market ;  that  the  title  to  the  property  was  claimed 
to  be  in  Haskins ;  that  Haskins  and  others  organized  said  cor- 
poration under  the  laws  of  New  York,  by  the  name  of  "  The 
Irene  MiU  and  Mining  Company,"  with  a  capital  of  two  mil- 
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lions  of  dollars,  divided  into  one  hundred  thousand  shares  of 
twenty  dollars  each;  that  Uaskins  took  the  whole  of  the 
stock  and  paid  for  the  same  by  transferring  to  the  company 
the  alleged  mining  property,  and  apparently  for  the  sum  of 
two  millions  of  dollars ;  that  Haskins  and  defendant  then  rep- 
resented that  sixty  thousand  shares  of  said  stock  were  issued  to 
or  paid  for  by  Uaskins,  and  were  deposited  with  the  treasurer  of 
the  company,  to  be  sold  to  subscribers  and  purcha^rs,  and  the 
proceeds  to  be  applied  to  the  construction  of  a  stamp  mill  to 
be  connected  with  the  supposed  mining  property,  and  for  the 
purpose  of  further  sinking  the  shaft  and  tunnel  then  in  prog- 
ress ;  that  the  defendant  had  in  connection  with  Haskins  some 
interest  in  the  stock,  the  extent  of  which  was  then  and  is  still 
unknown  to  plaintiff ;  that  plaintiff  was  wholly  ignorant  of 
the  value  of  the  stock  and  of  the  mining  property  on  which  it 
was  supposed  to  be  based,  never  having  dealt  in  such  stock  or 
property;  that  in  the  month  of  February,  1880,  the  defend- 
ant applied  to  him  to  buy  and  subscribe'  for  some  of  the  stock, 
stating  that  he  was  interested  in  it,  and  that  before  acquiring 
an  interest  he  had  learned  from  Haskins  the  enormous  value 
of  the  property,  and  to  satisfy  himself  had  gone  to  Arizona 
and  thoroughly  examined  it;  that  he  then  represented  to 
plaintiff  a  variety  of  facts  as  existing  in  respect  to  the  mine, 
making  it  of  great  value,  which  representations  are  set  forth 
in  detail ;  and  that  having  known  the  defendant  for  several 
years,  and  beUeving  him  to  be  a  truthful  and  honest  man,  and 
without  knoMedge  or  suspicion  that  said  representations  were 
untrue,  but  believing  and  relying  on  the  same,  the  plaintiff 
had,  at  the  request  of  the  defendant,  in  the  month  of  Feb- 
ruary, 1880,  a^*eed  to  buy  of  the  defendant  four  thousand 
shares  of  the  stock,  at  $1.50  per  share,  which  contract  was 
completed  in  the  month  of  March,  1880,  by  t|ie  payment  in 
full  of  the  purchase  price,  to  wit,  six  thousand  doUars,  to  one 
H,  J.  Davis,  who  claimed  to  act  as  treasurer  of  the  company^ 
and  from  whom  plaintiff  received  certificates  for  the  stodc 
Plaintiff  then  alleged  that  said  representations  were  each  and 
all  false  and  fraudulent,  specifically  denying  the  truth  of  each 
of  them,  and  averring  that  '^said  stock  and  mining  property 


Digiti 


zed  by  Google 


SMITH  u  BOLLES.  127 

Statement  of  tbe  Case. 

was  then,  and  still  is,  wholly  worthless ;  and  that  had  the 
same  been  as  represented  by  defendant  it  would  have  been 
worth  at  least  ten  dollars  per  share,  and  so  plaintiff  says  that 
by  reason  of  the  premises  he  has  sustained  damages  to  the 
amount  of  forty  thousand  dollars."  Secx>nd.  That  defendant 
made  similar  false  and  fraudulent  representations  to  John  H. 
BoUes,  by  whioh  the  latter  was  induced  to  purchase  two 
thousand  shares  of  the  stock,  at  the  price  of  $1.50  per  share, 
and,  was,  by  reason  of  the  premises  damaged  to  the  extent  of 
six  thousand  dollars ;  and  that  John  H.  Bolles  had  transferred 
his  claim  to  the  plaintiff,  who  was  entitled  to  recover  of  de- 
fendant said  sum.  Third.  That  defendant  made  similar  false 
aiid  fraudulent  representations  to  L.  W.  Marsteller,  who  was 
thereby  induced  to  purchase  eight  hundred  shares  of  said 
stock,  at  the  price  of  two  dollars  per  share,  and  was  damaged 
by  reason  of  the  premises  to  the  extent  of  two  thousand  dol- 
lars, and  had  transferred  his  claim  to  the  plaintiff,  who  was 
therefore  entitled  to  recover  said  sum  of  the  defendant. 
Fourth.  That  the  defendant  had  made  similar  false  and 
fraudulent  representations  to  Mrs.  Mary  Manchester,  and  in- 
duced her,  in  reliance  thereon,  to  purchase  two  hundred  and 
twenty-five  shares  of  the  stock,  at  a  cost  (according  to  the 
original  petition)  of  four  hundred  and  fifty  dollars,  and  she 
had  incurred  damages  thereby  to  the  extent  of  fifteen  hun- 
dred dollars ;  that  this  claim  had  been  assigned  to  the  plain- 
tiff, who  was  entitled  to  recover  said  sum  of  the  defendant* 
Fifth.  That  defendant  made  similar  false  and  fraudulent  rep- 
resentations to  one  John  Van  Gassbeck,  who  was  induced 
thereby  to  purchase  twenty-five  hundred  shares  of  the  stock, 
at  two  dollars  per  share,  making  five  thousand  dollars,  which 
he  had  paid  to  defendant,  and  he  was  by  reason  of  the  prem- 
ises damaged  to  the  extent  of  ten  thousand  dollars;  and  that 
Yan  Oassbeck  had  transferred  this  claim  to  the  plaintiff, 
whereby  the  latter  was  entitled  to  recover  said  sum'  of  the 
defendant. 

Plaintiff  further  averred  that  the  aggregate  of  said  damages 
amounted  to  sixty  thousand  five  hundred  dollars,  for  which 
he  prayed  judgment. 
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Defendant  answered  plaintiff's  petition,  admitting  the  in- 
corporation and  organization  of  the  "  Irene  Mill  and  Mining 
Company,"  but  denying  all  and  singular  the  remaining  allega- 
tions of  the  petition,  and  further  set  up  affirmatively  the 
statute  of  limitations. 

The  second  and  fourth  causes  of  action  as  set  forth  in  the 
original  petition,  founded  on  the  claims  of  John  H.  Bolles  and 
Mary  Manchester,  nought  merely  a  rescission  of  the  contracts 
and  to  recover  back  all  the  money  they  had  respectively  paid 
.  for  shares  of  stock,  but  by  the  amended  petition  their  causes 
of  action  were  changed  to  counts  for  the  recovery  of  damages 
resulting  to  said  John  H.  and  Mary  from  the  alleged  false  and 
fraudulent  representations. 

The  cause  was  tried  by  a  jury  and  resulted  in  a  verdict  for 
the  plaintiff,  assessing  his  damages  at  the  sum  of  eight  thou- 
sand one  hundred  and  forty  dollars,  upon  which,  after  a  motion 
for  a  new  trial  had  been  made  by  the  defendant,  and  overruled, 
judgment  was  rendered,  and  the  cause  was  then  brought  here 
on  writ  of  error. 

Mr.  W.  W.  Baynton,  (with  whom  was  Mr.  J.  C.  Haley  and 
Mr.  Edward  II.  Fitch  on  the  brief,)  for  plaintiff  in  error,  cited : 
Clajlin  V.  CommonweaUh  Ins.  Co.^  110  U.  S.  81;  Myers  v. 
Malcolm,  6  Hill,  292 ;  8.  C.  41  Am.  Dec.  744 ;  Moody  v.  Osgood^ 
50  Barb.  628;  Lincoln  v.  Claflin,  7  Wall.  132;  CasOe  v.  Bulr 
lard,  23  How.  172;  Butler  v.  Watkins,  13  Wall.  456;  Walker 
V.  Stetson,  14  Ohio  St.  89;  8.  C.  84  Am.  Dec.  362;  BvUard 
V.  Boston  db  Maine  Railroad,  64  New  Hampshire,  27 ;  Brovm 
V.  8wineford,  44  Wisconsin,  282 ;  Cleveland  Paper  Co.  v.  Banks^ 
15  Nebraska,  20 ;  Grosse  v.  State,  11  Texas  App.  377 ;  Conn  v. 
State,  11  Texas  App.  390;  Willis  v.  McNeiU,  57  Texas,  465; 
Thompson  v.  SUxte,  43  Texas,  268 ;  Union  Central  Life  Ins.  Co. 
V.  Cheever,  86  Ohio  St.  201 ;  State  v.  Noland,  85  North  Caro- 
lina, 576 ;  BuiUfr  v.  Slam,  50  Penn.  St.  456 ;  People  v.  MitcheU^ 
62  California,  411 ;  Tucker  v.  H&rmiker,  41  New  Hampshire, 
317 ;  Rolfe  v.  Rumford,  66  Maine,  564 ;  Winter  v.  Sass,  19 
Kansas,  556 ;  State  v.  Lee,  66  Missouri,  165;  StaU  v.  King,  64 
Missouri,  591 ;  Wolffe  v.  Minnie,  74  Alabama,  386 ;  Besette  v. 
State,  101  Indiana,  85 ;  People  v.  Dane,  59  Michigan,  550. 
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Mr.  E,  J.  lAtep^  tot  defendant  in  error,  cited :  IluHbofrd  v. 
Briggs^  31  N.  Y.  518;  Crater  v.  Binninger^  33  New  Jersey 
Law  (4  Vroora),  673 ;  S.  C.  97  Am.  Dec.  737 ;  Hatcher  v.  State, 
18  Georgia,  460 ;  Log<m  v.  Mowroe^  20  Maine,  257. 

Mr.  Ohibf  Jitsttob  Fullkb  delivered  the  opinion  of  the 
court. 

The  bill  of  exceptions  states  that  the  conrt  charged  the  jurj' 
"  as  to  the  law  by  which  the  jury  were  to  be  governed  in  the 
assessment  of  damages  under  the  issues  made  in  the  case," 
that  "  the  measure  of  recovery  is  generally  the  difference  be- 
tween the  contract  price  and  the  reasonable  market  value,  if 
the  property  had  been  as  represented  to  be,  or  in  case  the 
property  or  stock  is  entirely  worthless,  then  its  value  is  what 
it  would  have  been  worth  if  it  had  been  as  represented  by 
the  defendant,  and  as  may  be  shown  in  the  evidence  before 
you." 

In  this  there  was  error.  The  measure  of  damages  was  not  the 
difference  between  the  contract  price  and  the  reafionable  maK 
ket  value  if  the  property  had  been  as  represented  to  be,  even  if 
the  stock  had  been  worth  the  price  paid  for  it;  nor  if  the  stock 
were  worthless,  could  the  plaintiff  have  recovered  the  value  it 
would  have  had  if  the  property  had  been  equal  to  the  repre- 
sentations. What  the  plaintiff  might  have  gained  is  not  the 
question,  but  what  he  had  lost  by  being  deceived  into  the 
purchase.  The  suit  was  not  brought  for  breach  of  contract. 
The  gist  of  the  action  was  that  the  plaintiff  was  fraudulently 
induced  by  the  defendant  to  purchase  stock  upon  the  faith  of 
certain  false  and  fraudulent  representations,  and  so  as  to  the 
other  persons  on  whose  claims  the  plaintiff  sought  to  recover. 
If  the  jury  believed  from  the  evidence  that  the  defendant  was 
guilty  of  the  fraudulent  and  false  representations  alleged,  and 
that  the  purchase  of  stock  had  been  made  in  reliance  thereon, 
then  the  defendant  was  liable  to  respond  in  such  damages  as 
naturally  and  proximately  resulted  from  the  fraud.  He  was 
bound  to  make  good  the  loss  sustained,  such  as  the  moneys 
the  plaintiff  had  paid  out  and  interest,  and  any  other  outlay 
VOL.  cxxxn—o 
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legitimately  attributable  to  defendant's  fraudulent  conduct; 
but  this  liability  did  not  include  the  expected  fruits  of  an  un- 
realized speculation.  The  reasonable  market  value,  if  the 
property  had  been  as  represented,  afforded,  therefore,  no 
proper  element  of  recovery. 

Nor  had  the  contract  price  the  bearing  given  to  it  by  the 
court.  What  the  plaintiff  paid  for  the  stock  was  properly  put 
in  evidence,  not  as  the  basis  of  the  application  of  the  rule  in 
relation  to  the  difference  between  the  contract  price  and  the 
market  or  actual  value,  but  as  establishing  the  loss  he  had 
sustained  in  that  particular.  If  the  stock  had  a  value  in  fact, 
that  would  necessarily  be  applied  in  reduction  of  the  damages. 
"  The  damage  to  be  recovered  must  always  be  the  natural 
and  proximoite  oorisequence  of  the  act  complained  of,"  says  Mr. 
Greenleaf,  Vol,  2,  §  256 ;  and  "  the  test  is,"  adds  Chief  Justice 
Beasley  in  Crater  v.  Binninger^  33  N.  J.  Law  (4  Vroom)  613, 
518,  "  that  those  results  are  proximate  which  the  wrong-doer 
from  his  position  must  have  contemplated  as  the  probable 
consequence  of  his  fraud  or  breach  of  contract."  In  that 
case,  the  plaintiff  had  been  induced  by  the  deceit  of  the  de- 
fendant to  enter  into  an  oil  speculation,  and  the  defendant 
was  held  responsible  for  the  moneys  put  into  the  scheme 
by  the  plaintiff  in  the  ordinary  course  of  the  business,  which 
moneys  were  lost,  less  the  value  of  the  interest  which  the 
plaintiff  retained  in  the  pipperty  held  by  those  associated  in 
the  speculation.  And  see  Home  v.  Walton^  117  Illinois,  130  ; 
Same  v.  Samie^  117  Illinois,  141 ;  SlingerUmd  v.  Bennett^  66 
N.  Y.  611 ;  Schwahacker  v.  Riddle,  84  Illinois,  hllyFUzdmr 
rrwne  v.  Ghipma/rt^  37  Mich.  139. 

We  regard  the  instructions  of  the  court  Upon  this  subject 
as  so  erroneous  and  misleading  as  to  require  a  reversal  of  the 
judgment.  The  five  causes  of  action  covered  the  purchase  of 
nine  thousand  five  hundred  and  twenty-five  shares  of  stock, 
for  which  $16,050  in  the  aggregate  had  been  paid.  The  plain- 
tiff did  not  withdraw  either  of  his  five  counts,  or  request  the 
court  to  direct  the  jury  to  distinguish  between  them.  The 
verdict  was  a  general  one  for  $8140,  and,  while  it  may  be 
quite  probable  that  the  jury  did  in  fact,  as  counsel  for  defend- 
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ant  in  error  contends,  award  to  the  plaintiflF,  under  his  flrslj 
cause  of  action,  the  sum  he  had  paid  for  the  shares  he  had  pur- 
chased himself  and  interest,  we  cannot  hold  this  as  matter  of 
law  to  have  been  so;  nor  can  we  determine  what  influence 
the  erroneous  advice  of  the  learned  judge  may  have  had  upon 
the  deliberations  of  the  jury. 

Other  errors  are  assigned,  which  we  think  it  would  subserve 
no  useful  purpose  to  review.  They  involve  rulings,  the  ex- 
ceptions to  which  were  not  so  clearly  saved  as  might  have 
been  wished,  had  the  disposal  of  this  case  turned  upon  them, 
and  which  will  not  probably,  in  the  care  used  upon  another 
trial,  be  repeated  precisely  as  now  presented. 

For  the  error  indicated, 

The  judgment  is  reversed  and  the  cause  renumded  with  a 
direction  to  grant  a  new  trial. 


CROSS  V,  NORTH  CAROLINA. 

ERROR  TO  THE  SUPRBMB  COURT  OF  THE  STATE  OF  NORTH 
CAROLINA. 

No.  1064.  Argued  October  22, 1889. — Daulded  NoTombor  11, 1889. 

A  State  Is  not  deprived  of  jniiadictlon  over  a  person  who  criminally  forges 
a  bin  of  exchange  or  promissory  note  with  Intent  to  defraud,  in  violation 
of  ita  statutes,  or  of  its  power  to  punish  the  offender  committing  such 
olfence,  by  the  fact  that  he  follows  this  crime  up  by  committing  against 
the  United  States  the  further  crime  of  making  false  entries  concerning 
such  bill  or  note  on  the  books  of  a  national  bank,  with  intent  to  deceive 
the  agent  of  the  United  States  designated  to  examine  the  aifiiirs  of  the 
bank,  and  in  violation  of  the  statute  of  the  United  States  In  that  behalf. 

The  false  making  or  forging  of  a  promissory  note  in  a  State,  purporting 
to  be  executed  by  an  individual,  and  made  payable  at  a  national  bank, 
is  not  a  fraud  upon  the  United  States,  or  an  offence  described  in  Rev. 
Stat,  f  5418. 

The  same  act  or  series  of  acts  may  constitute  an  offence  equally  against  the 
United  States  and  against  a  State,  and  subject  the  guilty  party  to  punish- 
ment under  the  laws  of  each  government. 

If,  In  a  trial  in  a  state  court  of  a  person  accused  of  crime,  the  jury  is 
brought  into  court;  and,  on  being  polled  it  is  disclosed  that  they  were 
agreed  upon  a  verdict  of  guilty  under  two  counts  m  the  indictment,  but 
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could  not  agree  as  to  th«  other  counts ;  and,  in  the  presence  of  the  juiy, 
the  prosecuting  attorney  proposes  to  enter  a  nolle  prosequi  as  to  those 
counts;  and,  the  jury  having  retired,  the  court  permits  this  to  be  done; 
and  the  jury,  being  then  instructed  to  pass  only  upon  the  remaining 
counts,  return  a  yerdict  of  guilty  as  charged  in  the  Indictment;  all  this, 
howerer  irregular,  does  not  amount  to  a  deprivation  of  th<  liberty  of 
the  defendant  without  due  process  of  law. 

The  court,  in  delivering  its  opinion,  stated  the  case  as 
follows : 

The  Supreme  Court  of  North  Carolina  having  affirmed  a 
judgment  of  the  Superior  Court  of  Wake  County,  in  that  State, 
whereby,  in  conformity  with  the  verdict  of  a  jury,  the  plain- 
tiffs in  error  were  sentenced  to  hard  labor,  the  present  writ  of 
error  was  sued  out  upon  the  ground  that  the  judgment  of 
affirmance  sustains  an  authority,  exercised  under  the  State, 
which  was  drawn  in  question  as  being  repugnant  to  the  laws 
of  the  United  States.  The  specific  contention  of  the  defend- 
ants is,  that  the  offence  of  which  they  were  convicted  was  cog- 
nizable only  in  the  courts  of  the  United  States.  If  this  position 
be  well  taken,  the  judgment  must  be  reversed;  otherwise, 
affirmed. 

By  the  Code  of  North  Carolina  it  is  made  an  offence  against 
that  State  ^'  if  any  person,  of  his  own  head  and  imagination, 
or  by  false  conspiracy  or  fraud  with  others,  shall  w^ittingly 
and  falsely  forge  and  make,  or  shall  cause  or  wittingly  assent 
to  be  forged  or  made,  or  shall  show  forth  in  evidence  knowing 
the  same  to  be  forged,  .  .  .  any  bond,  writing  obligatory, 
bill  of  exchange,  promissory  note,  indorsement  or  assignment 
thereof ;  .  .  .  with  intent  ...  to  defraud  any  person 
or  corporation."  North  Carolina  Code,  1883,  §  1029.  It  is 
provided  by  the  same  code  that  ^^  in  any  case,  where  an  intent 
to  defraud  is  required  to  constitute  the  offence  of  forgery  or 
any  other  offence  whatever,  it  shall  be  sufficient  to  allege  in 
the  indictment  an  intent  to  defraud,  without  naming  therein 
the  particular  person  or  body  corporate  intended  to  be  de- 
frauded ;  and,  on  the  trial  of  such  indictment,  it  shall  be  suffi- 
cient, and  shall  not  be  deemed  a  variance,  if  there  appear  to 
be  an  intent  to  defraud  the  United  States,  or  any  State,  county, 
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city,  town,  or  parish,  or  body  corporate,  or  any  public  officer, 
in  his  official  capacity,  or  any  copartnership  or  member  thereof, 
or  any  particular  person."    lb.  §  1191. 

The  first  count  of  the  indictment  a^inst'th^  defendants 
charged  that  they  '^  unlawfully  and  feloniously,  of  their  own 
bead  and  imagination,  did  wittingly  and  falsely  niake,  forge 
and  counterfeit,"  and  ^'  did  wittingly  assent  to  the  falsely  mak- 
ing, forging  and  counterfeiting,  a  certain  promissory  note  for 
the  payment  of  money  ;  which  said  forged  promissory  note  is 
of  the  tenor  following,  that  is  to  say : 

" '  $6250.00.  March  8th,  1888. 

"*Four  months  after  date,  we,  D.  H.  Graves,  principal,  and 
W.  H.  Sanders,  the  other  subscribers,  sureties,  promise  to  pky 
the  State  National  Bank  of  Raleigh,  North  Carolina,  or  order, 
sixty>two  hundred  and  fifty  dollars,  negotiable  and  payable  at 
the  State  National  Bank  of  Ealeigh,  N*.  C,  with  interest  at 
the  rate  of  eight  per  cent  per  annum  after  maturity  until  paid, 
for  value  received,  being  for  money  borrowed,  the  said  sureties 
hereby  agreeing  to  continue  and  remain  bound  for  payment  of 
this  note  and  interest,  notwithstanding  any  extension  of  time 
granted  from  time  to  time  to  the  principal  debtor,  waiving  all 
notice  of  such  extension  of  time  from  either  payer  or  payee ; 
and  I  do  hereby  appoint  Sam.  0.  White,  cashier,  my  true  and 
lawful  attorney  to  sell  any  or  all  collateral  he  may  have  in  his 
hands  to  pay  this  claim  if  I  should  fail  to  do  so  when  said 
claim  falls  due,  after  giving  me  ten  days'  notice  of  his  intention 
to  sell  the  same,  and  pay  any  surplus  that  may  remain  to  me. 

"  *  D.  H.  Graves. 
"*W.  H.  Sanders.' 

'^  And  upon  the  back  of  which  said  false,  forged  and  coun- 
terfeited promissory  note  is  stamped  and  written  —  '  D.  D.  D. 
H.  Graves.  $6250.  July  8,'  —  with  intent  to  defraud,  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State." 

The  second  count  relates  to  a  note  of  the  same  description, 
and  charges  the  defendants  with  having  unlawfully,  feloniously 
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and  wittingly,  uttered  and  published  it  as  true, "  with  intent  to 
defraud,"  knowing,  at  the  time,  the  same  to  be  false,  forged 
and  counterfeited. 

The  third  count  charged  that  the  defendants,  of  their  own 
head  and  imagination,  falsely,  unlawfully  and  feloniously  made, 
forged  and  counterfeited,  and  caused  and  procured  to  be  made, 
forged  and  counterfeited,  and  wittingly  aided  and  assented  to 
the  false  making,  forging  and  counterfeiting  a  note  of  like  de- 
scription, with  "  intent  to  fraud  .  ...  the  State  National 
Bank,  a  corporation  .  .  .  duly  created  and  existing  under 
the  laws  of  the  United  States,  contrary,"  etc. 

The  fourth  count  charged  that  the  defendants,  devising  and 
intending  to  defraud  the  State  National  Bank  of  Raleigh, 
North  Carolina,  a  corporation  existing  under  the  laws  of  the 
United  States,  unlawfully  and  falsely  combined  and  conspired 
together  to  make,  forge,  counterfeit,  and  by  such  conspiracy 
and  fraud  feloniously,  falsely  and  wittingly  did  forge  and  make, 
and  caused  and  assented  to  be  forged  and  made,  the  above 
described  note,/'  with  intent  to*  defraud,  contrary  to  the  form 
of  the  statute,"  etc. 

The  defendants  filed  a  joint  plea  in  abatement,  contesting 
the  jurisdiction  of  the  state  court  upon  the  following  grounds : 

'^  That  at  the  time  of  the  alleged  conspiracy  and  conspiracies, 
forgery  and  forgeries,  uttering  and  utterings,  in  said  indictment 
specified,  there  was  a  national  banking  association,  duly  oi^;an- 
ized  and  acting  under  the  laws  of  the  United  States,  in  Raleigh, 
Wake  County,  North  Carolina,  known  as  the  State  National 
Bank  of  Raleigh,  North  Carolina,  having  its  place  of  business 
and  doing  its  said  business  in  the  said  city  of  Raleigh,  in  the 
county  of  Wake  and  State  of  North  Carolina,  and  within  the 
jarisdiction  of  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  North  Carolina ; 

'^  That  the  said  Charles  £.  Cross  was  then  and  there  an  officer 
of  said  bank,  to  wit,  its  president,  and  the  said  Samuel  C. 
White  was  then  and  there  an  officer  of  said  bank,  to  wit,  its 
cashier ; 

'^  That  said  alleged  conspiracy  and  conspiracies,  forgery  and 
forgeries,  uttering  and  utterings  were  made,  entered  into,  com- 
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mitted  and  done  by  the  said  Charles  £.  Cross,  and  afterwards 
assented  to  by  the  said  Samuel  C.  White,  for  the  purpose  of 
supporting,  sustaining  and  making  a  certain  false  entry  and 
entries,  in  the  books  of  said  bank,  and  that  the  said  false  entry 
and  entries  were  by  the  said  Samuel  C.  White,  caahier  as  afore- 
said, acting  as  cashier,  actually  made  in  and  upon  the  books  of 
the  said  bank,  the  said  Charles  £.  Cross  being  then  and  there 
aiding  and  abetting,  for  the  purpose  of  deceiving,  and  witli 
intent  to  deceive,  the  agent  of  the  United  States ;  to  wit:  the 
bank  examiner  of  the  United  States,  duly  appointed  to  exam- 
ine into  the  affairs  of  the  said  association,  to  wit,  the  State 
National  Bank  of  Ealeigh,  North  Carolina ; 

^^That  the  said  note,  in  said  indictment  specified,  was  never 
uttered  or  published  in  any  way,  nor  to  any  other  person  or 
corporation,  nor  was  there  any  intent  or  attempt  so  to  do ; 

"  That  the  said  note,  in  the  said  indictment  specified,  was 
entered  upon  and  in  the  books  of  the  State  National  Bank 
aforesaid  as  the  property  of  the  said  National  Bank  of 
Raleigh,  North  Carolina,  and  placed  among  the  assets  by  the 
said  Charles  E.  Cross  and  Samuel  C.  White  as  aforesaid,  for 
the  purpose  and  with  the  intent  aforesaid. 

^^  The  above  facts  the  said  Charles  E.  Cross  and  Samuel  C. 
White  are  ready  to  verify. 

"  Wherefore  they  pray  judgment  if  the  said  court  now  here 
will  or  ought  to  take  cognizance  of  this  indictment  here  pre- 
ferred against  them,  and  that  by  the  court  here  they  may  be 
dismissed  and  discharged,"  etc. 

This  plea  having  been  disallowed,  the  defendants  severally 
pleaded  not  guilty.  After  the  cause  was  finally  submitted  to 
the  jury,  the  attorney  for  the  State,  with  the  permission  of  the 
court,  entered  a  nolle  prosequi  as  to  the  third  and  fourth 
counts.  The  jury  thereupon  returned  a  verdict  of  guilty  as 
charged  in  the  indictment,  and  judgment  thereon  was  accord- 
ingly entered. 

JUr.  W.  R.  H&fyry^  for  plaintififs  in  error,  cited :  Moore  v. 
lUinaiSy  14  How.  18 ;  Houston  v.  Moore^  5  Wheat.  1 ;  Comr 
fMnwealth  v.  Tenney^  97  Mass.  50 ;  Commonwealth  v.  FeUon^ 
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101  Mass.  204;  OmmomoeaUh  v.  Fuller,  8  Met.  (Mass.)  313; 
S.  C.  41  Am.  Dec.  509;  State  v.  Smith,  43  Vermont,  324; 
Drake  v.  State,  60  Alabama,  42 ;  State  v.  Cooper,  13  N.  J.  Law 
( IJ.  S.  Green),  361 ;  S.  C.  25  Am.  Dec.  490 ;  State  v.  CTiaJin, 
2  Swan  (Tenn.)  493;  State  v.  Shelley,  11  Lea,  694;  State  v. 
Ingles,  2  Hay  ward  (  N.  C.)  148  ;  State  v.  Zenns,  2  Hawks,  98 ; 
S.  O.  11  Am.  Dec.  741 ;  United  States  v.  Harmison,  3  Sawyer, 
566 ;  State  v.  Pike,  15  New  Hampshire,  83 ;  United  States  v. 
Oomerford,  25  Fed.  Rep.  902;  Sturges  v.  Orowninshield,  4: 
Wheat.  122;  Prigg  v.  Pennsylvania,  16  Pet.  539;  United 
States  V.  Ft7coaj,  4  Blatchford,  385;  TA^?  Tri«ia?»  £ing,  2 
Wheat.  148;  Ze^  v.  Zee,  8  Pet.  44;  DeUfidd  v.  Illinois,  2 
Hill,  159 ;  P<?(5?fo  v.  ZyncA,  11  Johns.  549 ;  United  States  v. 
Lathrop,  17  Johns.  4',  In  re  Campen,  2  Ben.  419. 

Mr.  Theodore  F.  Davidson,  Attorney  General  of  the  State 
of  North  Carolina,  for  defendant  in  error,  cited :  Fox  v.  Ohio, 
5  How.  410 ;  United  States  v.  Lomrence,  13  Blatchford,  211 ; 
Territory  v.  Coleman,  1  Oregon,  191 ;  Coleman  v.  Tennessee^ 
97  U.  8.  509;  Be  parte  Houghton,  7  Fed.  Rep.  657;  Moore  v. 
Illinois,  14  How.  13 ;  Commonwealth  v.  Bakeman,  105  Mass. 
53  ;  United  States  v.  Barney,  6  Blatchford,  294 ;  Virginia  v. 
^^^,  100  U.  S.  313 ;  Arrowsmith  v.  Harmoning,  118  IT.  S. 
194;  State  v.  Bowers,  94  North  Carolina,  910;  /Sto^  v.  Mo- 
NeUl,  93  North  Carolina,  552 ;  StaU  v.  Thompsim,  95  North 
Carolina,  596 ;  StaU  v.  Taytor,  84  North  Carolina^  773  ;  SUxIs 
V.  CaHandy  90  North  Carolina,  668. 

Mr.  Justice  Harlan,  delivering  the  opinion  of  the  OQtirt, 
after  stating  the  case,  continued : 

The  plea  in  abatement  was  evidently  drawn  with  reference 
to  §  5209  of  the  Revised  Statutes,  Title,  National  Banks.  That 
section  provides^  among  other  things,  that  "  every  president, 
director,  cashier,  teller,  clerk  or  agent  of  any  association  .  .  . 
who  makes  any  false  entry  in  any  book,  report,  or  statement 
of  the  association,  with  intent,  in  either  case,  to  injure  or 
defraud  the  association  or  any  other  company,  body  politic  or 
corporate,  or  any  individual  person,  or  to  deceive  any  ofSioer 
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of  the  association,  or  any  agent  appointed  to  examine  the  af- 
fairs of  any  such  association ;  and  every  person  who,  with  like 
intent,  aids  or  abets  any  officer,  clerk  or  agent  in  any  .violation 
of  this  section,  shall  be  deemed  guilty  of  a  misdemeanor,  and 
shall  be  imprisoned  not  less  than  five  years  nor  more  than 
ten." 

It  is  contended  that  the  court's  of  the  United  States  have  ex- 
clusive jurisdiction  to  try  the  defendants  for  having  made  the 
false  entries  on  the  books  of  the  bank,  with  the  intent  stated 
in  the  plea ;  that  the  forgery  in  question  is  an  integral,  essen- 
tial element  in  such  entries,  which  were  false  only  because 
based  upon  the  forged  notes ;  that  the  defendants  cannot  be 
tried  for  the  false  entries,  after  being  tried  for  the  forgery ; 
consequently,  a  recogriition  of  the  right  of  the  state  court  to 
try  them  for  the  latter  offence  will  defeat  the  jurisdiction  of 
the  federal  court  to  try  them  for  the  former  offence.  In  other 
words,  that  where  exclusive  jurisdiction  is  given  to  the  court  of 
the  United  States  to  try  an  offence,  the  state  court  cannot  exer- 
cise jurisdiction  in  respect  to  any  particular  act  constituting  an 
essential  ingredient  of  that  offence,  although  the  commission  of 
such  act  is  made  a  crime  against  the  State. 

The  fallacy  of  this  argument  is  in  assuming  that  the  offence 
described  in  §  5209  of  the  Revised  Statutes,  namely,  the  mak- 
ing, by  an  officer  or  agent  of  a  national  banking  association, 
of  a  false  entry  in  its  books,  reports  or  statements,  with  intent 
to  injure  or  defraud  the  association,  or  others,  or  with  the  in- 
tent to  deceive  its  officers  or  any  agent  appointed  to  examine 
its  affairs,  necessarily  involves  the  crime  of  forgery,  of  which 
the  defendants  were  found  guilty.  If  the  notes  in  question 
had  not  been  forged,  but,  with  or  without  the  consent  of  the 
obligors,  had  been  temporarily  placed  by  the  defendants 
among  the  assets  of  the  bank,  and  entered  upon  its  books, 
when  they  were  not  its  property,  with  intent  to  deceive  the 
agent  appointed  to  examine  its  affairs,  they  could  have  been 
punished  under  §  5209.  On  the  other  hand,  the  crime  defined 
in  §  1029  of  the  Code  of  North  Carolina  would  have  been 
complete,  if  the  defendants  simply  made  and  forged,  or  caused 
to  be  made  and  forged,  or  willingly  assented  to  the  making  or 
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foi^ry  of  the  notes  described  in  the  indictment,  with  intent 
to  defraud,  and  did  not  follow  it  np  by  committing  the  crime 
against  the  United  States  of  making  false  entries  in  respect 
thereto  upon  the  books  of  the  bank,  with  the  intent  to  deceive 
the  agent  designated  to  examine  its  affairs.  The  crime  against 
the  State  could  not  be  excused  or  obliterated  by  committing 
another  and  distinct  crime  against  the  United  States. 

It  is,  also,  contended  that  the  crime  of  forgery,  as  defined  in 
the  Code  of  North  Carolina,  and  described  in  the  indictment,  is 
made,  by  §  5418  of  the  Revised  Statutes,  an  offence  against  the 
United  States ;  and  that  as  the  courts  of  the  United  States  are 
invested  with  exclusive  jurisdiction  "  of  all  crimes  and  offences 
cognizable  under  the  authority  of  the  United  States,"  Eev.  Stat 
§  711,  the  judgment  must  be  reversed.  This  position  cannot 
be  sustained.  Section  5418  of  the  Revised  Statutes  makes  it 
an  offence  against  the  United  States  for  any  person  to  falsely 
make,  alter,  forge  or  counterfeit  "  any  bid,  proposal,  guarantee, 
official  bond,  public  record,  affidavit  or  other  writing,  for  the 
purpose  of  defrauding  the  United  States,"  or  to  utter  or  pub- 
lish as  true  ^'  any  such  false,  forged,  altered  or  counterfeited 
bid,  proposal,  guarantee,  official  bond,  public  record,  affidavit 
or  other  writing,  knowing  the  same  to  be  false,  forged,  altered 
or  counterfeited  for  such  purpose,"  or  to  transmit  to  or  present 
at  "the  office  of  any  officer  of  the  United  States  any  such 
false,  forged,  altered  or  counterfeited  bid,  proposal,  guaranty, 
official  bond,  public  record,  affidavit  or  other  writing,  knowing 
the  same  to  be  false,  forged,  altered  or  counterfeited,  for  such 
purpose."    See  also  §  5479. 

We  do  not  think  that  the  crime  of  which  the  defendants 
were  found  guilty  is  within  either  the  words  or  scope  of  §  5418. 
The  object  of  that  section  was  to  protect  the  general  govern- 
ment against  the  consequences  that  might  result  from  the 
forgery,  alteration  or  counterfeiting  of  documents,  records  or 
writings,  that  had  some  connection  with  its  business,  as  con- 
ducted by  its  own  officers.  The  false  making  or  forging  of 
promissory  notes  or  other  securities,  purporting  to  be  execute  1 
by  individuals,  and  made  payable  to  or  at  a  national  banking 
association,  cannot  be  said  to  have  been  done  "  for  the  purpose 
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of  defrauding  the  United  States,"  and  to  constitute  the  offence 
described  in  §  5418.  Such  an  act  may  be  jin  fraud  of  the  bank 
or  of  its  stockholders,  but  is  not,  in  itself,  or  within  the  mean- 
ing of  that  section,  a  fraud  upon  the  United  States. 

The  argument  in  behalf  of  the  plaintiffs  in  error  fails  to 
give  effect  to  the-  established  doctrine  that  the  same  act  or 
series  of  acts  may  constitute  an  offence  equally  against  the 
United  States  and  the  State,  subjecting  the  guilty  party  to 
punishment  under  the  laws  of  each  government.  This  doctrine 
is  illustrated  in  UnUed  States  v.  Mcm^gold,  9  How.  560,  669; 
Fox  V.  OhiOy  5  How.  410,  433 ;  Moore  v;  lUinoiSy  14  How.  13, 
19;  and  -Ec  2}arte  Siebdd,  100  U.  S.  371,  390;  in  the  first  of 
which  cases  it  was  said  that  ^^  the  same  act  might,  as  to  its 
character  and  tendencies,  and  the  consequences  it  involved, 
constitute  an  offence  against  both  the  state  and  federal  gov- 
ernments, and  might  draw  to  its  commission  the  penalties  de- 
nounced by  either,  as  appropriate  to  its  character  in  reference 
to  each."  If  it  were  competent  for  Congress  to  give  exclusive 
jurisdiction  to  the  courts  of  the  United  States  of  the  crime  of 
falsely  making  or  forging  promissory  notes,  purporting  to  be 
executed  by  individuals,  and  made  payable  to  or  at  a  national 
bank,  or  of  the  crime  of  uttering  or  publishing  as  true  any 
such  falsely  made  or  forged  notes,  it  has  not  done  so.  Its 
legislation  does  not  assume  to  restrict  the  authority,  which  the 
States  have  always  exercised,  of  punishing  in  their  own  tribu- 
nals the  crime  of  forging  promissory  notes  and  other  conmier- 
cial  securities  executed  by  private  persons,  and  used  for 
purposes  of  private  business.  The  forgery  of  such  instruments 
is  none  the  less  injurious  to  the  welfare  of  the  people  of  a 
State  because  they  happen  to  be  made  payable  to  or  at  bank- 
ing associations  which  come  into  existence  under  the  authority 
of  the  United  States.  If  the  punishment  by  the  State  of  the 
crime  of  forgery,  of  which  the  defendants  were  found  guilty, 
leaves  them  exposed  to  punishment  by  the  United  States  for 
having  made  false  entries  up<m  the  books  of  the  bank  of  which 
they  were  officers,  with  the  intent  to  deceive  the  agent  ap- 
pointed by  the  general  government  to  examine  its  affairs,  it 
results  from  the  fact  that  they  are  amenable  to  the  laws  of 
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the  United  States,  as  well  as  of  the  State  of  Korth  Carolina, 
and  may  be  subjected  to  punishment  for  violating  the  laws  of 
each  government.  The  forgery  may  have  been  committed  in 
order  that  the  instrument  forged  might  thereafter  become  the 
basis  of  false  entries  upon  the  books  of  the  bank.  But  that 
circumstance  cannot  defeat  the  authority  of  the  State,  charged 
with  the  duty  of  protecting  its  own  citizens,  from  punishing 
the  forgery  as,  in  itself,  a  distinct,  separate  offence  committed 
within  its  limits  and  against  its  laws. 

The  remaining  assignment  of  error  relates  to  what  occurred 
when  the  jury  were  brought  into  court,  and  the  fact  disclosed, 
by  polling  them,  that  they  were  agreed  upon  a  verdict  of 
guilty  under  the  first  and  second  counts  of  the  indictment,  but 
could  not  agree  as  to  the  third  and  fourth  counts.  Thereupon, 
the  attorney  for  the  State,  in  the  presence  of  the  jury,  pro- 
posed to  enter  a  nolle  prosequi  as  to  the  third  and  fourth 
counts.  The  jury  having  been  sent  out,  the  court  permitted  a 
noUe  prosequi  upon  those  counts  to  be  entered.  Of  this  fact 
the  jury  were  informed,  and  being  instructed  to  pass  only  on 
the  remaining  counts,  they  retired,  and  returned  into  court  a 
verdict  of  guilty,  in  manner  and  form  as  charged  in  the  indict- 
ment. The  Supreme  Court  of  the  State  expressed  its  disap- 
proval of  the  mode  adopted  for  ascertaining  the  individual 
opinion  of  each  juror  before  an  agreement  had  been  reached 
by  the  entire  body,  but  held  that  the  entry  of  a  noUe  prosequi 
as  to  the  third  and  fourth  counts  was,  in  legal  effect,  a  con- 
sent to  the  acquittal  of  the  defendants  in  respect  to  the 
offences  therein  named,  and,  therefore,  did  not  work  any 
injury  to  them.  It  also  held  that  in  accordance  with  the 
principles  of  previous  decisions  in  that  court,  the  general  ver- 
dict would  be  restricted  to  such  of  the  counts  as  the  jury 
were  directed  to  pass  on.  We  are  of  opinion  that  there  was 
nothing  in  all  this  amounting  to  a  deprivation  of  the  liberty 
of  the  defendants  without  due  process  of  law.  At  most  it  was 
a  mere  error  in  procedure  or  practice  that  did  not  affect  the 
substantial  rights  of  the  accused.  What  was  permitted  to  be 
done  was  to  the  end  simply  that  the  jury  might  return  a 
verdict  upon  those  counts  in  the  indictment  upon  which  they 
were  agreed.  Judgment  affirmed. 
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FIRST  NATIONAL  BANK  OF  CHARLOTTE  v. 
MORGAN. 

ERKOR  TO  THK  SUPREME  COURT  OF  THE  STATE   OF   NORTH  CAROLINA. 
No.  SO.  Argued  November  1, 1889.  —  Dedded  NoTonber  11, 18W. 

The  cxoinption  of  national  banks  from  suits  In  state  courts  in  counties 
other  than  the  county  or  city  in  which  the  association  was  located,  granted 
by  the  act  of  February  IS,  1S75,  IS  Stat.  316,  c.  30,  was  a  personal  privilege 
which  could  be  waived  by  appearing  to  such  a  suit  brought  in  another 
county,  but  in  a  court  of  the  same  dignity,  and  making  defence  without 
claiming  the  immunity  granted  by  Congpress. 

The  provision  In  the  act  of  July  12,  1S82,  22  Stat.  168,  c  290,  {  4,  respect- 
ing suits  by  or  against  national  banks,  refers  only  to  suits  brought  after 
the  passage  of  that  act. 

A  national  bank  was  sued  to  recover  Interest  alleged  to  have  been  usuri- 
ously  exacted.  The « complaint  which  was  sworn  to  January  13,  1883, 
charged  that  the  usurious  transactions  took  place  **  after  the  12th  day  of 
February,  1877,  and  before  the  commencement  of  this  action,  to  wit,  on 
the  26th  day  of  May,  1878,  and  at  other  times  and  dates  subsequent 
thereto."  The  defendant  answered  generally  and  set  up  the  statute  of 
limitations.  The  Jury  found  that  usurious  interest  had  been  taken  dur- 
ing the  two  years  next  before  the  Commencement  of  the  action,  and 
Tendered  a  verdict  for  plaintiff,  on  which  Judgment  was  entered.  The 
defendant  moved  In  arrest  of  Judgment,  and  also  for  a  new.  trial,  on  the 
ground  of  a  variance  between  the  pleadings  and  proof:  Held,  that, 
although  the  complaint  might  have  been  more  specific,  enough  was 
alleged  to  sustain  the  Judgment. 

Tus  case  is  stated  in  the  opinion. 

Mr.  William  K  Eo/rle  for  plaintiff  in  error. 

J/r.  Joseph  B,  Batchelor  for  defendant  in  error. 

Mr.  Jubtiob  Harlan  delivered  the  opinion  of  the  court. 

This  action  was  brought  in  the  Superior  Court  of  Cleveland 
County,  North  Carolina,  by  the  defendant  in  error  against  the 
plaintiff  in  error,  a  national  banking  association,  established  at 
Charlotte,  Mecklenburg  County  in  that  State.  It  was  based 
upon  the  provision  of  the  Bevised  Statutes  of  the  United 
States  authorizing  any  person,  paying  to  any  such  association 
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a  greater  rate  of  interest  than  the  law  allows  it  knowingly  to 
take,  receive,  reserve,  or  charge,  to  recover  from  it,  in  an 
action  in  the  nature  of  an  action  of  debt,  twice  the  amount  of 
the  interest  so  paid.    Eev.  Stat.  §§  5197,  5198.* 

The  defendant  filed  an  answer  denying  all  the  material 
allegations  of  the  complaint,  and,  in  addition,  pleaded  in  bar 
the  limitation  of  two  years  provided  by  Congress  for  actions 
of  this  character.    Bev.  Stat.  §  5198. 

The  jury,  in  response  to  the  issaes  submitted  to  them,  fomid 
that  the  plaintiff  paid,  on  the  usurious  contracts  described  in 
certain  counts  of  the  complaint,  the  sum  of  $554.28,  during 
the  two  years  next  preceding  the  commencement  of  the  action, 
and  returned  a  verdict  against  the  bank  for  twice  that  sum, 
namely  $1108.56.  Judgment  was  accordingly  rendered  for 
the  latter  sum  in  favor  of  Moi^n.^ 

1  The  complaint  .contained  four  coanta.  It  was  swoni  to  on  the  18th 
January,  1888.  The  defendant  pleaded  the  general  Issne  to  each  connt;  and 
to  all,  the  statute  of  limitations.  At  the  trial  the  court  exqlnded  evidence 
under  the  first  and  third  counts,  but  received  it  under  the  second  and 
fonrth. 

In  the  second  connt,  th>j  aUegations  as  to  the  time  when  the  aUeged 
transactions  took  place  Were  as  foUows :  '*  That  the  said  defendant,  after 
the  12th  day  of  Febmary,  1877,  and  before  the  commencement'  of  this 
action,  to  wit,  25th  day  of  May,  1878,  and  at  other  times  and  dates  subse- 
quent thereto,  in  the  city  of  Cliarlotte,  N.  C,  upon  certain  corrupt  and 
usurious  contracts,  made  after  the  12th  day  of  February,  1877,  as  aforesaid, 
to  wit,  on  the  25th  day  of  May,  1878,  and  at  other  times  and  dates  subse- 
quent thereto,  in  the  city  of  Charlotte,  N.  C,  aforesaid,  between  the  said 
defendant,  on  the  one  part,  and  the  plaintiiOr  on  the  other  part,  took,  ac- 
cepted, etc." 

In  the  fourth  count,  those  allegations  were  as  follows :  **  That  the  said 
defendant,  after  the  12th  day  of  February,  1877,  and  before  the  commence- 
ment of  this  action,  to  wit,  on  the  25th  day  of  March,  1877,  and  at  other 
times  and  dates  subsequent  thereto,  in  the  city  of  Charlotte,  N.  C,  upon 
certain  corrupt  and  usurious  agreements  and  contracts  made  after  the  12th 
day  of  February,  1877,  as  aforesaid,  to  wit,  on  the  25th  day  of  March,  1878, 
and  at  other  times  and  dates  subsequent  thereto,  in  the  city  of  Charlotte, 
N.  C,  aforesaid,  between  the  defendant,  on  the  one  part,  and  the  plaintiff 
on  the  other  part,  took,  accepted,  etc." 

'  After  verdict  the  defendant  moved  in  arrest  of  judgment,  and  also 
moved  for  a  new  trial,  on  the  ground  of  a  variance  between  the  aUegations 
and  the  evidence.    Both  motions  were  denied. 
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That  jadgment,  having  been  aflSrmed  by  the  Supreme  Court 
of  North  Carolina,  is  here  for  reexamination.  The  principal 
error  assigned  is  that  the  only  state  court  which,  consistently 
with  the  laws  of  the  United  States,  could  take  cognizance  of 
this  action,  was  one  established  in  the  county  or  city  where 
the  bank  was  located,  and  which  had  jurisdiction  in  similar 
cases. 

By  the  9th  section  of  the  Judiciary  Acts  of  1789,  c.  20,  §  9, 
it  was  provided  that  the  district  courts  of  the  United  States 
^'  shall  also  have  exclusive  original  cognizance  ...  of  all 
suits  for  penalties  and  forfeitures  incurred  under  the  laws  of  the 
United  States."  1  Stat.  76,  77.  This  provision  was  in  force 
when  the  National  Bank  Act  of  June  3,  1864,  was  passed..  13 
Stat.  99,  §  57,  c.  106,  §  8.  By  that  act  it  was  declared  that  as- 
sociations formed  pursuant  to  its  provisions  ^'  may  make  con- 
tracts, sue  and  be  sued,  complain  and  defend,  in  any  court  of 
law  and  equity,  as  fully  as.  natural  persons"  (§  8) ;  and  that 
'^  suits,  actions  and  proceedings  against  any  association," 
formed  under  it,  "  may  be  had  in  any  circuit,  district,  or  terri- 
torial court  of  the  United  States  held  within  the  district  in 
which  such  association  may  be  established,  or  in  any  state, 
county,  or  municipal  court  in  the  county  or  city  in  which 
said  association  is  located  having  jurisdiction  in  similar  cases : 
Providedj  however^  That  all  proceedings  to  enjoin  the  comp- 
troller under  this  act  shall  be  had  in  a  circuit,  district,  or  territo- 
rial court  of  the  United  States,  held  in  the  district  in  which  the 
association  is  located."    §  57. 

Section  563  of  the  Revised  Statutes  provides,  that  the  dis- 
trict courts  shall  have  jurisdiction  (^  '^  all  suits  for  penalties 
and  forfeitures  incurred  under  any  law  of  the  United  States," 
and  §  629  declares  that  the  circuit  courts  of  the  United  States 
shall  have  original  jurisdiction  of  ^'all  suits  by  or  against  any 
banking  association  estabhshed  in  the  district  for  which  the 
court  is  held,  under  any  law  providing  for  national  banking 
associations."  Section  711  defines  the  cases  in  which ''  the  juris- 
diction vested  in  the  courts  of  the  United  States  "  shall  be  ^'  ex- 
clusive of  the  courts  of  the  several  States,"  and  among  such 
are  ^^  all  suits  for  penalties  and  forfeitures  incurred  under  the 
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laws  of  the  United  States/*  Bnt  no  subdivision  of  that  sec- 
tion, in  tenns,  embraces  snits  brought  under  the  national  bank 
law  by  or  against  associations  organized  under  it. 

The  revision  omitted  entirely  that  part  of  the  act  of  1864 
(§  57)  designating  the  particular  state  courts  in  which  suits, 
actions,  or  proceedings  against  a  national  banking  association 
might  be  brought.  That  omission  was  remedied  by  the  act  of 
February  18,  1875,  entitled  "An  act  to  correct  errors  and 
to  supply  omissions  in  the  Revised  Statutes  of  the  United 
States."  18  Stat.  316,  320,  c.  80.  By  that  act,  §  6198  of  the 
Revised  Statutes,  (Title,  Natfonal  Banks,)  giving  the  right 
to  recover  back  twice  the  amount  of  the  interest  illegally  re- 
ceived by  a  national  bank,  was  amended  by  adding  thereto 
these  words:  "That  suits,  actions  and  proceedings  against 
any  association  under  this  title  may  be  had  in  any  circuit,  dis- 
trict or  territqrial  court  of  the  United  States  held  within  the 
district  in  which  such  association  may  be  established,  or  in  any 
state,  county,  or  municipal  court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdiction  in  similar  cases." 

A  suit  against  a  national  bank  to  recover  back  twice  the 
amount  of  interest  illegally  taken  by  it  is  a  suit  to  recover  a 
penalty  incurred  under  a  law  of  the  United  States ;  and  it  may 
be,  that  if  the  act  of  1864  had  been  silent  as  to  the  courts 
which  might  take  cognizance  of  such  a  suit,  it  must,  at  any 
time  before  the  revision  took  effect,  have  been  brought  in  the 
proper  court  of  the  United  States.  But  the  acts  of  1864  and 
1875,  authorizing  certain  state  courts  to  take  cognizance  of 
suits,  actions  and  proceedings  against  national  banking  asso- 
ciations, had  the  effect,  so  far  as  suits  for  penalties  incurred 
under  the  laws  of  the  United  States  were  concerned,  to  modify 
the  provision  in  prior  enactments  that  expressly  excluded  suits 
for  such  penalties 'from  the  cognizance  of  state  courts.  When 
the  present  action  was  brought,  the  jurisdiction  of  the  courts 
of  the  United  States  of  suits  for  penalties  incurred  under 
the  national  banking  act  for  taking  usurious  interest,  was  not 
exclusive  of,  but  concurrent  with,  the  jurisdiction  of  such  state, 
county,  or  municipal  courts  of  the  county  or  city  in  which  thfe 
bank  was  located,  as  had  jurisdiction,  under  the  local  law,  in 
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similar  cases.  This  exemption  of  national  banking  associations 
from  suits  in  state  courts,  established  elsewhere  than  in  the 
county  or  city  in  which  such  associations  were  located,  was, 
we  do  not  doubt,  prescribed  for  the  convenience  of  those  in- 
stitutions, and  to  prevent  interruption  in  their  business  that 
might  result  from  their  books  being  sent  to  distant  counties 
in  obedience  to  process  from  state  courts.  Bank  of  Bethel  v. 
PaJiquioque  Bank,  14  WalL  383,  394;  Crocker  v.  Marine  Nor 
tianal  Banky  101  Mass.  200.  But,  without  indulging  in  conjec- 
ture as  to  the  object  of  the  exemption  in  question,  it  is  suiBcient 
that  it  was  granted  by  Congress,  and,  if  it  had  been  claimed 
by  the  defendant  when  appearing  in  the  Superior  Court  of 
Cleveland  County,  must  have  been  recognized.  The  defend- 
ant did  not,  however,  choose  to  claim  immunity  from  suit  in 
that  court.  It  made  defence  upon  the  merits,  and,  having 
been  unsuccessful,  prosecuted  a  writ  of  error  to  the  Supreme 
Court  of  the  State,  and  in  the  latter  tribunal,  for  the  first  time, 
claimed  the  immunity  granted  to  it  by  Congress.  This  was 
too  late.  Considering  the  object  as  well  as  the  words  of  the 
statute  authorizing  suit  against  a  national  banking  association 
to  be  brought  in  the  proper  state  court  of  the  county  where  it 
is  located,  we  are  of  opinion  that  its  exemption  from  suits  in 
other  courts  of  the  same  State  was  a  personal  privilege  that 
it  could  waive,  and  which,  in  this  case,  the  defendant  did 
waive,  by  appearing  and  making  defence  without  claiming  the 
immunity  granted  by  Congress.  No  reason  can  be  suggested 
why  one  court  of  a  State,  rather  than  another,  both  being  of 
the  same  dignity,  should  take  cognizance  of  a  suit  against  a 
national  bank,  except  the  convenience  of  the  bank*  And  this 
consideration  supports  the  view  that  the  exemption  of  a  na- 
tional bank  from  suit  in  any  state  court  except  one  of  the 
county  or  city  in  which  it  is  located  is  a  personal  privilege, 
which  it  could  daim  or  not,  as  it  deemed  necessary. 

It  is  proper  to  say  that  we  lay  no  stress  upon  the  proviso  of 
the  fourth  section  of  the  act  of  July  12,  1882,  entitled  '*  An 
act  to  enable  national  banking  associations  to  extend  their 
corporate  existence,  and  for  other  purposes."  22  Stat.  162, 
163,  c.  290,  §  4.  That  proviso  refers  only  to  suits  by  or 
VOL.  cxxxn—io 
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against  national  banking  associations  broaght  after  the  pas- 
sage of  that  act.  The  present  suit  was  commenced  before 
that  date. 

The  objection  that  the  complaint  does  not  state  facts  suffi- 
cient to  constitute  a  cause  of  action,  under  the  act  of  Congress, 
is  not  well  taken.  It  might  have  been  more  specific,  but 
enough  was  alleged  to  justify  the  court  in  overruling  the 
motion  in  arrest  of  judgment.  The  bank  filed  its  answer,  and 
went  to  trial  upon  the  merits;  and,  as  the  verdict  embt'aoes 
only  illegal  interest  taken  Avithin  the  two  years  next  preceding 
the  commencement  of  the  action,  there  is  no  ground  to  con- 
tend that  the  judgment  exceeded  the  amount  that  Congress 
authorized  to  be  recovered. 

Judgment  affirmed. 


BOTLAN  V.  HOT  SPRINGS  RAILROAD  COMPANY. 

BBBOB   TO   THB   OIBCUrT   GOUST   OF  THE   UNITED   STATES    FOB    THE 
NOBTHEBN   DI8TBICT  OF  ILLINOIS. 

No.  1140.    Sabmitted  October  31, 1889.  —  Decided  November  11,  1888. 

The  purchaser  from  a  raUroad  company,  at  a  reduced  rate  of  fare,  of  a 
ticket  for  a  passage  to  a  certain  station  and  back,  containing  a  contract 
signed  by  him,  by  which  he  agrees  that  the  ticket  is  not  good  for  a  re- 
turn passage  unless  stamped  by  the  agent  of  the  company  at  that  station, 
and  that  no  agent  or  employ6  of  the  company  is  authorized  to  alter, 
modify  or  waive  any  condition  of  tlie  contract,  is  bound  by  those  condi- 
tions, whether  he  knew  them  or  not ;  and  if  without  having  attempted  to 
have  the  ticket  so  stamped,  but  upon  showing  it  to  the  baggage-master 
and  gateman  at  the  station,  he  has  his  ticket  punched  and  his  baggage 
checked,  and  is  admitted  to  the  train,  and,  upon  being  told  by  the  con- 
ductor that  his  ticket  is  not  good  for  want  of  the  stamp,  refuses  either 
to  leave  the  train  or  to  pay  full  fare,  and  is  forcibly  put  off  at  the  next 
.station,  he  cannot  maintain  an  action  sounding  in  contract  against  the 
company,  or  except  to  the  exclusion,  at  the  trial  of  such  an  action,  of 
evidence  concerning  the  circumstances  attending  hia  expulsion  and  the 
consequent  injuries  to  him  or  his  business. 

This  was  an  action  of  assumpsit  against  a  railroad  corpora- 
tion by  a  person  who,  after  taking  passage  on  one  of  its 
trains,  was  forcibly  expelled  by  the  conductor. 
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At  the  trial  in  the  Circuit  Court,  the  plaintiff  testified  that 
on  March  18, 1882,  he  purchased  at  the  office  of  the  Wabash, 
St.  Louis  and  Pacific  Railway  Company  in  Chicago  a  ticket 
for  a  passage  to  Hot  Springs  and  back,  (which  is  copied  in  the 
margin,^  and  which,  as  was  alleged  in  the  declaration  and 
appeared  upon  the  face  of  the  ticket,  was  then  signed  by  him 
as  well  as  by  the  ticket  agent,  and  witnessed  by  a  third  per- 
son,) and  upon  this  ticket  travelled  on  the  defendant's  railroad 
to  Hot  Springs. 

He  was  asked  by  his  counsel  when  he  first  actually  knew 
that  the  ticket  required  him  to  have  it  stamped  at  Hot 
Springs.  The  question  was  objected  to  by  the  defendant,  and 
ruled  out  by  the  court. 

He  further  testified  that  on  April  19,  1882,  when  leaving 
Hot  Springs  on  his  return  to  Chicago,  he  went  to  the  baggage- 
office  and  requested  the  baggage-master  to  check  his  baggage, 
and,  on  his  asking  to  see  the  ticket,  showed  it  to  him,  and  he 
thereupon  punched  the  ticket,  checked  the  baggage,  and  gave 
him  the  checks  for  it ;  and  also  that  the  gateman  asked  to  see 
the  ticket,  and  he  showed  it  to  him,  9.nd  then  passed  through 
the  gate,  and  took  his  seat  in  the  cars.  This  testimony  was 
objected  to  by  the  defendant,  on  the  ground  that  no  state- 
ment or  action  of  the  baggage-master,  or  of  the  gateman, 
would  constitute  a  waiver  of  any  of  the  written  conditions  of 
the  contract ;  and  it  was  admitted  by  the  court,  subject  to  the 
objection. 


1  Issued  by  Wabash,  8t  Loats  and  Facitlc  Railway.  Tourist's  special 
contract.  Gk>od  for  one  ^rst-class  passage  to  Hot  Springs,  Ark.,  and  re- 
turn, when  offldally  stamped  on  the  back  hereof,  and  presented  with 
coupons  attached. 

In  consideration  of  the  reduced  rate  at  which  this  ticket  Is  sold,  I,  the 
undersigned,  agree  to  and  with  the  several  companies  over  whose  lines  this 
ticket  entitles  me  to  be  carried,  as  follows,  to  witt 

1st.  That  in  selling  this  ticket  the  Wabash,  St.  Louis  and  Pacific  BaU- 
way  Company  acts  as  agent,  and  is  not  responsible  beyond  its  own  line. 

8d.  That  this  ticket  is  not  transferable;  and  no  stop-over  at  any  inter- 
mediate point  will  be  allowed,  unleto  speciaUy  provided  for  by  the  loeat 
regulations  of  the  lines  over  which  it  reads. 

8d.  That  any  alteration  whatever  of  this  ticket  renders  it  void. 
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The  plaintiff  then  testified  that  soon  after  leaving  Uot 
Springs  the  conductor,  in  taking  the  tickets  of  passengers, 
came  to  him,  and,  upon  being  shown  his  ticket,  said  it  was  not 
good,  because  he  had  failed  to  have  it  stamped  at  Hot  Springs; 
the  plaintiff  replied  that  the  baggage- master,  when  checking  his 
baggage,  had  said  nothing  to  him  about  it,  and  he  did  not 
know  it  was  necessary  ;  the  conductor  answei^  that  he  must 
either  go  back  to  Hot  Springs  and  have  the  ticket  stamped,  or 
else  pay  full  fare,  but  did  not  demand  any  specific  sum  of  fare, 
or  tell  him  whsct  the  fare  was,  and  upon  his  refusing  to  pay 
another  fare  or  to  leave  the  train,  forcibly  put  him  off  at  the 
next  station,  notwithstanding  he  resisted  as  much  as  he  could, 
and  in  so  doing  injured  him  in  body  and  health. 

4th.  That  it  is  good  for  going  passage  onLy  five  (5)  days  from  date  of 
sale,  as  stamped  on  baclc  and  written  below. 

5th.  That  it  is  not  good  for  return  passage,  unless  the  holder  identifies 
himself  as  the  original  purchaser,  to  the  satisfaction  of  the  authorized 
ageiit  of  the  Hot  Springs  Railroad,  at  Hot  Springs,  Ark.,  within  flfty-flve 
(55)  days  from  date  of  sale ;  and  when  offlclally  signed  and  dated  in  ink,  and 
duly  stamped  by  said  agent,  this  ticket  shall  then  be  good  only  five  (5)  days 
from  such  date. 

Gth.  That  I,  the  original  purchaser,  hereby  agree  to  sign  my  name,  and 
otherwise  identify  myself  as  such,  whenever  called  upon  to  do  so  by  any 
conductor  or  agent  of  the  line  or  lines  over  which  this  ticket  reads. 

7th.  That  baggage  liability  is  limited  to  wearing  apparel  not  exceeding 
9100  in  value. 

8th.  That  the  coupons  belonging  to  this  ticket  will  not  be  received  for 
passage  if  detached. 

9th.  That  my  signature  shall  be  in  manuscript  and  in  ink. 

10th.  That  unless  all  the  conditions  on  this  ticket  are  fully  complied 
with,  it  shaU  be  void. 

11th.  That  I  will  not  hold  any  of  the  lines  named  in  this  ticket  liable  for 
damages  on  account  of  any  statement  not  in  accordance  with  this  contract 
made  by  any  employ  6  of  said  lines. 

12th.  And  it  is  especially  agreed  and  understood  by  me  that  no  agent 
or  employ^  of  any  of  the  lines  named  in  this  ticket  has  any  power  to 
alter,  modify  or  waive  in  any  manner  any  of  the  conditions  named  in  this 
contract. 

Signature :  P.  C.  Botlan. 

witness :  H.  C.  Kberan. 

Date  of  sale,  March  18th,  1882. 

6so.  H.  Dandils, 

GenH  Ticket  AgenL 
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On  motion  of  the  defendant,  upon  the  grounds,  among 
others,  that  this  was  an  action  of  assumpsit  for  breach  of  con- 
tract>  and  that  the  plaintiff  failed  to  produce  to  the  conductor 
a  ticket  or  voucher  which  entitled  him  to  be  carried  on  the 
train,  and  that  until  the  plaintiff  identified  himself  at  the  of3ce 
at  Hot  Springs  and  had  tho  ticket  stamped  and  signed  by  the 
agent  there,  he  had  no  subsisting  contract  between  himself  and 
the  defendant  for  a  return  passage  to  Chicago,  the  court 
declined  to  permit  the  plaintiff  to  testify  to  the  consequent 
injury  to  his  business  and  to  his  ability  to  earn  money,  excluded 
all  evidence  offered  as  to  the  force  used  in  removing  him  from 
the  train,  and  as  to  his  expulsion  from  the  train,  (although 
corresponding  to  allegations  inserted  in  the  declaration,)  and 
directed  a  verdict  for  the  defendant. 

The  plaintiff  excepted  to  the  rulings  of  the  court,  and,  after 
verdict  and  judgment  for  the  defendant,  sued  out  this  writ  of 
error. 

Mr.  Charles  Ca/rroU  Bonnet/^  for  plaintiff  in  error,  submitted 
on  his  brief,  citing  :  State  v.  Overtariyi:  Zabr.  (24  N.  J.  Law) 
435  ;  S.  O.  61  Am.  Dec.  671 ;  Stokes  v.  SaltomtdU,  13  Pet.  181 ; 
Jennings  v.  Chreat  Northern  Railway^  L.  R.  1  Q.  B.  Y ;  Bass  v. 
Chicago  &  Northwestern  Raibway^  36  Wisconsin,  450 ;  BvMer 
V.  Manchester  c&c.  Railway^  21  Q.  B.  D.  207 ;  Zamberton  v.  Con- 
necticut Insurance  Co.j  39  Minnesota,  129;  Hunter  v.  Stewariy 
47  Maine,  419 ;  Goddard  v.  Gramd  Trunk  Railway^  57  Maine, 
202 ;  Brewster  v.  VanLiew^  119  Illinois,  554,  Chicago  <&  AUon 
Railroad  v.  PiUshuryy  123  Illinois,  9  ;  Philadelphia  &  Read- 
ing Railroad  v.  Derby ^  14  How.  468  ;  Steamboat  New  World 
V.  King^  16  How.  469  ;  York  Compam,y  v.  Railroad  Co.^  3 
Wall.  107;  Railroad  Co.  v.  Lockwood,  17  Wall.  357. 

Mr,  O.  W,  Kretzinger^  for  defendant  in  error,  submitted 
on  his  brief,  citing:  Mosher  v.  St.  Louis  <&c.  Railway^  127 
U.  S.  390 ;  Petrie  v.  Pennsylvania  Railroad^  42  N.  J.  Law 
(13  Vroom),  449;  Bradshaw  v.  South  Boston  RaUroady  135 
Mass.  407;  Frederick  v.  Marquette  d:c.  Railroad  Co.,  37 
Michigan,  342 ;   Torton  v.  Milwaukee,  Lake  Shore  <&c.  RaH- 
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way,  54:  Wisconsin,  234  ;  Shellon  v.  Zake  Shore  cfeo.  Railway^ 
29  Ohio  St.  214 ;  PiMshurg  dk  St.  Louis  Railway  v.  Nuzum,^ 
60  Indiana,  533 ;  McClure  v.  Philaddphiay  Wilmington  and 
Baltimore  jRailroady  34  Maryland,  532. 

Mb.  Justice  Oray,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

This  is  an  action  of  assumpsit,  and  cannot  be  maintained 
without  proof  of  a  breach  of  contract  by  the  defendant  to 
carry  the  plaintiff.  The  only  contract  between  the  parties  was 
an  express  one,  signed  by  the  plaintiff  himself  as  well  as  by  the 
defendant's  agent  at  Chicago,  and  contained  in  a  ticket  for  a 
passage  to  Hot  Springs  and  back.  The  plaintiff,  having 
assented  to  that  contract  by  accepting  and  signing  it,  was 
bound  by  the  conditions  expressed  in  it,  whether  he  did  or  did 
not  read  them  or  know  what  they  were.  The  question,  when 
he  first  knew  that  the  ticket  required  him  to  have  it  stamped 
at  Hot  Springs,  was  therefore  riglitly  excluded  as  immaterial. 

By  the  express  conditions  of  the  plaintiff's  contract,  he  had 
no  right  to  a  return  passage  under  his  ticket,  unless  it  bore  the 
signature  and  stamp  of  the  defendant's  agent  at  Hot  Springs  ; 
and  lio  agent  or  employ6  of  the  defendant  was  authorized  to 
alter,  modify  or  waive  any  condition  of  the  contract. 

Neither  the  action  of  the  baggage-master  in  punching  the 
ticket  and  checking  the  plaintiff's  baggage,  nor  that  of  the 
gateman  in  admitting  him  to  the  train,  therefore,  could  bind 
the  defendant  to  carry  him,  or  estop  it  to  deny  his  right  to  bo 
carried. 

The  plaintiff  did  net  have  his  ticket  stamped  at  Hot  Springs, 
or  make  any  attempt  to  do  so,  but  insisted  on  the  right  to 
make  the  return  trip  under  the  unstamped  .ticket,  and  without 
paying  further  fare.  As  he  absolutely  declined  to  pay  any 
such  fare,  the  fact  that  the  conductor  did  not  inform  him  of  its 
amount  is  immaterial. 

The  unstamped  ticket  giving  him  no  right  to  a  return  passage, 
and  he  not  having  paid,  but  absolutely  refusing  to  pay,  the 
usual  fare,  there  was  no  contract  in  force  between  him  and 
the  defendant  to  carry  him  back  from  Hot  Springs. 
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There  being  no  such  contract  in  force,  there  could  be  no 
breach  of  it;  and  no  breach  of  contract  being  shown,  this 
action  of  assumpsit,  sounding  in  contract  only,  and  not  in  tort, 
cannot  be  maintained  to  recover  any  damages,  direct  or  conse- 
quential, for  the  plaintifFs  expulsion  from  the  defendant's  train. 
The  pliaintifif,  therefore,  hasT  not  been  prejudiced  by  the  exclu- 
sion of  the  evidence  concerning  the  circumstances  attending  his 
expulsion  and  the  consequent  injuries  to  him  or  his  business. 

The  case  is  substantially  governed  by  the  judgment  of  this 
court  in  Moaher  v.  St.  LouiSj  Iron  Mountain  <&  Southern 
Railway y  127  U.  S.  390,  and  our  conclusion  in  the  case  at  bar 
is  in  accord  with  the  general  current  of  decision  in  the  courts 
of  the  several  States.  See,  besides  the  cases  cited  at  the  end 
of  that  judgment,  the  following:  ChurchiU  v.  Chicago  A 
Alton  Jiailroady  67  Illinois,  390 ;  Petrie  v.  Pennsylvania 
Railroady  13  Vrpom,  449  ;  Pennington  v.  Philaddphiay  Wil- 
mington <&  Baltimore  Railroad^  62  Maryland,  95 ;  Rawitzky 
V.  Louisville  <&  NaahviUe  Railroad^  40  La.  Ann.  47. 

Nor  was  anything  inconsistent  with  this  conclusion  decided 
in  either  of  the  English  cases  relied  on  by  the  learned  coun- 
sel for  the  plaintiff.  Each  of  those  cases  turned  upon  the 
vaUdity  and  effect  of  a  by-law  made  by  the  railway  company, 
not  of  a  contract  signed  by  the  plaintiff;  and  otherwise  essen- 
tially differed  from  the  case  at  bar. 

In  Jennings  v.  Great  Northern  Railway^  L.  B.  1  Q  .B.  7,  the 
by-law  required  every  passenger  to  obtain  a  ticket  before  en- 
tering the  train,  and  to  show  and  deliver  up  his  ticket  when- 
ever demanded.'  The  plaintiff  took  a  ticket  for  himself,  as  well 
as  tickets  for  three  horses  and  three  boys  attending  them, 
by  a  particular  train,  which  was  afterwards  divided  into  two, 
in  the  first  of  which  the  plaintiff  travelled,  taking  all  the 
tickets  with  him;  and  when  the  second  train  was  about  to 
start,  the  boys  were  asked  to  produce  their  tickets,  and,  being 
unable  to  do  so,  were  prevented  by  the  company's  servants 
from  proceeding  with  the*  horses.  An  action  by  the  plaintiff 
against  the  company  for  not  carrying  his  servants  was  sus- 
tained, because  the  company  contracted  with  him  only,  and 
delivered  all  the  tickets  to  him ;  and  Lord  Ohief  Justice  Cock- 
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bum,  with  whom  the  other  judges  concurred,  said  :  "  It  is  un- 
necessary to  determine  whether,  if  the  company  had  given  the 
tickets  to  the  boys,  and  the  boys  had  not  produced  their 
tickets,  it  would  have  been  competent  for  the  company  to 
have  turned  them  out  of  the  carriage." 

In  Butler  v.  McmcJieatery  Sheffield  ds  Lincolnshire  Railway^ 
21  Q.  B.  D.  207,  the  ticket  referred  to  conditions  published  by 
the  company,  containing  a  similar  by-law,  which  further  pro- 
vided that  any  passenger  travelling  without  a  ticket,  or  not 
showing  or  delivering  it  up  when  requested,  should  pay  the 
fare  from  the  station  whence  the  train  originally  started.  The 
plaintiff,  having  lost  his  ticket,  was  unable  to  produce  it  when 
demanded,  and,  refusing  to  pay  such  fare,  was  forcibly  re- 
moved from  the  train  by  the  defendant's  servants.  The  Court 
of  Appeal,  reversing  a  judgment  of  the  Queen's  Bench  Divis- 
ion, held  the  company,  liable,  because  the  plaintiff  was  law- 
fully on  the  train  under  a  contract  of  the  company  to  carry 
him,  and  no  right  to  expel  him  forcibly  could  be  inferred  from 
the  provisions  of  the  by-law  in  question,  requiring  him  to 
show  his  ticket  or  pay  the  fare ;  and  each  of  the  judges  cau- 
tiously abstained  from  expressing  a  decided  opinion  upon  the 
question  whether  a  by-law  could,  have  been  so  framed  as  to 
justify  the  course  taken  by  the  company. 

Judgment  affirmed. 


GLENN  V.  SUMNER. 

EBBOB    TO    THE    CIECUIT  COURT  OF  THE  UNITED    STATES    FOR    THK 
WESTERN  DISTRICT  OF  NORTH   CAROLINA. 

No.  67.    Arpied  November  5, 1889.  —  Decicied  November  18, 1889. 

When  the  answer,  in  an  action  at  law,  both  denies  the  plaintllTs  aUegatlons 
and  sets  up  matters  In  avoidance,  and  the  jury  retam  a  general  verdict 
for  the  defendant  npoQ  all  the  issnes,  he  is  entitled  to  judgment,  notwith- 
Btanding  any  error  in  rolings  upon  the  matters  in  avoidance,  or  any  state- 
ments of  fact  In  that  part  of  the  answer  setting  up  those  matters,  or  in 
a  biU  of  exceptions  to  such  ruUhgs. 
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This  was  an  action  brought  November  10,  1883,  in  the  Cir- 
cuit Court  of  the  United  States  for  the  Western  District  of 
North  CaroUna  by  John  Glenn,  as  trustee  of  tlie  National 
Express  and  Transportation  Company,  against  Thomas  J. 
Sumner  to  recover  $7500  for  an  assessment  on  shares  held  by 
him  in  that  company. 

The  complaint  contained  the  following  allegations : 

"  1st.  That  the  plaintiff  is  and  was  at  the  time  of  issuing 
the  summons  in  this  case  a  citizen  of  Maryland,  and  the  defend- 
ant a  citizen  of  the  Western  District  of  the  State  of  North 
Carolina. 

"2d.  That  the  defendant  is  indebted  to  the  plaintiflf  in 
the  sum  of  seven  thousand  five  hundred  dollars,  for  that 
the  defendant,  on  or  about  the  first  day  of  November,  1865, 
subscribed  for  two  hundi'ed  aud  fifty  shares  of  the  capital 
stock  of  the  National  Express  and  Transportation  Company, 
a  body  corporate  of  the  State  of  Virginia  duly  incorporated 
under  the  laws  thereof,  and  thereby  undertook  and  promised 
to  pay  to  said  company  for  each  and  every  share  so  subscribed 
for  by  said  defendant  the  sum  of  one  hundred  dollars  in  such 
instalments  and  at  such  times  as  said  defendant  might  be  law- 
fully called  upon  and  required  to  pay  the  same,  according  to 
the  legal  tenor  and  effect  of  the  law  under  which  said  com- 
pany was  incorporated,  whereby  and  by  force  of  said  subscrip- 
tion said  defendant  became  and  was  received  and  admitted  as 
stockholder  in  said  company." 

3d.  That  on  September  20,  1866,  the  company  made  a  deed 
of  assignment  of  all  its  property,  rights  and  credits, to  trustees 
for  the  benefit  of  its  creditors. 

4th.  That  on  December  14,  1880,  by  a  decree  of  the  Chan- 
cery Court  of  Richmond  in  the  State  of  Virginia,  the  plaintiflf 
was  substituted  as  sole  trustee  under  that  deed,  and  it  was  ad- 
judged that  the  sum  of  eighty  dollars  a  share  had  never  been 
paid  or  called  for,  and  an  assessment  of  thirty  dollars  a  share 
Avas  made  upon  the  stock  and  stockholders  of  the  company  to 
pay  its  debts  under  the  deed  of  trust. 

5th.  That  the  plaintiflf  accepted  and  qualified  as  such 
trustee. 
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6tb.  That  by  force  of  that  decree  and  of  the  statutes  of 
Virginia^  he  was  authorized  to  receive  and  collect  the  assess- 
ment. 

"  7th.  That  by  force  of  said  contract  of  subscription  to  the 
stock  of  said  company,  and  of  said  call  and  assessment  so  made 
by  said  decree,  the  said  defendant  became  and  is  indebted  and 
liable  to  pay  to  the  plaintiff  the  sum  of  seven  thousand  five 
hundred  dollars,  being  the  amount  of  thirty  dollars  on  each  of 
said  shares  of  the  stock  of  said  company  so  as  aforesaid  sub- 
scribed for  by  said  defendant ;  and,  being  so  liable  to  pay,  the 
said  defendant,  in  considemtion  thereof,  promised  to  pay  said 
sum  to  the  plaintiff  when  thereto  i-equested ;  and  the  defend- 
ant, although  requested  by  the  plaintiff,  failed  and  refused  to 
pay  the  same  to  the  plaintiff  and  still  refuses  so  to  do." 

Tlie  answer  set  up  four  defences,  as  follows : 

1st.  Admitting  the  first  paragraph  of  the  complaint;  and 
alleging  that  the  second  paragraph,  as  well  as  the  seventh,  ^'  is 
not  true  as  the  defendant  is  informed,  advised  and  believes ; " 
and  that  ^'the  defendant  has  no  knowledge  or  information 
sufficient  to  form  a  belief  as  to  the  truth  of  the  all^ations 
contained  in  the  third,  fourtli,  fifth  and  sixth  paragraphs  of 
the  complaint." 

2d.  The  statute  of  limitations  of  three  years ;  and  the  statute 
of  limitations  of  ten  years. 

8d.  That  in  November,  1865,  the  defendant  subscribed  for 
thirty  shares  in  the  company,  but  never  received  any  certifi- 
cate of  stock  or  other  evidence  of  subscription,  or  paid  any 
assessment,  or  was  notified  to  do  so,  and  soon  afterwards,  in 
good  faith,  and  while  the  company  was  free  from  debt,  trans- 
ferred all  his  right  and  interest  in  the  subscription  to  one 
Hart,  who  was  perfectly  solvent,  and  Hart  was  immediately 
afterwards  accepted  by  the  company  as  a  stockholder  in  the 
place  and  stead  of  the  defendant ;  and  "  that  more  than  ten 
years  had  elapsed  since  the  transfer  of  the  defendant's  sub- 
scription as  aforesaid  to  the  said  Hart,  next  before  the  com- 
mencement of  this  action,  and  defendant  pleads  the  statute  of 
limitations  to  such  case  in  bar  of  the  same." 

4th.  A  discharge  in  bankruptcy,  granted  to  the  defendant 


1^ 


Digiti 


zed  by  Google 


GLENN  V.  SUMNER.  156 

Statement  of  the  Case. 

by  the  District  Court  of  the  United  States  on  May  31,  1879, 
under  proceedings  commenced  in  August,  1875. 

The  record,  after  setting  out  these  pleadings,  stated  that  the 
case  was  tried  by  a  jury ;  that  the  jury  "  for  their  verdict  say 
that  they  find  all  the  issues  in  favor  of  the  defendant,"  and 
that  thereupon  judgment  was  entered  as  follows :  "  This  case 
coining  on  to  be  tried  at  said  term  of  the  Circuit  Court  afore- 
said by  a  jury,  and  a  verdict  having  been  rendered  finding  all 
the  issues  raised  by  pleadings  in  favor  of  the  defendant,  it  is 
now,  on  motion  of  Jones  &  Johnston,  attorneys  for  the  defend- 
ant, considered  and  adjudged  by  the  court  that  the  plaintiff 
take  nothing  by  his  said  writ." 

'The  record  set  forth  the  following  bill  of  exceptions  ten-  , 

dered  by  the  defendant  and  allowed  by  the  court :   "  The  I 

plaintiff  excepts  to  the  ruling  of  the  court,  and  for  cause  of  \ 

exception  shows  that  upon  the  trial  it  was  proved  that  the  de- 
fendant was  a  stockholder  in  the  National  Express  and  Trans-  • 
portation  Company ;  that  at  the  time  of  the  organization  of  i 
said  corpoifation  he  paid  twenty  per  cent  on  his  said  stock,  and  , 
the  residue  was  unpaid  ;  that  the  said  corporation  suspended  | 
business  because  insolvent,  and  made  a  deed  of  trust  to  trustees  i 
to  secure  its  creditors  in  the  year  1866 ;  that  in  the  year  1875 
the  defendant  filed  his  voluntarv  petition  in  bankruptcy  in  ' 
said  district,  and  was  thereafter  adjudged  a  bankrupt,  and  dis-  i 
charged  from  all  his  debts  and  liabilities  in  the  year  1879."  j 
The  bill  of  exceptions  then  set  forth  the  substance  of  the  j 
decree  of  the  Chancery  Court  of  Richmond,  as  stated  in  the  1 
complaint,  and  continued  and  concluded  as  follows :                                           * 

"  This  suit  was  brought  to  recover  of  the  defendant  thirty 
per  cent  of  the  par  value  of  the  two  hundred  and  fifty  shares 
of  stock  held  by  him.  The  answer  shows  the  defences  set  up, 
which  include  the  plea  of  his  discharge  in  bankruptcy,  in  bar  of 
recovery.  The  plaintiff  contended  that  it  was  not  a  provable 
debt  at  the  time  of  filing  the  petition  in  bankruptcy.  The 
court  held  that  it  was  a  provable  debt  and  that  the  discharge 
barred  it,  and  so  instructed  the  jury.  Verdict  for  defendant." 
The  defendant  sued  out  this  writ  of  error. 
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.  Mr.  Charles  Marshall  and  Mr.  John  Howard  for  plaintiff 
in  error. 

Mr.  S.  F.  Phillips  for  defendant  in  error. 

Mr.  Justice  Geay  delivered  the  opinion  of  the  court. 

The  sufficiency  and  scope  of  pleadings,  and  the  form  and 
effect  of  verdicts,  in  actions  at  law,  are  matters  in  Avhich  the 
Circuit  Courts  of  the  United  States  are  governed  by  the  prac- 
tice of  the  courts  of  the  State  in  which  they  are  held.  Rev. 
Stat.  §  914 ;  Bond  v.  Dustin,  112  U.  S.  604. 

By  the  Code  of  Civil  Procedure  of  North  Carolina,  the  com- 
plaint is  required  to  contain  a  plain  and  concise  statement  of 
the  facts  constituting  the  cause  of  action,  and  to  have  each 
material  allegation  distinctly  numbered.  §  93.  The  answer 
must  contain  '^a  general  or  special  denial  of  each  material 
allegation  controverted  by  the  defendant,  or  of  any  knowledge 
or  information  thereof,  sufficient  to  form  a  belief,"  and  "a 
statement  of  any  new  matter  constituting  a  defence  or  coun- 
terclaim, in  ordinary  and  concise  language."  §  100.  In  the 
absence  of  a  counterclaim,  no  replication  is  necessary,  unl^s 
ordered  by  the  court.  §  105,  A  general  verdict  is  defined  to 
be  one  "  by  which  the  jury  pronounce  generally  upon  all  or 
any  of  the  issues."     §  232. 

In  the  present  action,  brought  by  the  trustee  under  an  as- 
signment from  an  insolvent  corporation  to  recover  an  assess- 
ment upon  its  stock,  the  allegations  concerning  the  defendant's 
subscription  for  shares,  and  his  liability,  by  reason  of  his  con- 
tract of  subscription  and  of  the  assessment  made  thereon  by  a 
court  of  chancery,  were  contained  in  the  second  and  seventh 
paragraphs  of  the  complaint,  and  their  truth  was  specifically 
denied  in  the  first  defence  set  up  in  the  answer.  •  The  plead- 
ings therefore  distinctly  presented  the  issue,  whether  the  de- 
fendant made  the  subscription  and  was  liable  for  the  assess- 
ment, as  well  as  the  issues  of  the  statutes  of  limitations  and  of 
a  discharge  in  bankruptcy. 

In  the  record  sent  up,  the  verdict  unequivocally  states  that 
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the  jury  "find  all  issues  in  favor  of  the  defendant,"  and  the 
judgment  repeats  that  "  all  the  issues  raised  by  the  pleadings  " 
were  so  found.  This  necessarily  includes  a  finding  that  the 
defendant  was  never  liable  to  pay  the  assessment.  This  ex- 
plicit finding  cannot  be  controlled  by  statements  of  fact  in 
those  parts  of  the  answer  which  set  up  as  independent  defences 
matters  in  avoidance,  or  in  a  bill  of  exceptions  relating  to 
one  of  those  defences  only.  Such  statements,  made  for  the 
purpose  of  presenting  the  issue  to  which  they  relate,  are  not 
evidence  upon  any  other  issue  in  tlie  same  record.  As  held 
by  Chief  Justice  Marshall,  sitting  in  the  Circuit  Court  for  the 
District  of  North  Carolina,  where  the  law  autliorizes  a  defend- 
ant to  plead  several  pleas,  he  may  use  each  plea  in  his  defence, 
and  the  admissions  unavoidably  contained  in  one  cannot  be 
used  against  him  in  another.  Whitaker  v.  Freeman^  1  Dev. 
270,  280.  See,  also.  Knight  v.  McDouall,  12  Ad.  &  El.  438, 
442 ;  Gould  v.  Oliver,  2  Man.  &  Gr.  208,  234;  S.  C,  2  Scott 
N.  R.  241,  262. 

The  finding  of  the  jury,  that  the  defendant  never  subscribed 
for  the  shares  or  was  liable  to  pay  the  assessment,  constitutes 
of  itself  a  conclusive  determination  of  the  case  in  his  favor. 
Consequently,  the  ruhng  of  the  Circuit  Court  upon  the  ques- 
tion, stated  in  the  bill  of  exceptions  and  principally  argued  at 
the  bar,  of  the  effect  of  the  discharge  in  bankruptcy,  is  wholly 
immaterial,  and  cannot  have  prejudiced  the  plaintiff,  for,  how- 
ever that  question  should  be  decided,  the  defendant  would  be 
entitled  to  judgment  upon  the  verdict.  Evans  v.  Pike^  118 
U.  S.  241 ;  Moores  v.  National  BamJc,  104  U.  S.  626  ;  Morisey 
V.  Btmting^  1  Dev.  3. 

Judgment  affirmed. 
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ROBERTSON  v.  GLENDENNIKG. 

KBBOB    TO    THE    OIBCUIT    OOUBT  OF  THE   UNITED    STATES   FOB  THB 
SOUTHERN   DISTRICT   OF  NEW   TORK. 

No.  66.    Argncd  Noy«mbor  4, 188B.  ^  Deddad  Novmnber  18, 1889. 

When  an  article  is  designated  in  a  tariff  act  by  a  specific  name,  and  a  dnty 
imposed  upon  it  by  such  name,  general  terms  In  a  later  part  of  the  same 
act,  althongli  sumclently  broad  to  comprehend  such  article,  are  not  appli- 
cable  to  It. 

Under  the  act  of  March  3,  1883,  22  Stat.  489,  embroidered  linen  handker- 
chiefs are  subject  to  a  duty  of  thirty-five  per  cent  ad  valorem  as  "  hand- 
kerchiefs ; "  and  not  to  thirty  per  cent  ad  valorem  as  **  embroideries." 

This  was  an  action  to  recover  duties  alleged  to  have  been 
illegally  exacted.  Judgment  for  plaintiff,  to  which  defendant 
sued  out  this  writ  of  error.    The  case  is  stated  in  the  opinion. 

Mr,  Solicitor  Genial  for  plaintiff  in  error. 

Mr.  Stephen  G,  Clarke  for  defendant  in  error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  to  recover  an  alleged  excess  of 
duties  exacted  by  the  collector  at  the  port  of  New  York.  De- 
fendants in  error  had  imported  certain  embroidered  linra 
handkerchie'fs,  upon  which  the  collector,  the  plaintiff  in  error, 
assessed  a  duty  of  thirty-live  per  cent  ad  valorem,  under  the 
eighth  paragraph  of  Schedule  J  of  §  2502  of  title  83  of  the 
Revised  Statutes,  as  enacted  by  §  B  of  the  act  of  March  3d, 
1883,  22  Stat.  488,  507,  which  reads : 

"  Brown  and  bleached  linens,  ducks,  canvas,  paddings,  cot 
bottoms,  diapers,  crash,  huckabacks,  handkerchiefs,  lawns  or 
other  manufactures  of  flax,  jute  or  hemp,  or  of  which  flax,  jute 
or  hemp  shall  be  the  coihponent  material  of  chief  value,  not 
specially  enumerated  or  provided  for  in  this  act,  thirty-flve  per 
centum  ad  valorem." 

The  defendants  in  error  paid  this  duty  under  protest,  claim- 
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ing  that  the  goode  were  only  liable  to  thirty  per  cent  ad 
valorem,  under  the  eleventh  paragraph  of  the  same  schedule, 
as  follows : 

^'  Flax  or  linen  laces  and  insertings,  embroideries,  or  manu- 
factures of  linen,  if  embroidered  or  tamboured  in  the  loom  or 
otherwise,  by  machinery  or  with  the  needle  or  otlier  process, 
and  not  specially  enumerated  or  provided  for  in  this  act,  thirty 
\)er  centum  ad  valorem/* 

Samples  of  the  goods  in  question  were  produced  in  evidence 
and  it  appeared  that  the  body  of  the  cloth  was  linen  cambric, 
that  is,  made  of  flax ;  that  the  articles  were  known  in  trade  as, 
and  were  in  fact,  embroidered  handkerchiefs;  and  that  the 
embroidery  was  a  substantial  part  of  the  handkerchief,  and 
was  done  with  cotton. 

All  the  requirements  as  to  protest,  appeal  and  time  of  bring- 
ing suit  having  been  complied  with,  the  court  directed  a  verdict 
for  the  importers  for  the  difference  claimed,  upon  which  judg- 
ment was  rendered,  and  the  cause  is  brought  here  oil  writ  of 
error. 

The  articles  in  controversy  were  embroidered  linen  handker- 
chiefs; and  it  is.  contended  in  support  of  the  judgment  that 
the  provisions  of  the  statute  should  be  treated  as  if  they  read : 
"  On  linen  handkerchiefs  thirty-five  per  cent  ad  valorem,  but, 
if  embroidered,  thirty  per  cent  ad  valorem." 

We  cannot  concur  in  this  construction.  The  word  "  hand- 
kerchiefs''  is  denominative  and  not  merely  descriptive,  and 
when  an  article  is  designated  by  a  specific  name,  and  a  duty 
imposed  upon  it  by  such  name,  general  terms  in  a  later  part  of 
the  same  act,  although  sufficiently  broad  to  comprehend  such 
article,  are  not  applicable  to  it.  Arthur  v.  Lahey^  96  U.  S.  112, 
113,  and  cases  cited. 

The  eighth  paragraph  covers  handkerchiefs  and  also  "  other 
manufactures  of  flax,  jute  or  hemp,  or  of  which  flax,  jute  or 
hemp  shall  be  the  component  material  of  chief  value,"  and  the 
eleventh  paragraph  applies  to  flax  or  linen  laces,  insertings, 
embroldeiries  or  manufactures  of  linen,  if  embroidered  or  tam- 
boured, and  not  specially  enumerated  or  provided  for  in  the 
act 
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Where  manufactures  of  linen,  other  than  those  enumerated 
in  the  first  provision,  .are  embroidered  or  tamboured  they  are 
subjected  to  the  rate  specified  m  the  second  provision.  "  The 
test  of  the  rate  of  duty  is  that  of  embroidery  or  not."  Arthur 
V.  Homer^  96  U.  8. 137,  140.  In  that  case,  certain  linen  em- 
broidered dress-patterns  had  been  imported  into  the  port  of 
New  York,  and  were  held  dutiable  at  the  rate  imposed  on  em- 
broidered manufactures  of  linen.  The  acts  of  March  2,  1861, 
of  July  14, 1862,  and  of  June  30,  1864,  and  the  Revised  Statn 
utes  of  1874,  bearing  upon  the  subject,  were  considered.  By 
none  of  these  acts  were  such  dress-patterns  specifically  enumer- 
ated as  subject  to  a  different  duty.  £fut  linen  handkerchiefs 
were,  as  by  the  act  of  1883  they  are,  mentioned  as  among  the 
linen  goods  for  which  a  certain  rate  was  designated. 

In  Solomon  v.  Arthur,  102  U.  S.  208,  211,  212,  Mr.  Justice 
Bradley,  deUvering  the  opinion  of  the  court,  makes  the  dis- 
tinction between  the  use  of  a  description  applicable  to  many 
kinds  of  goods  having  different  names,  and  the  use  of  the  spe- 
cific name  itself,  entirely  clear,  and  upon  that  distinction  the 
disposition  of  the  case  turned. 

We  consider  that  distinction  applicable  here,  and  hold  that 
these  handkerchiefs,  although  embi*oidered,  did  not  fall  within 
the  second  provision. 

The  judgment  must  be 

Reversed  and  the  cavse  remanded,  with  inetructians  to  grant 
a  new  trial,  and  it  is  so  ordered. 
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WATSON  V.  CINCINNATI,   INDIANAPOLIS,   ST. 
LOUIS  AND  CHICAGO  RAILWAY  COMPANY. 

APPEAL  FBOM  THE  OIBCUIT  OOUBT  OF  THE  UNITED  STATES  FOB  THE 
DISTBIOr  OF  INDIANA. 

No.  48.    Argaed  October  31, 1889.  —  Decided  Norember  18, 1880. 

T)ie  iiDproyement  In  grain-car  doors,  as  claimed  by  Channccy  R.  Watson 
and  patented  to  bim  by  letters  patent  No.  203,226,  dated  April  80,  1878. 
may  have  been  new  and  nseful,  but  did  not  involve  the  exercise  of  the 
inventive  facalty,  and  embraced  nothing  that  was  patentable. 

In  equity.  The  court  stated  the  case  in  its  opinion  as 
follows: 

This  was  a  bill  filed  by  appellant  against  the  Cincinnati, 
Indianapolis,  St.  Louis  and  Chicago  Railway  Company,  in  the 
Circuit  Court  of  the  United  States  for  the  Districf  of  Indiana, 
alleging  an  infringement  of  letters  patent  No.  203,226,  granted 
to  him  for  an  improvement  in  grain-car  doors,  bearing  date 
the  30th  day  of  April,  1878. 

The  complainant  averred,  in  his  bill,  that  the  patent  was  in- 
tended to  secure  and  did  secure  to  him  ^'  the  sole  and  exclusive 
right  to  make,  use  and  sell  a  car  for  the  transportation  of  grain 
and  other  freight,  constructed  substantially  like  an  ordinary 
freight  car,  having  an  outside  door  for  closing  the  car,  and  pro- 
vided with  an  inside  flexible  or  yielding  sliding  grain  door,  which 
is  adapted  to  be  carried  up  on  guide  rods  or  their  equivalent 
over  head  and  out  of  the  way  and  under  the  roof  of  the  cars; 
tliat  of  such  a  car  having  an  outside  enclosing  car  door  proper, 
in  combination  with  an  inside  sliding  flexible  grain  door,  he  was 
the  first  and  original  inventor,"  etc.  Thefee  averments  were 
denied  in  the  answer,  which  also  alleged  that  the  thing  pat 
ented  in  said  patent,  and  every  material  or  substantial  part 
thereof,  had  been  shoWn  and  described  prior  to  Watson's  sup- 
posed invention  in  various  letters  patent,  fifteen  in  number, 
among  them  being  a  patent  issued  to  Martin  M.  Crooker,  May 
VOL.  ex XX ir— 11 
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26,  1868,  and  a  patent  issued  to  Horace  L.  Clark,  Angost  29, 
1871 ;  and  further  averred  that  the  grain-car  doors,  referred 
to  in  the  bill  as  being  on  the  cars  of  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company,  were  made  under  the  Crooker 
patent,  which  was  afterwards  assigned  to  Dennis  F.  Van  Liew, 
and  it  was  with  his  license  and  consent  that  the  cars  were  so 
equipped  with  said  doors ;  that  ^'  the  only  differences  between 
said  Crooker's  doors  and  the  complainant's  are,  that  Crooker's 
slide  in  grooves  and  have  their  slats  fastened  together  by  a 
continuous  wire  running  through  them,  while  complainant's 
slide  on  rods  passing  through  staples,  and  are  fastened  together 
by  ordinary  hinges,  both  being  inside  doors,  and,  with  the  ex- 
ception of  the  above  diflFerences,  operating  in  substantially  the 
same  way ;  that  complainant's  door,  as  described  in  his  patent, 
contains  no  patentable  invention  in  view  of  the  Crooker  patent, 
nor  is  it  any  improvement  thereon,  nor  in  view  of  the  state  of 
the  art  was  there  any  patentable  novelty  or  invention  therein." 
The  answer  also  denied  any  infringement  of  Watson's  patent. 
Proofs  having  been  taken,  the  bill  was,  upon  hearing,  dismissed, 
from  which  decree  appeal  was  prosecuted  to  this  court.  The 
opinion  by  Woods,  J.,  will  be  found  reported  in  23  Fed. 
Rep.  443. 

Mr.  CharUs  P.  Jacobs  for  appellant 

Mr.  George  Payson  for  appellee. 

Mb.  Chief  Justice  Fitllbr,  after  stating  the  cbb^  delivered 
the  opinion  of  the  court. 

The  proof  of  the  use  of  grain-oar  doors  by  the  defendant 
was  contained  in  a  stipulation,  whereby  it  was  agreed  ^^  that 
the  defendant  had  hauled  over  its  line  of  road,  in  said  State  of 
Indiana,  freight  cars  belonging  to  the  Chicago,  Rock  Island 
and  Pacific  Railway  Company,  having  a  solid  outside  door,  like 
an  ordinary  freight  car,  and  an  inner  flexible  sliding  grain 
door  of  less  height  than  the  opening  in  the  side  of  the  oar,  the 
grain  door  sliding  in  grooves  like  the  grooves  shown  in  the 
patent  of  Martin  M.  Crooker,  of  May  26, 1868,  and  the  slats 
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composing  the  door  being  attached  to  each  other  by  being 
strung  upon  wires  passing  through  the  slats." 

Watson's  application  was  dated  February  18, 1878,  and  con- 
tained the  following  claims : 

^'  1st.  A  grain  door,  constructed  of  longitudinal  sectional 
pieces,  hinged  or  strapped  together  in  such  manner  as  that 
the  door  as  a  whole  may  yield  to  follow  any  desired  line  of 
movement  when  it  is  not  in  use  as  a  grain  door,  and  it  is 
desired  to  place  it  out  of  the  way,  substantially  as  herein 
described. 

^^  2d.  A  grain  door,  B,  constructed  as  above  described,  and 
hinged  or  strapped  so  as  to  be  flexible  or  yielding,  for  the 
purpose  set  forth,  in  combination  with  the  guiding  rods  C, 
whereby,  when  not  in  use,  it  may  be  carried  up  and  placed  in 
the  horizontal  portion  of  said  guiding  rods,  so  as  to  be  out  of 
the  way,  substantially  as  described. 

^*  3d.  A  grain  door,  D,  constructed  as  described,  and  pro- 
vided with  staples  o  Oy  in  combination  with  guiding  rods  C, 
and  devices  for  affixing  it  to  the  top  of  the  car,  substantiaUy 
as  described  and  for  the  purposes  set  forth." 

The  application  was  rejected  March  8,  1878,  the  examiners 
stating :  ^^  This  '  grain  door '  differs  from  Crocker's  (May  26, 
1868,  No.  78,188,  carpentry  doors),  ^  railroad  car '  only  in  the 
name  and  in  this,  that  the  upper  portion  of  Ci\x>ker's  door  is 
cut  off  to  make  applicant's.  The  rods  and  staples  are  substi- 
tutes for  Crocker's  channel-irons  —  obvious  to  any  skilled 
workman."  Watson  then,  on  the  18th  of  March,  1878,  amended 
his  specification  by  inserting : 

.  ^^Tfais  invention  relates  to  improvements  in  the  class  of 
grain  doors  for  cars,  and  the  invention  consists  in  the  com- 
bination, with  a  car,  of  an  inside  vertically  sliding  flexible  or 
yielding  door  and  guiding  rods,  whereby  the  door,  when  not 
in  use,  may  be  carried  up  and  placed  on  the  horizontal  por- 
tion of  said  guiding  rods,  so  as  to  be  out  Of  the  way." 

^'  I  am  aware  that  a  car  door  of  similar  construction,  sliding 
in  grooved  ways,  is  old,  and  such  I  do  not  desire  to  claim, 
broadly,  as  my  invention.  Said  door,  however,  constitutes  an 
outside  .or  closing  car  door  proper,  and  the  car  could  not  be 
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loaded  or  used  for  bulk  grain  unless  the  grain  is  put  in  from 
the  roof  of  the  car,  as  the  door  completely  closes  the  doorway 
or  opening.  Furthermore,  said  door  is  obviously  objection- 
able for  other  reasons,  viz. :  The  grain  will  lodge  or  get  in  the 
grooved  ways  in  which  the  door  slides,  binding  or  locking  it 
so  as  to  prevent  its  being  raised,  and  also,  being  an  outside 
door,  the  grain,  pressing  against  it,  would  forcfe  or  bulge  the 
door  outward,  producing,  a  similar  effect  as  the  grain  lodging 
in  the  grooved  ways ;  whereas  my  door,  being  an  inside  door 
and  not  reaching  the  top  of  the  doorway  or  opening,  admits 
an  open  space  at  the  top  for  loading  iii  the  grain,  with  an  or- 
dinary outside  door,  to  be  locked  or  otherwise  secured  after 
the  car  is  loaded.  By  also  employing  guiding  rods  for  the 
door  to  slide  upon,  and,  being  an  inside  door,  the  defects  inci- 
dent to  the  grooved  ways  and  an  outside  door  before  referred 
to  are  entirely  obviated." 

And  at  the  same  time  he  substituted  for  his  first  and  second 
claims  the  following : 

"  1st.  The  combination,  with  a  car,  of  an  inside  flexible  or 
yielding  and  vertically  sliding  grain  door  and  guiding  rods  C, 
whereby  said  door,  when  not  in  use,  cdn  be  carried  up  and 
placed  on  the  horizontal  portions  of  said  guiding  rods,  out  of 
the  way,  substantially  as  and  for  the  purpose  herein  shown 
and  described." 

March  20,  the  application  was  again  rejected,  the  examiners 
stating : 

"  It  is  not  considei'ed  that  Crooker  in  removing  the  upper 
few  slats  of  his  door  would  be  making  a  patentable  improve- 
ment on  his  own  invention,  albeit  he  might  change  its  name 
and  allege  the  result  of  loading  in  over  the  top  of  his  door. 

"  The  change  is  an  obvious  one  to  any  tiser  6t  freight  cars ; 
further,  tlie  use  of  rods  and  eyes  is  old  in  this  connection.  See 
patent  of  H.  L.  Clark,  Aug.  29, 1871,  No.  118,514  (carpentry 
doors),  which  further  confirms  the  former  action  in  relation 
thereto. 

"  In  regard  to  the  clogging  and  binding  referred  to  in  argu- 
ment, no  clear  or  considerable  results  are  seen  to  be  accom- 
plished by  applicant's  device  over  the  reference,  such  as  should 
argue  any  invention  thereon." 
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Watson  then,  on  the  21  st  of  March,  1878,  further  amended 
by  substituting  for  the  first  and  second  claims  the  following : 

"The  combination,  with  a  car,  of  an  inside  flexible  or  yield- 
ing sliding  grain  door,  having  staples  c,  and  the  vertical  and 
horizontal  bent  guiding  rods  C,  extending  from  the  floor  of  the 
car  upwardly  and  under  the  roof  of  the  car,  as  herein  shown 
and  described,  whereby  said  door,  when  not  in  use,  can  be  car- 
ried up  on  the  horizontal  portions  of  said  guiding  rods,  out  of 
the  way,  substantially  as  specified." 

The  examiners  again  responded,  March  23, 1878: 

"The  application  does  not  present  patentable  novelty  over 
Crocker,  cited. 

"In  view  of  the  state  of  the  art  as  shown  by  the  references 
cited,  the  v^e  of  eyes  and  rods  for  guiding  the  sliding  door  are 
the  simple  mechanical  equivalents  of  the  channel  irons  of 
Crocker.  As  claim  does  not  differ  in  a  matter  of  substance 
from  the  preceding,  it  is  a  second  time  rejected." 

An  appeal  was  prosecuted  to  the  examiners-in-chief,  who  re- 
versed the  decision,  saying : 

"  The  invention  in  this  case  is  small  and  the  claim  is  corre- 
spondingly limited.  It  consists  of  a  combination  of  various 
instrumentalities  not  found  in  either  of  the  references. 

"  Applicant's  car,  as  a  whole,  is  adapted  by  convertibility  to 
uses  not  compatible  with  the  cases  cited,  without  injury.  In 
this  case  the  flexible  door  is  applied  in  addition  to  the  usual 
slide  doors,  and  when  coarse  freight  is  to  be  carried  the  flex- 
ible shutters  are  secured  in  place  at  the  top  under  the  roof  of 
the  car." 

The  door  in  use  upon  the  freight  cars  which  appellee  hauled 
over  its  road,  was  a  grain  door  sliding  in  grooves.  The  Watson 
door  was  carried  on  rods  with  staples.  Even  if  there  were  no 
material  difference  between  a  door  sliding  in  grooves  and  a 
door  sliding  on  rods  and  staples,  thei'e  was  no  infringement, 
for  Watson  had  in  effect  disclaimed  a  door  sliding  in  grooves 
by  his  amendments  and  the  terms  of  his  specification  as  they 
stood  amended,  and  in  the  naiTow  claim  of  his  patent  the 
staples  €  and  the  guiding  rods  C  were  part  of  his  combination, 
which  he  could  not,  under  the  circumstances,  say  were  not  es- 
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sential  to  it,  nor  that  the  grooves  were  an  equivalent.  Oage 
V.  Herring.  107  U.  S.  640;>ay  v.  Cordemian,  109  U.  S.  408. 
But  counsel  for  appellant  insists  that  Watson's  real  invention 
^'  was  not  a  question  of  rods  or  grooves,  but  was  the  combination 
in  a  freight  car  having  an  outside  rigid  door,  of  an  inner  flexi- 
ble sliding  grain  door.'' 

The  Crooker  door  was  patented  May  26,  1868,  and  made  of 
separate  strips  attached  to  each  other  by  long  continuous 
metal  straps,  so  as  to  be  flexible  and  capable  of  being  slid  up 
out  of  the  way  under  the  roof  of  the  car,  in  grooves  or  channel 
irons  affixed  to  the  inside  of  the  door-posts,  but  was  a  full  and 
not  a  half  door.  One  of  the  doors  was  an  inside  door,  as  ap- 
pears from  the  drawings,  and  was  described  in  his  specification 
as  follows :  ^'  B  B  and  B'  B'  are  metallic  grooved  ways  applied 
at  the  margin  of  the  door  spaces  d  d  and  partially  across  the 
car,  immediately  under  the  roof  of  the  same,  the  vertical  por- 
tions of  the  ways  B'  B  being  on  the  inside  of  the  car,  just  at 
the  edge  of  the  said  spaces,  and  firmly  bolted  in  place  upon 
the  car  framing,  or,  if  preferred,  these  vertical  portions  may 
be  in  the  door  space  itself,  as  is  the  case  with  those  of  the 
ways  B  B."  The  Clark  patent  was  issued  August  29,  1871, 
for  a  rigid  grain  door  filling  only  half  the  opening,  and  slid- 
ing on  rods  to  the  top  of  the  car,  where  it  was  then  swung  up 
into  a  horizontal  position,  turning  on  eyes  at  the  upper  comers 
of  the  rods.  The  evidence  established  that  inside  grain  doors, 
filling  only  part  of  the  opening,  had  long  been  used  on  freight 
cars  in  connection  with  the  outside  door.  Watson's  door  was 
made  of  separate  slats,  united  to  each  other  by  hinges,  and 
provided  with  staples  at  both  ends  that  encircled  the  guiding 
rods  on  which  the  door  might  be  slid  up  under  the  roof  of  the 
car  so  as  to  be  out  of  the  way.  Making  Crooker's  door 
smaller  so  as  to  fill  only  half  the  opening,  and  using  it  in  con- 
nection with  an  ordinary  outside  door,  in  combination  with  a 
car,  is  the  invention  claimed. 

We  agree  with  the  learned  judge  holding  the  Circuit  Court 
when  he  says:  '^  There  is  nothing  in  either  specification  or  claim 
concerning  'ordinary  freight  cars'  nor  solid  sliding  outside 
doors,  and  in  the  claim  nothing  about  outside  doors  at  all. 
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unless  inferred  from  the  description  given  of  an  inside  door. 
If,  however,  such  an  inference  is  permissible,  and  the  patent 
must  or  may  be  construed  to  consist  in  such  a  combina- 
tion of  inside  aild  outside  doors  as  is  asserted,  it  cannot  be 
upheld,  because  it  does  not  involve  invention,  but  consists  in  a 
mere  aggregation  of  parts,  each  to  perform  its  separate  and  in- 
dependent function  substantially  in  the  same  manner  as  before 
combination  with  the  other  and  without  contributing  to  a  new 
and  combined  result.  The  outside  door  certainly  remains  un- 
affected in  construction  and  in  use ;  and  the  inner  door  is  the 
same  as  the  Crocker  door,  with  a  few  slats  left  off  or  taken 
off  by  design  or  by  accident;  and  whether  done  in  one  way 
or  the  other  the  change  cannot  reasonably  be  called  invention, 
unless  the  distinction  between  mere  mechanical  skill  and  in- 
ventive genius  is  to  be  disregarded." 

There  was  nothing  new  in  flexible  or  rigid  doors,  outside 
and  inside.  There  was  nothing  new  in  the  use  of  outside  and 
inside  rigid  doors  in  combination,  the  inside  door  tilling  only 
part  of  the  opening.  The  substitution  of  the  old  flexible  slid- 
ing inside  door,  reduced  in  size  to  correspond  with  the  old 
inside  rigid  grain  door,  may  have  required  some  mechanical 
skill,  and  may  have  been  new  and  useful,  but  it  did  not  involve 
the  exertion  of  the  inventive  faculty,  and  embraced  nothing 
that  was  patentable.  Thompson  v.  Boiasdier^  114  U.  8.  1, 
11,  12,  and  cases  there  cited ;  Stephenson  v.  Brootdyn  Cross- 
town  Railroad  Company ^  114  U.  S.  149. 

The  decree  was  right,  and  it  is 

Affirmed. 


MERRITT  V,  TIFFANY. 

ERBOK  TO  THE  CIRCUIT    OOUKT  OF   THE    UNITED    STATES    FOR    THB 
SOUTHERN   DISTRICT   OF  NEW    YORK. 

Ko.  eo.  Argued  November  4, 1889.  ~  Decided  November  18, 1880. 

The  "  professional  productions  of  a  statnary  or  of  a  sculptor  only,'*  as  that 
phrase  is  used  in  the  tariff  act,  (§  2604  Key.  Stat.  2d  ed.  p.  478,)  em- 
braces such  works  of  art  as  are  the  result  of  the  artist's  own  creation. 
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or  are  copies  of  them,  made  under  his  direction  and-  sapervision,  or 
copies  of  works  of  other  artists,  made  under  the  like  direction  and  super- 
vision, aS'  distinguished  from  the  productions  of  the  manufacturer  or 
mechanic. 

This  was  aa  action  to  recover. duties  alleged  to  have  been 
illegally  exacted.  Verdict  for  the  plaintiff  and  judgment  on 
the  verdict.  Defendant  sued  out  this  writ  of  error.  The  case 
is  stated  in  the  opinion. 

Mr.  Solicitor  Ge^ieral  for  plaintiff  in  error. 

Mr.  Edward  Hartley  for  defendant  in  error.  Mr.  Walter 
IL  Coleman  was  with  him  on  the  brief. 

Mr.  Justick  Fikld  delivered  the  opinion  of  the  court. 

In  1880  and  1881,  the  plaintiff  below,  Charles  L.  Tiffany, 
imported  from  France  and  England  various  bronze  statues  and 
statuettes,  which  he  claimed  a  right  to  enter,  as  statuary,  on 
pa3'ing  a  duty  of  ten  per  cent  ad  valorem,  but  on  which  the 
collector  charged  a  duty  of  forty-five  per  cent,  as  non-enumer- 
ated manufactures  of  copper.  He  was  accordingly  compelled, 
in  order  to  obtain  his  goods,  to  pay  $420.25  in  excess  of  the  ten 
per  cent,  which  payment  he  made  under  protest,  and  appealed 
to  the  Secretary  of  the  Treasury,  who  affirmed  the  decision  of 
the  collector.  He  then  brought  this  action  in  the  Supreme 
Court  of  New  York,  from  which  it  was  removed  on  certiorari 
to  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York. 

The  plaintiff  relied  for  recovery  on  the  paragraph  in  "  Sched- 
ule M,  Sundries,"  contained  in  Title  thirty-three  of  the  He- 
vised  Statutes,  "  Duties  upon  Imports."  That  paragraph  reads 
as  follows : 

"Paintings  and  statuary,  not  otherwise  provided  for:  ten 
per  centum  ad  valoreifi.  But  the  term  ^  statuary,'  as  used  in 
the  laws  now  in  force  imposing  duties  on  foreign  importations, 
shall  be  understood  to  include*  professional  productions  of  a 
statuary  or  of  a  sculptor  only."    Rev.  Stat.  2d  ed.  478,  479. 

The  collector  claimed  that  the  goods  were  subject  to  the 
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duty  oharged  under  the  paragraph  in  **  Schedale  E,  Metals/' 
contained  in  the  same  title  of  the  Revised  Statutes.  That 
paragraph  reads  as  follows : 

'^  Copper  in  roDed  plaues,  called  braziers'  copper,  sheets,  rods, 
pipes  and  copper  bottoms,  and  aU  manufactures  of  copper,  or 
of  which  copper  shaU  be  a  component  of  chief  value^  not  other- 
wise provided  for :  forty-five  per  centum  ad  valorem."  Rev. 
Stat.  2d  ed.  467. 

The  articles  imported  were  all  made  of  copper,  and  fell 
under  the  general  designation  of  '' manufactures  of  copper," 
or  of  "  manufactures  of  which  copper  is  a  component  of  chief 
value,"  subject  to  a  duty  of  forty-five  per  cent  ad  valorem,  as 
charged  by  the  collector,  unless  provision  for  a  different  duty 
on  articles  of  that  character  is  made  in  some  other  clause  of 
the  statute.  There  is  no  other  clause  applicable  to  them,  unless 
they  come  under  the  head  of  "  statuary,"  as  defined  by  Con- 
gress. That  definition,  as  seen  above,  includes  the  '^profes- 
sional productions  of  a  statuary  or  of  a  sculptor  only."  What 
productions  are  to  be  deemed  professional  productions  of  a 
statuary  or  a  sculptor  it  is  difficult  to  state  in  general  terms, 
so  as  to  embrace  every  article  of  the  kind.  It  is  sufficiently 
accurate,  however,  for  this  case,  to  say  that  the  definition  em- 
braces such  works  of  art  as  are  the  result  of  the  artist's  own 
creation,  or  are  copies  of  them,  made  under  his  direction  and 
supervision,  or  copies  of  works  of  other  artists,  made  under 
the  like  direction  and  supervision,  as  distinguished  from  the 
productions  of  the  manufacturer  or  mechanic.  The  definition 
does  not  limit  the  professional  prodi^ctions- to  those  of  the 
sculptor's  creation.  As  said  in  TuUon  v.  Vitiy  108  U.  S.  312, 
318:  ''An  artist's  copies  of  antique  master-pieces  are  works 
of  art  of  as  high  a  grade  us  those  executed  by  the  same  hand 
from  original  models  of  modern  scdlptors." 

The  articles  in  question  in  this  present  case  were  repro- 
ductions of  noted  figures,  and,  with  the  exception  of  the  two 
Roman  Gladiators  by  Guillemin,  were  all  made  by  manufac- 
turers or  mechanics.  A  model  of  a  figure  being  prepared,  any 
number  of  copies  can  be  cast  from  it  without  any  aid  of  the 
sculptor.    One  of  the  witnesses  in  the  case  testified  that  he  had 
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been  employed  in  New  York  City  for  eleven  years  in  the  man- 
ufacture  of  bronze  statuettes  ;  and  that  the  company  with 
which  he  was  connected  manufactured  about  forty  thousand 
figures  a  year,  varying  in  size  from  ten  inches  to  thirty-six  and 
thirty -nine  inches,  some  similar  to^  and  some  larger  than,  the 
sample  produced. 

Another  witness,  who  stated  that  he  had  been  familiar  with 
the  process  of  manufacturing  statues  for  twenty  years,  testified 
that  the  men  who  do  the  work  of  casting  are  skilled  mechanics; 
that  a  model  of  a  figure  can  be  made  so  as  to  produce  any  num- 
ber  of  copies ;  and  that  the  process  is  purely  mechanical. 

The  testimony  of  L6on  Barr6,  who  purchased  the  articles 
for  the  plaintiff,  is  instructive.  He  had  been  salesman  and 
buj'er  for  him  for  sixteen  years,  and  had  purchased  in  Europe 
bronze  statues  for  him  since  1880.    He  thus  testified  : 

'^  The  method  of  production  of  bronze  statuary  abroad  is  as 
follows:  The  artist  or  statuary  first  conceives  a  design;  he 
puts  it  on  paper;  he  studies  his  subject  historically,  and  then 
makes  >a  clay  model ;  from  that  clay  model  he  makes  a  plaster 
one  which  he  either  sells  to  a  founder  or  reproducer,  who  is 
technically  called  an  editor,  or  else  he  edits  it  himself.  .  .  . 
The  editor  must  for  the  purpose  of  reproduction  either  use  the 
clay  or  plaster  model  of  the  statuary.  That  was  so  here.  I 
find  next  two  Boman  Gladiators  on  this  invoice.  The  original 
model  of  that  was  made  by  Guillemin  and  edited  by  him,  and 
manufactured  under  his  immediate  personal  (Supervision.  He 
is  a  well  known  sculptor  and  statuary,  and  these  are  his  pro- 
fessional productions.  I  find  next  the  statues  of  Penelope, 
Madeline  and  the  Eetour  des  Champs,  and  busts  of  Delilah 
and  Shakespeare.  The  busts  are  cast  by  Barbedienne.  He  is 
the  most  noted  founder  of  bronze-  statuary.  The  others  are 
cast  by  David,  who  is  also  a  superior  founder.  I  don't  know 
what  artist  made  the  original  clay  models  in  these  cases.  I 
find  also  on  the  invoice  a  Y6nus  de  Milo,  and  Mercury,  and 
David  before  the  Combat,  and  a  Bernard  Palissy,  all  cast  by 
Barbedienne.  The  original  artist  is  unknown  to  me.  Barbe- 
dienne is  a  maker  of  statues.  When  a  sculptof  has  produced 
his  clay  model,  unless  he  is  himself  an  editor,  he  expends  no 
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further  work  on  the  subject ;  but  all  subsequent  processes  of 
founding,  chasing  and  finishing  are  done  by  the  editor.  This 
is  artistic  work.  There  is  another  way  of  making  bronze  stat- 
uary, but  the  statues  in  this  suit  Avere  made  as  I  have  stated. 

.  .  .  In  all  cases  of  editing  it  is  absolutely  necessary  for 
the  editor  to  have  and  use  the  model  of  a  sculptor."  Upon 
cross-examination  this  Avitness  gave  further  evidence  tending 
to  show  that,  with  the  exception  of  Guillemin  referred  to,  the 
only  other  sculptor  is  Basset ;  all  the  others  are  editors.  The 
witness  states:  "I  know  Basset  to  be  a  sculptor;  I  have  seen 
his  models.  He  did  not  make  the  models  for  the  Love  and 
Flora.  Any  number  of  reproductions  in  bronze  can  be  made 
from  the  artist's  model  without  any  further  work  of  the 
sculptor." 

The  evidence  thus  given  by  different  witnesses  was  suflBcient 
to  justify  the  defendant  in  a^ng  the  court  to  instruct  the  jury 
that,  "  If  they  find  from  the  evidence  that  the  imported  articles 
were  made,  not  by  professional  sculptors  or  statuaries,  or  by 
their  assistants  under  their  direction,  but  were  made  by  skilled 
workmen  or  mechanics  in  the  employ  of  the  manufacturer, 
then  their  verdict  should  be  for  the  defendant."  This  instruc- 
tion the  court  refused,  to  which  refusal  counsel  excepted.  In 
its  ruling  in  this  respect,  we  think  the  court  erred.  Under  the 
instruction  the  jury  might  possibly  have  found  that  some  of 
the  articles,  like  the  Roman  Gladiators,  were  the  productions 
of  a  statuary  or  a  sculptor,  within,  the  meaning  of  the  statute, 
while  excluding  others. 

The  judffmeiit  must  therefore  he  reversed  a/iid  the  cause 
remanded  for^  a  new  trial;  and  it  is  so  ardered. 
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ANTHONY  V,  LOUISVILLE  AND  NASHVILLE 
RAILROAD  COMPANY. 

BRBOB  TO  THB  OIBC0IT    OOURT   OF    THE    UNITED    STATES    FOR    THK 
EASTERN   DISTRICT  OP  MISSOURI. 

Ko.  77.  Argued  and  ■ubmllted  NoTember  7, 188»i  —  Deeided  November  18, 1880. 

An  exception  to  the  refusal  of  the  presiding  judge  at  a  jury  trial  to  instruct 
the  jury  in  language  prayed  for  by  counsel  is  of  no  avail,  if  the  refusal 
be  followed  by  instructions  in  the  general  diarge,  substantially  to  the 
same  efl^t,  but  in  the  language  of  the  court. 

A  general  exception  to  the  whole  of  a  charge  to  the  jury  will  not  avafl  a 
plaintiff  in  error  if  the  charge  contains  distinct  propositions  and  any  one 
of  them  is  free  from  objections. 

The  case  is  stated  in  the  opinion. 

Mr,  2>.  P.  Dyer  and  Mr.  Nathxm  Franks  for  plaintiff  in 
error,  submitted  on  their  brief. 

Mr.  Henry  W.  Bond  for  defendant  in  error. 

Mr.  Justice- Field  delivered  the  opinion  of  the  court. 

This  Avas  an  action  by  the  plaintiff  to  recover  damages  from 
the  Louisville  and  Nashville  Railroad  Company  for  injuries 
suffered  by  him  by  reason  of  the  derailment  of  a  car  attached 
to  a  train  belonging  to  that  company,  in  which  he  was  being 
carried  as  a  passenger  on  its  line  from  Louisville,  Kentucky, 
to  St.  Louis,  Missouri. 

The  answer  of  the  defendant  set  up  that  the  accident  was 
caused  by  reason  of  a  latent  or  hidden  defect  or  flaw  in  the 
body  of  a  steel  rail  laid  on  the  track  of  the  road,  a  defect 
which  no  outward  inspection  could  detect.  Issue  being  joined, 
the  case  was  brought  to  trial  and  certain  instructions  to  the 
jury  were  requested  by  the  plaintiff,  which  set  forth,  with  sub- 
stantial accuracy,  the  liability  of  railroad  companies  for  having 
defective  roads,  by  which  accidents  are  caused  to  passengers 
travelling  in  their  cars.     These  instructions  were  refused,  and 
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to  the  refusal  exceptions  were  taken.  These  exceptions,  how- 
ever, cannot  avail  the  plaintiff  in  error,  because  the  substance 
of  the  instructions  refused  was  contained  in  the  charge  subse- 
quently given  by  the  court.  The  object  of  the  instructions 
was  to  impart  such  information  as  would  govern  the  jury  in 
their  deliberations  and  guide  to  a  right  conclusion  in  their 
verdict.  Such  information  can  generally  be  most  advanta- 
geously given  after  the  conclusion  of  the  testimony  and  the 
argument  of  counsel;  and  it  is  not  material  whether  it  be 
then  given  immediately  in  response  to  the  request  of  counsel 
or  be  contained  in  the  formal  charge  of  the  court. 

The  charge  itself,  though  embodying  the  substance  of  the 
instructions  asked,  also  referred  to  other  matters  presenting 
distinct  propositions  of  law;  but  to  none  of  them  was  any 
exception  taken,  pointing  out  specifically  the  matter  objected 
to.  Only  a  general  exception  to  the  whole  charge  was  made ; 
and  a  general  exception  of  that  kind  will  not  avail  a  plaintiff 
in  error,  where  the  charge  contains  distinct  propositions  and 
any  one  of  them  is  free  from  objection.  The  whole  charge 
must  be  substantially  wrong  before  such  a  general  exception 
will  avail  for  any  purpose.  This  is  the  settled  law  established 
by  numerous  decisions  of  this  court.  Lincoln  v.  Glafliny  7 
Wall.  132,  139;  Cooper  v.  Schlesinger,  111  U.  S.  148,  151; 
Mobile  cfe  MontgoTnery  Railway  Co,  v.  Jurey^  111  U.  S.  584, 
596;  Burton  v.  West  Jersey  Ferry  Co.,  114  U.  S.  474,  476. 
It  is  also  required  by  the  fourth  rule  of  this  court,  which  pro- 
vides as  follows:  "The  judges  of  the  Circuit  and  District 
Courts  shall  not  allow  any  bill  of  exceptions  which  shall  con- 
tain the  charge  of  the  court  at  large  to  the  jury  in  trials  at 
common  law,  upon  any  general  exception  to  the  whole  of 
such  charge.  But  the  party  excepting  shall  be  required  to 
state  distinctly  the  several  matters  of  law  in  such  charge  to 
which  he  excepts ;  and  those  matters  of  law,  and  those  only, 
shall  be  inserted  in  the  bill  of  exceptions  and  allowed  by  the 
court." 

Whatever,  therefore,  may  be  the  actual  merits  of  the  plain- 
tiffs claim  to  damages,  nothing  is  presented  to  us  by  the 
record  which  we  can  examine. 

Judgment  affirmed. 


Digiti 


zed  by  Google 


174  OCTOBER  TERM,  1889. 

Statement  of  the  Csm. 


YAZOO  AND  MISSISSIPPI  VALLEY  EAILROAD 
COMPANY  V.  THOMAS. 

KREOR  TO  THE   SUPREME   COURT  OF  THE   STATE   OF  MISSISSIPPI. 
No.  1080.    Submitted  October  28»  1889.  —  Decided  November  18, 1889. 

This  conrt  has  jurisdiction  to  review,  on  writ  of  error,  a  decision  of  the 
highest  court  of  a  State,  iu  which  it  is  decided  that  a  provision  in  a  Uix 
act  of  the  State  tliat  it  shall  not  apply  to  railroad  corporations  exempted 
from  taxation  by  their  charters  is  not  applicable  to  a  particular  corpora- 
tion, party  to  the  suit,  although  Its  charter  contains  a  provision  respect- 
ing exemption  from  taxation. 

Exemptions  from  taxation,  being  in  derogation  of  the  sovereign  authority 
and  of  common  right,  are  not  to  be  extended  beyond  the  express  require- 
ments of  the  language  used,  when  most  rigidly  construed. 

The  appellant's  charter  provided  that  it  should  *v  be  exempt  from  taxation 
for  a  term  of  twenty  years  from  the  completion  of  said  railroad  to  the 
Mississippi  River,  but  not  to  extend  beyond  twenty-flve  years  from  the 
date  of  the  approval  of  this  act : "  Hddt  that  the  exemption  was  intended 
to  commence  from  and  after  the  completion  of  a  railroad  to  the  Mississippi 
River;  and  was  to  continue  thereafter  for  twenty  years  if  the  road  was 
completed  to  the  river  in  five  years  from  the  date  of  the  approval  of  the 
act,  but  liable  to  be  diminished  by  whatever  time  beyond  five  years  was 
consumed  by  the  completion  of  the  road  to  the  river. 

The  preamble  to  a  statute  is  no  part  of  it,  and  cannot  enlarge  or  confer 
powers,  or  control  the  words  of  the  act  unless  they  are  doubtful  or 
ambiguous. 

Vicksburg,  Shrevepart  db  Pacific  Railway  Co,  v.  Dennis 1 116  U.  S.  665,  approved 
and  applied. 

The  case,  as  stated  by  the  court  in  its  opinion,  was  as  follows : 

The  Yazoo  and  Mississippi  Valley  Eailroad  Company  was 
incorporated  by  an  act  of  the  Mississippi  legislature,  approved 
February  IT,  1882,  the  preamble  and  sections  2,  8, 13  and  14 
being  as  follows : 

'^  Whereas,  the  construction  of  railroads  to,  in,  through  and 
along  the  Mississippi  Biver  basin,  and  the  Yazoo  and  Sun- 
flower Biver  basins,  penetrating  these  and  other  alluvial  lands 
in  this  State,  west  of  the  Chicago,  St.  Louis  and  New  Orleans 
Bailroad,  and  connecting  them  by  railroads  and  branches  with 
other  railroads  west,  east,  north  and  south,  is  deemed  and  here- 
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by  declared  to  be  a  work  of  great  public  importance,  and,  in 
strict  accordance  with  the  true  policy  and  interest  of  this  State, 
should  be  encouraged  by  legislative  sanction  and  liberality; 
and,  whereas  the  physical  difficulties  of  constructing  and  main- 
taining railroads  to,  across,  along  or  within  either  the  Mississippi, 
Sunflower,  Deer  Creek  or  Yazoo  bottoms  or  basins,  or  the  other 
alluvial  lands  herein  referred  to,  are  such  that  no  private  com- 
pany has  so  far  been  able  to  establish  a  railroad  and  branches 
developing  said  basins  and  alluvial  lands,  and  connejting  them 
with  the  railroad  system  of  the  country:  Now,  therefore,  in 
order  to  induce  the  investment  of  capital  in  the  construction, 
maintenance  and  operation  of  such  a  railroad  and  branches, 
and  thus  develop  the  resources  and  wealth  of  this  State  : " 

"  Sec.  2.  Be  it  further  enacted^  That  the  said  corporation 
shall  also  have,  and  it  is  hereby  authorized  and  invested  with 
the  right  and  power  to  build  and  construct,  and  thereafter  to 
use,  operate,  own  and  enjoy  a  railroad  or  railroads,  with  one 
o^  more  tracks,  into,  along  and  across  that  part  of  the  State  of 
Mississippi  lying  between  the  Mississippi  River  and  the  Chicago, 
St.  Louis  and  New  Orleans  Railroad,  on  such  line  or  lines  as 
shall  be  deemed  best  by  the  board  of  directors  of  the  company 
hereby  chartered ;  one  of  said  lines,  or  a  branch  therefrom,  to 
reach  the  Mississippi  River  at  or  near  a  point  opposite  Arkan- 
sas City  if  practicable,  so  as  to.  connect  such  point  on  the  east 
bank  of  the  Mississippi  River  with  some  point  or  points  on  the 
line  of  the  Chicago,  St.  Louis  and  New  Orleans  Railroad ;  one 
of  said  lines  of  railroad,  or  a  branch  therefrom,  to  be  extended 
to  or  pass  through  Yazoo  City,  Mississippi ;  and  said  company 
shall  have  the  right  and  power,  and  are  hereby  authorized,  to 
build  one  or  more  branches  or  lines  of  railroads  between  the 
Mississippi  River  and  Deer  Creek,  and  between  Deer  Creek 
and  the  Sunflower  River,  and  ))etween  the  Sunflower  and 
Yazoo  Rivers,  in  the  direction  of  or  to  the  north  line  of  this 
State,  and  extend  the  same,  or  any  one  thereof,  in  the  direction 
of  or  to  the  south  boundary  line  of  this  State,  as  shall  from 
time  to  time,  in  the  judgment  of  said  company,  be  deemed 
proper;  and  shall  also  be  authorized  to  construct  and  operate 
such  spurs  or  laterals  from  or  along  such  main  line  or  branches 
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not  exceediDg  one  hundred  miles  in  length,  as  may  from  time 
to  time  be  necessary  or  proper  to  fully  develop  said  country 
lyiug  west  of  the  Chicago,  St.  Louis  and  New  Orleans  Railroad, 
and  east  of  the  Mississippi  River,  in  this  State ;  and  the  said 
company,  as  soon  as  and  whenever,  from  time  to  time,  they 
have  located  said  line  or  lines  of  railroad  or  branches,  spurs  or 
laterals  thereto,  or  any  of  them,  shall  file  in  the  office  of  the 
secretary  of  State  a  statement  showing  the  general  line  there- 
of as  far  as  the  same  has  up  to  that  time  been  located." 

"  Sec.  8.  Be  it  further  enacted^  That  in  order  to  encourage 
the  investment  of  capital  in  the  works  which  said  company  is 
hereby  authorized  to  construct  and  maintain,  and  to  make  cer- 
tain in  ^vance  of  such  investment,  and  as  an  inducement 
and  consideration  therefor,  the  taxes  and  burdens  which  this 
State  will  and  will  not  impose  thereon,  it  is  hereby  declared, 
that  said  company,  its  stock,  its  railroads  and  appurtenances, 
and  all  its  property  in  this  State,  necessary  or  incident  to  the 
full  exercise  of  all  the  powers  herein  granted  —  not  to  include 
compresses  and  oil  mills  —  shall  be  exempt  from  taxation  for 
a  term  of  twenty  years  from  the  completion  of  said  railroad 
to  the  Mississippi  River,  but  not  to  extend  beyond  twenty-five 
years  from  the  date  of  the  approval  of  this  act ;  and  when  the 
period  of  exemption  herein  prescribed  shall  have  expired,  the 
property  of  said  railroad  may.be  taxed  at  the  same  rate  as 
other  property  in  this  State.  All  of  said  taxes  to  which  the 
property  of  said  company  may  be  subject  in  this  State, 
whether  for  county  or  State,  shall  be  collected  by  the  treas- 
urer of  this  State  and  paid  into  the  state  treasury,  to  be  dealt 
with  as  the  legislature  may  direct ;  but  said  company  shall  be 
exempt  from  taxation  by  cities  and  towns." 

"Sec.  13.  Beit  further  enacted^  That  unless  said  company 
shall  construct  and  have  in  operation  twenty  miles  of  railroad 
within  three  years  from  the  passage  of  this  act,  the  legislature 
shall  have  the  right  to  declare  this  charter  forfeited. 

"  Sec.  14.  Be  it  further  enacted,  That  all  acts  in  conflict  with 
this  act,  or  any  part  thereof,  be  and  the  same  are  hereby  re- 
pealed, and  that  this  act  take  effect  and  be  in  force  from  and 
after  its  passage,  the  public  welfare  requiring  it."  Laws  ol 
Mississippi^  1882,  838. 
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By  section  one,  the  corporation  is  authorized  to  hold,  pur- 
chase, receive  and  enjoy  real  and  personal  estate  in  Mississippi 
and  other  States,  however  acquired;  and  to  sell,  rent,  lease, 
mortgage  or  otherwise  dispose  thereof. 

By  section  five,  it  is  empowered  to  consolidate  with  any 
other  company  or  companies,  and  acquire  or  lease  other  rail- 
roads in  or  out  of  the  State  for  a  term  of  years  or  in  perpe- 
tuity ;  to  do  an  express  business  over  its  own  and  other  lines 
of  railroads  and  steamboats  or  other  conveyances  in  and  out 
of  the  State ;  and  to  acquire,  put  up,  use  and  operate  a  line  or 
lines  of  telegraph  in  this  or  other  State  or  States ;  by  section 
six,  to  fix  its  own  rate  of  charges,  not  to  exceed  a  maximum 
indicated,  provided,  it  may  make  special  agreements  with  ship- 
pers as  to  lumber,  coal,  iron,  etc.,  and  other  freights  transported 
in  car  loads,  without  discrimination ;  by  section  seven,  to  enter 
on  state  lands  anywhere  and  take  in  fee  simple  one  hundred 
feet  on  each  side  of  the  centre  of  any  of  its  tracks,  as  right  of 
way ;  to  use  any  rocks,  timber,  earth,  sand,  gravel,  water  or 
other  materials  anywhere  found  on  such  state  lands ;  to  build 
bridges  across  any  stream  whether  navigable  or  not,  with 
power  and  authority  "  to  build,  construct,  maintain  and  oper- 
ate of  itself  or  with  others,  in  or  out  of  this  State,  a  ferry 
across,  or  a  tunnel  under,  or  a  bridge  over,  the  Mississippi 
Kiver  at  any  point  within  this  State,  where  its  railroads, 
branches,  laterals  or  spurs  may  reach  said  river ; "  to  acquire 
all  lands  and  materials  necessary  for  landings,  wharves,  in- 
clines or  approaches  thereto;  to  establish  such  landings, 
wharves,  etc.,  as  may  be  necessary  or  convenient  in  transport- 
ing freights,  passengers,  cars  or  rolling  stock,  loade<l  or  un- 
loaded, upon  and  across  said  Mississippi  River,,  or  any  other 
river  or  body  of  water  within  this  State ;  and  to  own,  use  and 
operate,  and  control  by  itself  or  others,  ^^  all  such  steamboats, 
ferries  or  other  water  craft  as  are  or  may  be  convenient  or 
necessary  in  crossing  such  water,  so  as  to  develop  trade  over 
said  lines  of  railroad ; "  by  section  nine,  to  insure  persons  and 
property,  or  either,  transported  or  to  be  transported  over  any 
part  of  its  line,  and  aU  other  property  coming  into  the  posses- 
sion or  control  of  said  company  for  transportation  or  storage, 
VOL.  cxxxn— 12 
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and  to  charge  reasonable  compensation  for  such  insurance  or 
storage;  to  erect  or  acquire  and  use  such  depots,  storage 
houses,  wharves,  etc.,  as  shall  be  necessary  or  convenient ;  and 
to  construct  and  operate  compresses  and  oil  mills ;  by  section 
ten,  to  run  its  railroad,  branches,  laterals  or  spurs  into  the  cor- 
porate limits  of  any  incorporated  town  or  city ;  and  to  build 
and  operate  its  tracks,  across  or  along  any  streets  of  such  in- 
corporated  municipality ;  and  by  section  eleven,  the  board  of 
directors,  stockholders,  executive  committee,  officers  and  agents 
of  the  company  may  hold  their  meetings  and  transact  the 
company^s  business  in  or  out  of  the  State,  and  establish  such 
offices  as  they  deem  best  in  or  put  of  the  State,  and  all  acts 
done  by  said  company,  its  officers  or  agents,  out  of  the  Stat^ 
shall  be  of  the  same  force  and  effect  as  if  done  within  the  State. 

By  the  Code  of  Mississippi  of  1880,  under  the  heading 
"  Taxation  of  Railroads,"  taxation  was  provided  for  in  certain 
sections,  summarized  by  counsel,  in  substance  as  follows : 

"  Section  597  provides  that  each  railroad  company  owning 
and  operating  a  railroad  in  this  State  shall,  on  or  before  the 
third  Monday  in  August  in  each  year,  file  with  the  auditor  of 
public  §iccounts  a  complete  schedule  of  all  its  property,  real  or 
personal,  setting  forth  the  length  in  miles  or  fractions  of  its 
road-bed,  switches  and  side  tracks,  and  showing  the  number 
of  miles  and  fractions  lying  in  the  State,  and  in  each  county, 
and  in  each  incorporated  town,  and  the  value  of  theVhole, 
and  each  part  as  herein  subdivided,  capital  stock,  bonded 
indebtedness,  the  gross  amount  of  receipts,  the  rolling  stock, 
depot  buildings,  workhouses  and  machine  shops,  car  shops,  and 
stationary  machinery,  and  the  county  and  town  in  which  sit- 
uated, and  the  land  on  which  they"  are  situated,  together  with 
all  other  real,  mixed  and  personal  property. 

"  Section  599  requires :  The  auditor,  when  this  schedule  has 
been  filed,  and  also  in  cases  when  it.  has  been  refused,  is  di- 
rected to  notify  the  governor  of  the  State  of  the  fact,  who 
shall  proceed  to  convene  the  auditor,  treasurer  and  secretary 
of  State,  who,  thus  convened,  shall  assess  the  value  of  each  rail- 
road for  purposes  of  taxation  and  shall  certify  the  same  to  the 
auditor  of  public  accounts. 
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^'Section  600  provides  the  means  of  ascertaining  the  items 
and  value  of  the  property.  The  board  is  directed  to  value 
the  entire  road  and  property,  that  value  is  to  be  divided  into 
the  number  of  miles  in  the  State,  and  the  valuation  for  each 
county  is  to  be  according  to  the  number  of  miles  of  the  road 
in  each.  The  number  of  miles  for  the  State  shall  be  the  prod- 
uct for  state  taxes,  and  the  number  of  miles  in  each  county 
the  product  for  county  taxes;  and,  having  thus  ascertained 
the  sums  to  be  taxed,  they  shall  certify  the  same  and  the  facts 
to  the  auditor. 

"Under  section  601  may  be  added  ten  per  cent  on  the 
amount  of  taxes  assessed  against  railroad  companies  failing  or 
refusing  to  file  schedules  as  directed  by  section  597,  or  filing 
unfair  ones. 

"Section  603  provides  that  when  the  valuation  so  ascei 
tained  and  certified  has  been  furnished  to  the  auditor,  he  shall 
ascertain  the  taxes  due  the  State  and  counties,  and  notify  the 
companies  of  the  amounts  due  to  the  State,  by  letter  or  other 
wise,  and  shall  certify  the  sums  to  be  taxed  in  the  several  coun- 
ties for  county  purposes  to  the  clerk  of  the  Chancery  Court  of 
the  county,  and  the  amount  to  be  taxed  by  cities  and  towns 
to  the  mayor  thereof,  and  the  sums  so  certified  shall  be  entered 
on  the  collector's  books,  to  be  collected  as  other  taxes;  and  by 
section  604  the  auditors  shall  collect  the  taxes  due  the  State 
by  distress  warrants  issued  to  any  sheriff,  authorizing  the 
seizure  and  sale  of  personal  property  in  the  county:  and, 
should  the  personal  property  be  insufficient,  the  aijditor  may 
sell  the  entire  )x)ad  and  franchise  to  the  highest  bidder,  and 
the  purchaser  shall  be  put  in  possession. 

"  Section  605.  The  county  taxes  are  to  be  collected  as  all 
other  taxes. 

"  Section  606.  Eailroad  property  situated  in  any  city  or  in- 
corporated town  may  be  taxed  for  city  or  town  purposes,  upon 
a  valuation  thereof  made  upon  the  same  basis  as  the  property 
of  individuals,  and  this  section  is  to  apply  to  the  foregoing  as 
well  as  to  the  following  modes  of  taxation  herein  provided 
for. 

"Section  607  provides  that  every  railroad  accepting  this 
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act,  and  annually  paying  to  the  auditor  of  public  accounts  the 
taxes  hereinafter  provided  for,  and  signifying  its  acceptance 
in  writing,  shall  be  exempt  from  all  the  foregoing  provisions, 
except  section  606  in  relation  to  cities  and  towns,  and  such  pay- 
ment shall  be  in  full  of  all  state  and  county  taxes ;  fifty  per 
cent  of  the  amount  paid  to  be  placed  to  the  credit  of  the 
counties  through  which  the  railroad  may  pass,  to  be  divided 
amongst  them  according  to  the  number  of  miles  in  each. 
Lands  owned  by  such  railroad  companies,  and  not  used  in 
operating  the  roads,  shall  be  taxed  as  other  property  and  for 
all  purposes. 

"•  Section  608.  Each  railroad  company  whose  line  is  in  whole 
or  in  part  in  this  State  shall,  if  it  accepts  the  provisions  of  this 
act,  pay  to  the  state  treasurer,  on  the  warrant  of  the  auditor, 
on  or  before  the  31st  day  of  December,  in  each  and  ev^ery 
year,  a  privilege  tax  as  follows,  to  wit :  [Here  follows  a  list  of 
the  existing  railroads  in  the  State,  their  names  being  given 
and  the  sums  required  of  each.]  Provided^  That  no  railroad 
company  shall  be  subject  to  taxation  under  this  chapter  while 
the  Siime  is  in  process  of  construction,  but  if  any  part  of  any 
road  shall  be  finished  and  used  for  profit,  the  part  so  used 
shall  be  tjixed  although  tlie  whole  road  may  not  be  finished." 
Code  Mississippi,  1880,  194  et  seq. 

In  1884,  section  604,  so  far  as  it  provided  for  putting  a  pur- 
chaser of  a  railroad  under  the  tax  sale  therein  mentionecl,  in 
possession  of  the  road,  was  reix^aled,  and  section  607  was  so 
amended  as  to  give  to  the  counties  two-thirds,  instead  of  fifty 
per  cent,  of  the  privilege  tax. 

Section  608  was  amended  so  as  to  read : 

"  Each  railroad  company  whose  line  is  in  whole  or  in  part 
in  tiiis  State  shall,  if  it  accepts  the  provisions  of  this  act,  pay 
to  the  state  ti*easurer,  on  the  demand  of  the  auditor,  on  or 
before  the  fifteenth  day  of  December  in  each  and  every  year, 
a  privilege  tax  as  follows,  to  wit :  [then  follow  the  names  of 
the  companies,  not  including  appellant.]  All  the  railroads 
not  named  herein,  and  not  exempt  from  taxation  by  their 
charters,  sixty  dollars  per  mile :  Provided^  That  no  railroad 
company  shall  be  subject  to  taxation  under  this  chapter  while 
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the  same  is  in  process  of  construction  —  but  if  any  part  of  any 
road  shall  be  finished  and  used  for  profit,  the  part  so  finished 
shall  be  taxed,  although  the  whole  road  may  not  be  finished  — 
nor  where  the  same  is  now  exempt  from  taxation  by  its  char^ 
ter."    Laws  Mississippi,  1884,  29,  30,  c.  22. 

In  1886,  the  privilege  tax  for  all  railroads  was  increased 
twenty-five  per  cent.     Laws  Mississippi,  1886,  23. 

April  3,  1888,  the  legislature  of  Mississippi  passed  an  act 
entitled  ^'  An  act  to  provide  for  the  assessment  of  past  due 
and  unpaid  taxes  on  railroads  which  have  escaped  the  pay- 
ment thereof,"  the  first  section  of  which  is  in  these  words : 

"  That  every  railroad  which  Las  failed  to  pay  the  taxes  for 
which  the  same  was  liable,  for  any  year  for  which  it  was  so 
liable,  such  railroad  not  being  exempt  by  law  or  its  charter 
from  taxation  for  such  years,  and  so  being  liable  to  taxation, 
shall  be  assessed  for,  and  shall  pay  an  ad  valorem  tax,  to  be 
assessed  as  hereinafter  provided,  unless  such  railroad  shall, 
within  sixty  days  after  the  passage  of  this  act,  pay  the  taxes 
for  which  the  same  was  liable  according  to  its  charter,  or 
shall  pay  the  privilege  taxes  for  wiiich  the  same  was  liable, 
as  follows :  If  a  standard  or  broad  gauge  road,  for  the  years 
prior  to  1884,  eighty  dollars  per  mile;  for  the  years  1884  and 
1885,  one  hundred  dollars  per  mile ;  and  for  the  years  1886 
and  1887,  one  hundred  and  twenty-five  dollars  per  mile;  and, 
if  a  narrow  gauge,  or  not  standard  or  broad  gauge  road,  for 
tlie  years  prior  to  1884,  forty  dollars  per  mile ;  for  the  yearc 
1884  and  1885,  fifty  dollars  per  mile;  and  for  the  years  1886 
and  1887,  sixty-two  dollars  and  fifty  cents  per  mile."  Laws 
of  Mississippi,  1888,  49,  c.  28. 

Section  two  ])rovides  that  sixty  days  after  the  passage  of  the 
act,  the  tax-collectors  of  the  several  counties  through  which 
any  railroad  runs,  which  has  failed  to  pay  the  taxes  for  which 
it  was  liable,  and  failed  to  avail  itself  of  the  provisions  of  the 
first  section  and  paid  taxes  according  thereto,  shaU  assess,  as 
additional  assessment,  every  such  railroad  in  their  respective 
counties  for  the  several  years  for  which  taxes  have  not  been 
paid,  on  lists  duly  prepared  for  that  purpose  by  the  Railroad 
C)ommission,  whose  duty  it  shall  be  to  prepare  such  lists  imme- 
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diately  after  the  passage  of  the  act :  and  then  proceeds  with 
other  particulars  in  relation  to  the  valuation,  assessment  and 
collection,  referring  to  various  sections  of  the  code,  so  far  as 
applicable. 

Under  this  act,  taxes,  amounting  to  $58,000,  were  assessed 
against  appellant  for  the  years  1885,  1886  and  1887,  in  respect 
to  parts  of  its  line  which  were  operated  in  those  years  for 
business  as  a  carrier,  the  road  not  having  been  completed  to 
the  Mississippi  Eiver. 

On  the  17th  of  July,  1888,  appellant  filed  its  bill  in  the 
Chancery  Court  of  Hinds  County  against  Thomas  and  others, 
the  appellees  here,  who  were  sheriffs  and  tax-collectors  of  the 
several  counties  through  or  into  which  the  road  extended,  to 
enjoin  the  collection  of  the  taxes  so  assessed  upon  its  railroad 
property,  as  unauthorized  and  illegal.  The  illegality  com- 
plained of  was,  that  the  tax  was  in  violation  of  the  company's 
charter,  by  which  it  was  insisted,  the  property  of  the  company 
incident  to  its  railroad  operations  was  exempted  from  taxa- 
tion ;  and  it  was  averred  that  the  charter,  as  respects  the  ex- 
emption claimed,  was  a  contract  "  irrevocable  and  protected 
by  the  contract  clause  of  the  Constitution  of  the  United 
States ;  that  the  unwarranted  application  of  the  general  laws 
subsequently  passed,  as  well  as  the  application  of  the  general 
laws  in  force  at  the  time,  is  equivalent  to  a  direct  repeal  of 
the  charter  exemption;  that  it  is  an  effectual  abrogation  of 
its  privilege  of  exemption  by  means  of  authority  exercised 
under  the  State." 

To  this  bill  the  defendants  demurred.  The  demurrer  was 
sustained,  and  the  bill  dismissed  by  the  Chancery  Court,  and 
the  complainant  appealed  to  the  Supreme  Court  of  the  State 
of  Mississippi.  The  decree  of  the  court  below  was  affirmed  by 
that  court,  and  to  this  judgment  of  affirmance  the  plaintiff  in 
error  sued  out  the  pending  writ  of  error.  The  opinion  of  the 
Supreme  Court  was  delivered  by  Arnold,  C.  J.,  and  is  as 
follows : 

"Statutes  exempting  persons  or  property  from  taxation, 
1)eing  in  derogation  of  the  sovereign  authority  and  of  common 
right,  are,  according  to  all  the  authorities,  strictly  construed. 
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As  taxation  is  the  rule  and  exemption  the  exception,  the  in- 
tention to  create  an  exemption  must  be  expressed  in  clear  and 
unambiguous  terms,  and  it  cannot  be  taken  to  have  been  in- 
tended when  the  language  of  the  statute  on  which  it  depends 
is  doubtful  or  uncertain.  Legislation  which  relieves  any  spe- 
cies of  property  from  its  due  proportion  of  the  burdens  of 
the  government  must  be  so  clear  that  there  can  be  neither 
reasonable  doubt  nor  controversy  in  regard  to  its  meaning. 
Cooley  on  Taxation,  2d  ed.  204;  Bailey  v.  Moffmre,  22  Wall. 
215 ;  Viokaburg  dfo.  Railroad  v.  Dennis^  116  U.  S.  665  ; 
I*rantz  v.  Dobsan,  64  Mississippi,  631. 

**  In  the  light  of  these  principles  we  are  unable  to  find  any- 
thing in  the  charter  of  appellant  to  warrant  the  exemption 
claimed  in  this  case.  It  is  quite  plain  to  us  that  the  exemp- 
tion created  by  section  eight  of  appellant's  charter.  Acts  of 
1882,  p.  847,  was  intended  to  commence  from  and  after  the 
completion  of  a  railroad  to  the  Mississippi  Eiver  and  was  to 
continue  thereafter  for  twenty  years  if  the  road  was  completed 
to  the  river  in  five  years  irom  the  date  of  the  approval  of  the 
act,  but  liable  to  be  diminished  by  whatever  time  beyond  five 
years  was  consumed  in  the  completion  of  the  road  to  the 
river. 

'^  At  the  time  appellant's  charter  was  enacted,  railroads  in 
process  of  construction  were  not  taxable  under  the  general 
laws  of  the  State,  (Code,  §  608,)  and  this  may  account  for  the 
charter  providing  exemption  from  taxation  after  the  comple- 
tion of  the  road  and  none  during  the  period  of  its  construc- 
tion," 

Together  with  arguments  upon  the  merits  a  motion  to  dis- 
miss was  also  submitted. 

Mr.  James  Fentress  and  Mr,  W,  P.  Harris^  (with  whom 
was  Mr.  J,  B,  Ha/rris  on  his  brief,)  for  plaintiff  in  error,  sub- 
mitted on  their  briefs. 

Mr,:  MarodZvs  Green^  (with  whom  was  Mr,  S.  S.  Calhoon 
on  the  brief,)  for  defendants  in  error,  submitted  on  his  brief. 
Mr.  T.  M.  Miller  alpo  filed  a  brief  for  the  same. 
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Mb.  Chief  Justioe  Fuller,  after  stating  the  case,  delivered 
the  opinion  of  the  court. 

The  Supreme  Court  of  Mississippi  did  not  put  its  decision 
upon  the  ground  that  it  was  not  competent  under  the  state 
constitution  for  the  State  to  contract  with  the  company  that 
the  latter  should  not  be  subjected  to  taxation,  but  upon  the 
groimd  that  the  exemption  claimed  could  not  be  allowed. 
The  taxes  in  question  were  assessed  under  the  act  of  1888,  and 
if  the  charter  of  the  company,  which  became  a  law  on  the 
17th  of  February,  1882,  inhibited  such  taxation,  then  this 
court  has  jurisdiction  to  re-examine  the  conclusion  reached. 
Although  by  the  terms  of  the  act  of  1888  the  taxes  therein 
referred  to  were  not  to  be  levied  as  against  a  railroad  exempt 
by  law  -or  charter,  yet  the  Supreme  Court  held  that  this 
company  is  not  exempt,  and  is  embraced  within  the  act;  so 
that  if  a  contract  of  exemption  is  contained  in  the  company's 
charter,  then  the  obligation  of  that  contract  is  impaired  by 
the  act  of  1888,  which  must  bo  considered,  under  the  ruling 
of  the  Supreme  Court,  as  intended  to  apply  to  the  company. 
The  result  is  the  same,  although  the  act  of  1888  be  regarded 
as  simply  putting  in  force  revenue  laws  existing  at  the  date  of 
the  company's  charter,  rather  than  itself  imposing  taxes,  for  if 
the  contract  existed  those  laws  became  inoperative,  and  would 
be  reinstated  by  the  act  of  1888.  The  motion  to  dismiss  the 
writ  of  error  is  therefore  overruled. 

By  the  eighth  section  of  the  company's  charter  it  was 
declared  "that  said  company,  its  stock,  its  railroads  and 
appurtenances,  and  all  its  property  in  this  State  necessary  or 
incident  to  the  full  exercise  of  all  the  powers  herein  granted 
— not  to  include  compresses  and  oil  mills — shall  be  exempt 
from  taxation  for  a  term  of  twenty  years  from  the  completion 
of  said  railroad  to  the  Mississippi  River,  but  not  to  extend 
beyond  twenty -five  years  from  the  date  of  the  approval  of 
this  act;  and  when  the  period  of  exemption  herein  prescribed 
shall  have  expired,  the  property  of  said  railroad  may  be  taxed 
at  the  same  rate  as  other  property  in  this  State."  If  the  pro- 
vision had  terminated  with  the  words  "  Mississippi  River "  it 
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would  not  be  open  to  argument  in  this  court  that  the  exemp- 
tion claimed  did  not  commence  until  the  river  was  reached. 

In  Vicksburg^  Shreveport  cfe  Pacific  Hailway  Company  v. 
Dennisj  116  U.  S.  665,  it  was  held  that  a  provision  in  a  rail- 
road charter  by  which  "  the  capital  stock  of  said  company 
shall  be  exempt  from  taxation,  and  its  road,  fixtures,  work- 
shops, warehouses,  vehicles  of  transportation  and  other  appur- 
tenances, shall  be  exempt  from  taxation  for  ten  years  after  the 
completion  of  said  road  within  the  limits  of  this  State,"  did  not 
exempt  the  road,  fixtures  and  appurtenances  from  taxation 
before  such  completion.  It  was  argued  there,  as  it  is  here, 
that  the  legislature,  while  exempting  the  railroad  from  taxa- 
tion for  ten  years  after  its  completion,  could  not  have  intended 
to  subject  it  to  taxation  before  its  completion,  and  when  its 
earnings  were  little  or  nothing;  on  the  other  hand,  it  was 
argued  there,  as  it  is  here,  that  one  reason  for  defining  the 
exemption  of  the  raihroad  and  its  appurtenances  from  taxation, 
as  ''  for  ten  years  after  the  completion  of  said  road,"  without 
including  any  time  before  its  completion,  was  to  secure  a 
prompt  execution  of  the  work  and  to  prevent  the  corporation 
from  defeating  the  principal  object  of  the  grant,  and  prolong- 
ing its  own  immunity  from  taxation  by  postponing  or  omitting 
the  completion  of  a  portion  of  the  road ;  but  this  court  said, 
speaking  through  Mr.  Justice  Gray :  "  Each  of  these  arguments 
rests  too  much  on  inference  and  conjecture  to  afford  a  safe 
ground  of  decision  where  the  words  of  the  statute  creating  the 
exemption  are  plain,  definite  and  unambiguous."  It  appeared 
there,  as  it  does  here,  that  the  taxing  officers  of  the  State  had 
omitted  in  previous  years  to  assess  the  property,  but  it  was 
held  that  such  omission,  could  not  "  control  the  duty  imposed 
by  law  upon  their  successors,  or  the  power  of  the  legislature, 
or  the  legal  construction  of  the  statute  under  which  the 
exemption  is  claimed."  And  the  court  took  occasion  to  re- 
iterate the  well-settled  rule  that  exemptions  from  taxation  are 
regarded  as  in  derogation  of  the  sovereign  authority  and  of 
common  right,  and,  therefore,  not  to  be  extended  beyond  the 
exact  and  express  requirements  of  the  language  used,  con- 
strued strictisstmi  Juris. 
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Tested. by  that  rule,  did  the  addition  of  the  words  "but  not 
to  extend  beyond  twenty-five  years  from  the  date  of  the 
approval  of  this  act,"  operate  to  create  an  exemption  of  twenty- 
five  years  from  the  date  of  the  act  subject  to  being  reduced  to 
less  than  that  if  the  road  were  completed  to  the  river  before 
the  lapse  of  five  years,  but  for  twenty  years  at  all  events ;  or 
did  it  operate  to  reduce  the  term  of  the  twenty  years'  exemption 
by  so  much  as  the  completion  of  the  road  to  the  river  took  over 
five  years?  Upon  the  one  view  there  would  be  a  loss  of 
exemption  through  rapidity  of  construction;  in  the  other 
view,  a  gain,  or,  rather,  the  prevention  of  a  loss.  Does  it 
appear  by  clear  and  unambiguous  language  that  the  State 
intended  to  surrender  the  right  of  taxation  for  twenty-five 
years  i  If  the  surrender  admits  of  a  reasonable  construction 
consistent  with  the  reservation  of  the  power  for  a  portion  of 
the  longer  period,  then  for  that  portion  it  cannot  be  held  to 
have  been  surrendered.  Is  not  the  construction  that  the 
exemption  was  to  be  for  a  term  of  twenty  years,  subject  to  a 
diminution  of  that  term  if  the  river  were  not  reached  in  five 
years,  as  reasonable  as  the  opposite  construction ;  and  if  the 
latter  construction  be  adopted,  would  it  not  be  extending  the 
exemption  beyond  what  the  language  of  the  concession  clearly 
requires  ?  Can  an  exemption  expressly  limited  to  a  term  of 
twenty  years  after  the  accomplishment  of  a  designated  work, 
but  not  to  extend  beyond  twenty-five  years  from  a  certain 
date,  be  read  as  an  exemption  for  twenty-five  years,  but  not  to 
extend  beyodd  twenty  years  from  the  completion  of  that  work  ? 
It  seems  to  us,  notwithstanding  the  able  and  ingenious  argu- 
ments of  appellant's  counsel,  that  these  questions  answer  them- 
selves, and  that  the  exemption  claimed  cannot  be  sustained. 

By  the  general  law  of  the  State  of  Mississippi  in  force  at 
the  time  the  charter  of  appellant  was  granted,  it  was  provided 
that  no  railroad  company  should  be  subject  to  taxation  while 
the  same  was  in  process  of  construction,  but  if  any  part  of 
any  road  should  be  completed  so  as  to  be  used  for  profit,  the 
part  so  used  should  be  taxed,  although  the  whole  road  might 
not  be  finished.  It  is  admitted  that  the  taxes  here  were 
levied  in  respect  to  parts  of  the  road  which  were  in  operation. 
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The  second  section  of  its  charter  empowered  the  corpora- 
tion to  build  and  construct,  and  thereafter  use,  operate,  own, 
and  enjoy  a  railroad  or  railroads  into,  along,  and  across  that 
part  of  the  State  lying  between  the  Mississippi  Biver  and  the 
Chicago,  St.  Louis  and  Kew  Orleans  liailroad,  '^  one  of  said 
lines,  or  a  branch  therefrom,  to  reach  the  Mississippi  River  at 
or  near  a  point  opposite  Arkansas  City  If  practicable,  so  as  to 
connect  such  point  on  the  east  bank  of  the  Mississippi  River 
with  some  point  or  points  on  the  line  of  the  Chicago,  St. 
Louis  and  New  Orleans  Railroad ; "  and  by  section  seven  it 
was  empowered  to  ^^  build,  construct,  maintain,  and  operate  of 
itself,  or  with  others,  in  or  out  of  this  State,  a  ferry  across,  or 
a  tunnel  under,  or  a  bridge  over,  the  Mississippi  River,  at  any 
point  within  this  State  where  its  railroads,  branches,  laterals 
or  spurs  may  reach  said  river ; "  and  to  acquire  lands,  etc.,  for 
landings,  wharves,  inclines,  etc.,  and  to  establish  said  landings, 
wharves,  inclines,  etc.,  as  might  be  necessary  or  convenient  in 
transporting  freights,  passengers,  etc.,  upon  and  across  said 
Mississippi  River.  In  our  opinion  it  cannot  be  doubted  that  a 
principal  object  of  the  grant  to  the  company  was  the  building 
of  a  line  across  the  State  from  the  Chicago  Railroad  to  the 
Mississippi  River,  and  that  the  point  of  contact  was  to  be 
opposite  Arkansas  City,  if  that  were  practicable.  Five  years 
was  contemplated  as  sufficient  to  complete  the  road  to  the 
river,  so  that  the  twenty  years'  exemption  should  commence. 

By  the  thirteenth  section  it  was  provided  that  the  legislature 
might  declare  the  charter  forfeited,  if  twenty  miles  were  not 
constructed  and  in  operation  within  three  years  from  the  ^pas- 
sage of  the  act.  This  indicates  that  the  legislature  did  not 
assume  that  the  line  might  probably  be  extended  to  the  river 
in  less  than  five  years,  and  were  not  thereby  induced  to  insert 
the  twenty  years  as  a  limitation  on  the  twenty-five.  No  reason 
is  perceived  for  limiting  the  exemption  to  begin  with  the  com- 
pletion of  the  railroad  to  the  Mississippi  River,  if  it  were  in- 
tended that  the  exemption  should  be  for  more  than  twenty 
years  at  all  events,  commencing  with  the  approval  of  the 
act. 

The  question  when  the  property  may  be  taxed  is  answered 
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by  ascertaining  when  the  period  of  the  specified  exemption 
begins,  for  until  then  the  general  law  provided  that  while 
the  road  could  not  be  taxed  during  the  })rocess  of  construc- 
tion, such  parts  as  wei'e  finished  and  in  operation  could  be, 
though  they  might  be  for  a  time  exempt  under  the  charter 
after  the  line  was  completed  to  the  Mississippi  River.  When 
the  Mississippi  River  was  reached  then  the  period  of  exemj)- 
tion  Avould  begin;  but  how  long  it  would  continue  would 
depend  upon  the  length  of  time  to  elapse  before  the  end  of 
twenty-five  years  from  the  app^poval  of  the  charter.  And  this 
disposes  of  the  argument  that  it  is  immaterial  whether  the 
period  of  exemption  is  twenty  or  twenty-five  yeai^s,  because  it 
is  agreed  that  the  property  could  not  be  taxed  until  the  period 
of  exemption,  whatever  that  is,  shall  have  expired,  for  that 
ignores  the  real  in(]uiry,  which  is  as  to  when  the  exemption 
I  commences. 

Again,  the  preamble  to  the  act  is  referred  to  by  counsel,  as 
!  sustaining  their  constniction,  because  it  is  therein  declared  that 

^  the  work  is  one  of  "  great  public  importance,"  and  "  to  be  en- 

couraged l)y  legislative  sanction  and  liberality,"  and  that  '*  the 
I  physical  difficulties  of  constructing  and  maintaining  railroads 

to,  across,  along  or  within  either  the  Mississippi,  Sunflower, 
'  Deer  Creek  or  Vazoo  bottoms  or  basins,  or  the  other  alluvial 

j  lands  herein  referred  to,  arc  such  that  no  private  company  has 

I  so  far  been  able  to  establish  a  railroad  and  branches  develop- 

ing said  biisins  and  alluvial  lands,  and  connecting  them  with 
t  the  railroad  system  of  the  country."     But  as  tlie  preamble  is 

'  no  part  of  the  act,  and  cannot  enlarge  or  confer  i)owei's,  nor 

control  tlie  Avords  of  the  act,  unless  tliey  are  doubtful  or  am- 
biguous, the  necessity  of  resorting  to  it  to  assist  in  ascertain- 
ing the  true  intent  and  meaning  of  the  legislature  is  in  itself 
fatal  to  the  claim  set  up.  Indeed,  wliat  is  therein  stated 
appears  to  us  to  be  quite  as  referable  to  the  remarkably  ex- 
tensive powers  granted  as  to  the  assignment  of  reasons  for 
exemption  from  taxation. 

It  is  true  that  it  is  stated  in  secti<m  eight,  that,  in  order  to 
encourage  the  investment  of  cai)ital  in  the  enterprise,  and  *-to 
make  certain  in  advance  of  such  investment,  and  as  inducement 
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and  consideration  therefor,  -the  taxes  and  burdens  which  this 
State  will  and  will  not  impose  thereon,"  the  exemption  is 
thereby  declared.  Yet  if,  notwithstanding  that  statement, 
the  matter  were  left  uncertain,  that  would  not  allow  the  court 
to  make  it  certain  by  construction,  and  to  remove  ambiguity 
uix)n  the  presumption  of  a  legislative  intent  contrary  to  the 
fixed  presumption  where  the  rights  of  the  public  are  involved. 
In  short,  there  can  be  no  uncertainty  in  the  result  when  the 
language  used  is  construed,  as  it  must  be,  in  accordance  with 
thoroughly  settled  principles.  After  stating  the  exemption  in 
controversy,  section  eight  concludes  as  follows :  "  And  Avhen  the 
period  of  exemption  herein  prescribed  shall  have  expired,  the 
property  of  said  railroad  may  be  taxed  at  the  same  rate  as 
other  property  in  this  State.  All  of  said  taxes  to  which  the 
|)i'oi)erty  of  said  company  may  be  subject  in  this  State,  whether 
for  county  or  State,  shall  be  collected  by  the  treasurer  of  this 
State  and  paid  into  the  state  treasury,  to  be  dealt  with  as  the 
legislature  may  direct ;  but  said  company  shall  be  exempt  from 
taxation  by  cities  and  towns;" 

Since  upon  the  expiration  of  the  period  of  exemption,  it 
would  have  followed  that  the  property  of  the  company  would 
be  subject  to  taxation  at  the  same  rate  as  other  property,  it 
may  be  that  the  object  of  the  final  clause  was  to  create  a 
scheme  of  taxation  peculiar  to  the  road.  Upon  the  compre- 
hensiveness and  validity  of.  such  scheme  we  do  not  undertake 
to  pass.  It  was  not  to  take  effect  until  the  exemption  ex- 
pired, and  the  terms  in  which  it  was  couched  do  not  render 
the  commencement  of  the  exemption  other  than  the  Supreme 
Court  held  it  to  be. 

The  case  is  clearly  controlled  by  our  decision  in  Vickshurg^ 
Shreveport  <&  Pacific  RaiVway  Company  v.  Dennis^  aupra^ 
and  the  judgment  must  therefore  be 

Affirmed. 
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YAZOO  AND  MISSISSIPPI  VALLEY  RAILROAD 
COMPANY  V,  BOARD  OF  LEVEE  COMMISSIONERS 
OF  THE   YAZOO  MISSISSIPPI  DELTA. 

APPEAL    FROM   THE    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE   SOUTHERN   DISTRICT   OF   MISSISSIPPI. 

No.  1087.    Submitted  October  28, 1889.  —  Decided  November  18, 1889. 

Yazoo  A  Mississippi  Valley  Railroad  Co.  v.  Thomas,  ante,  174,  affirmed 
and  applied. 

In  EQUITY.    The  case  is  stated  in  the  opinion. 

Mr.  Jafnes  Fentre^y  Mr,  W,  P.  Harris  and  Mr.  J.  B. 
Harris  for  appellant. 

Mr.  Marcellics  Green  and  Mr.  S.  S.  Calhoon  for  appellees. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

This  is  an  appeal,  by  plaintiff  in  the  suit,  from  the  decree  of 
the  Circuit  Court  for  the  Southern  District  of  Mississippi,  dis- 
missing its  bill  of  complaint  filed  in  that  court  against  the 
appellees,  the  Board  of  Levee  Commissioners,  and  certain 
sheriffs  and  tax-collectors,  to  enjoin  the  collection  of  taxes 
levied  under  an  act  of  the  legislature,  creating  such  Board  of 
Commissioners,  for  the  purpose  of  providing  for  the  payment 
of  the  principal  and  interest  of  bonds  authorized  to  be  issued 
by  the  board,  the  proceeds  of  which  were  to  be  applied  to  the 
construction  and  repair  of  levees  on  the  Mississippi  River. 

The  bill  set  up  the  same  exemption  relied  on  in  Ya^oo 
<&  Mississippi  VaUey  Railroad  Compam^y  v*  Thomas,  antej 
174,  and  it  was  insisted  that  the  taxes  sought  to  be  col- 
lected were  unauthorized  and  illegal  by  reason  of  such  exemp- 
tion; and  that  the  law  imposing  the  taxes  impaired  the 
obligation  of  the  alleged  contract  of  exemption  and  thus  vio- 
lated the  Constitution  of  the  United  States;  the  litigation, 
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therefore,  making  a  controversy  arising  under  that  Constita- 
tion.  Without  considering  whether  any  other  ground  for 
affirming  the  decree  exists,  it  is  sufficient  to  say  that  this 
case  is  disposed  of  by  the  decision  which  has  just  been  an- 
nounced in  that  referred  to. 

Decree  affirmed. 


MISSOUEI   PACIFIC  RAILWAY  COMPANY  .^.  CHI- 
CAGO AND  ALTON  RAILROAD  COMPANY. 

ERROR   TO   THE   OIRCUIT    COURT   OF    THE    UNITED    STATES    FOR    THE 
EASTERN   DISTRICT   OF   MISSOURI. 

No.  60.    Submitted  November  6, 1889.  —  Decided  November  25, 1889. 

In  regard  to  motions  for  a  new  trial,  and  bills  of  exceptions,  the  courts  of 
the  United  States  are  independent  of  any  statute  or  practice  prevailing 
in  the  courts  of  the  State  In  which  the  trial  is  had. 

The  case  is  stated  in  the  opinion. 

Mr.  John  F,  Dillon  for  plaintiff  in  error. 

Mr.  Alexander  Martin  and  Mr.  Robert  II.  Kern  for  de- 
fendant in  error. 

Mr.  Justice  Gray  delivered  the  opinion  of  the  court. 

In  this  action,  tried  by  the  Circuit  Court  without  a  jury, 
there  is  nro  case  stated  by  the  parties,  or  finding  of  facts  by 
the  court.  The  bill  of  exceptions,  after  setting  forth  all  the 
evidence  introduced  at  the  trial,  states  that  "there  were  no 
declarations  of  law  asked  for,  or  given  by  the  court;"  and 
the  single  exception  taken  is  to  the  overruling  of  a  motion  for 
a  new  trial,  which  is  a  matter  of  discretion,  and  not  a  subject 
of  exception,  according  to  the  practice  of  the  courts  of  the 
United  States.  In  regard  to  motions  for  a  new  trial,  and  bills 
of  exceptions,  those  courts  are  independent  of  any  statute  or 
practice  prevailing  in  the  courts  of  the  State  in  which  the 
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trial  is  had.  Indianapolis  Bailroad  v.  Horst,  93  U.  S.  291 ; 
Newcomb  v.  Wood,  97  U.  S.  581 ;  Chatewagay  Iron  Co.,  Peti- 
tioner, 128  TJ.  8.  544. 

Judgment  affirmed. 


EAIMOND  V.  TERREBONNE  PARISH. 

EBBOB  TO  THE   OIBCUTT  OOUBT  OF    THE    UNITED    STATES    FOB    THE 
EASTEBN   DI8TBTCT  OP   LOIHSIANA. 

No.  88.  Argued  November  12, 1889.  —  Decided  November  25, 1889. 

Either  a  statement  of  facts  by  the  parties,  or  a  finding  of  facts  by  the  Cir- 
cuit Court,  is  strictly  analogous  to  a  special  verdict,  and  must  state  the 
ultimate  facts  of  the  case,  presenting  questions  of  law  only,  and  not  be 
a  recital  of  evidence  or  of  circumstances,  which  may  tend  to  prove  the 
ultimate  facts,  or  from  which  they  may  be  inferred. 

This  was  an  action  by  a  citizen  of  Mississippi  against  a 
parish  in  Loaisiana  upon  certain  bonds  and  coupons,  amount- 
ing with  interest  to  more  than  $5000  in  value,  alleged  in  the 
petition  and  denied  in  the  answer  to  have  been  issued  in  ac- 
cordance with  the  statute  of  Louisiana  of  March  23,  1874,  c. 
74,  and  to  have  been  purchased  by  the  plaintiff  in  good  faith 
and  before  maturity. 

After  the  case  had  been  tried  by  the  Circuit  Court  pursuant 
to  an  agreement  of  counsel  in  open  court  to  waive  the  inter- 
vention of  a  jury,  and  judgment  for  the  defendant  had  been 
rendered  but  not  signed,  and  pending  a  motion  for  a  new- 
trial,  the  counsel  of  the  parties  filed  an  agreement  in  writing, 
waiving  a  jury,  and  submitting  the  case  to  the  decision  of  the 
court  upon  what  they  called  a  "  statement  of  facts,"  and  stipu- 
lating that  ^'  the  court  shall  find  the  facts  in  accordance  there- 
with, and  change  [charge  ?]  the  law  so  thkt  a  bill  of  exceptions 
may  be  made  up  or  error  be  assigned  to  the  Supreme  Court." 

That  "  statement  of  facts  "  consisted  of  a  description  of  the 
instruments  sued  on;  a  reference  to  the  plaintiff's  deposition 
on  file,  testifying  to  the  circumstances  under  which  he  pur- 
chased them ;  an  abstract  of  the  testimony  of  another  witness 
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for  the  plaintiff  to  those  circumstances;  and  a  statement  of 
the  proof  offered  by  the  defendant  as  to  the  circumstances 
under  which  the  bonds  were  issued. 

The  court,  after  setting  forth  the  statement  so  filed,  added 
this  finding :  '*  The  court  further  finds  that  it  was  adniitted 
on  the  trial  herein  that,  as  far  as  the  facts  were  stated  in  the 
case  of  Rabdsse  v.  Police  Jury  of  Terrehonne  Pariahy  in  the 
opinion  of  Mr.  Justice  Manning,  reported  in  30  La.  Ann.  287, 
they  were  a  correct  statement  of  the  facts  of  this  case,  though 
each  party  claimed  that  there  existed  additional  facts  beyond 
those  stated  in  said  opinion." 

The  court  found,  as  conclusions  of  law,  "  that  the  construc- 
tion given  to  the  statute  authorizing  the  issue  of  bonds  for  the 
debts  of  said  parish  should  in  this  cause,  and  as  to  the  points 
determined  in  said  cause  by  the  Supreme  Court  of  this  State, 
— i.e.^  Rabasae  v.  The  Pcurishy  —  be  deemed  and  held  as  the 
construction  of  a  municipal  law  and  not  as  that  of  a  com- 
mercial law,  and  is  therefore  binding  upon  this  court;  and, 
further,  that  if  said  construction  should  be  deemed  and  held 
as  that  of  a  commercial  law,  then  the  court  adopts  it  9&  a 
just  and  proper  inference  from  the  facts  of  the  case;"  and 
^'  that  the  petition  herein  should  be  dismissed,  and  that  there 
l)e  judgment  for  the  defendant." 

The  court  thereupon  signed  the  judgment  previously  ren- 
dered, which  was  as  follows : 

"  The  parties  in  this  cause  having  in  open  court  waived  the 
intervention  of  a  jury,  and  submitted  the  cause  to  the  court 
on  the  facts  set  forth  in  the  opinion  by  Mr.  Justice  Manning, 
in  Rabasse  v.  Parish  of  Terrebonne^  30  La.  Ann.  isST,  and  the 
court,  having  considered  the  said  agreed  statement  of  facts 
and  being  advised  in  the  premises,  finds  the  issues  of  law 
raised  by  the  pleadings  in  favor  of  the  defendant;  and,  for 
the  reasons  assigned  by  the  court  in  the  opinion  this  day  read 
and  filed,  it  is  ordered,  adjudged  and  decreed,  both  the  Circuit 
and  District  Judges  concurring,  that  there  be  judgment  in 
favor  of  the  defendant,  The  Parish  of  Terrebonne,  with  costs, 
and  against  the  demands  of  the  plaintiff,  Peter  Kaimond."  28 
Fed.  Rep.  773. 

VOL.  cxxxn— 18 
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The  plaintiff,  without  tendering  a  bill  of  exceptions,  snod 
out  this  writ  of  error. 

Mt.  Alfred  GoUUhwaite  for  plaintiff  in  error. 

Mr,  J.  D.  Rotbse  and  Mr.  William  Grant  for  defendant  in 
error. 

Mb.  JnsncK  Obay,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

Assuming  the  agreement  in  writing,  waiving  a  jor^^,  and 
submitting  the  case  to  the  decision  of  the  Circuit  Court,  to 
have  been  seasonably  filed,  the  record  is  not  in  such  a  shape 
as  to  autliorize  this  court  to  review  that  decision. 

By  the  settled  construction  of  the  acts  of  Congress  defining 
the  appellate  jurisdiction  of  this  court,  either  a  statement  of 
facts  by  the  parties,  or  a  finding  of  facts  by  the  Circuit  Court, 
is  strictly  analogous  to  a  special  verdict,  and  must  state  the 
ultimate  facts  of  the  case,  presenting  questions  of  law  only, 
and  not  be  a  recital  of  evidence  or  of  circumstances,  which  may 
tend  to  prove  the  ultimate  facts,  or  from  which  the}^  may  be 
inferred.  Burr  v.  De%  Moines  Co.^  1  Wall.  99;  Noi^ris  v. 
Jackson^  9  Wall.  125;  Martmion  v.  Fairhmiks,  112  tJ.  S.  670. 

In  the  present  case,  the  pleadings  present  issues  of  fact. 
There  is  no  bill  of  exceptions.  The  so-called  statement  of  facts 
is  mainly  a  recapitulation  of  evidence  introduced  by  the  par* 
tito  at  the  trial.  The  case  was  not  submitted  to  the  decision 
of  the  court  upon  that  statement  only,  but  the  court  made  a 
further  finding  as  to  what  took  place  at  the  trial.  That  find- 
ing merely  states  that  the  parties  admitted  that,  so  far  as  the 
facts  were  stated  in  a  certain  reported  opinion  of  the  Supreme 
Court  of  Louisiana,  they  were  a  correct  statement  of  the  facts 
of  this  case ;  but  that  each  party  claimed  that  there  existed 
additional  facts,  as  to  which  there  is  no  finding.  On  referring 
to  that  opinion,  such  facts  as  are  there  stated  appear  to  be 
scattered  through  it,  intermingled  with  statements  of  conflict- 
ing evidence,  and  with  the  court's  conclusions  of  fact  upon  that 
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evidence,  as  weil  as  with  its  conclusions  of  law.     Jiabcts^e  v. 
Police  Jury  of  Terrebonne  Parish^  30  La.  Ann.  287. 

In  short,  there  is  nothing  in  the  present  case,  which  can  be 
called,  in  any  legal  or  prbper  sense,  either  a  statement  of  facts 
by  the  parties,  or  a  finding  of  facts  by  the  court;  and  no 
question  of  law  is  presented  in  such  a  form  as  to  authorize  this 
court  to  consider  it. 

^^______  Judgment  ajfirmsd, 

MARCHAND  v.  EMKEN. 

APPEAL  FROM  THS  CIRCUIT  COURT  OF  THE   UNITBO)   STATES   FOR  THE 
SOUTHERN  DISTRICl^  OF  NEW  YORK, 

No.  37.    Argued  October  25,  1889.  ~  Doelded  NoTemb^r  26, 1889. 

Claim  1  of  letters  patent  No.  273, 569 ,  granted  to  Charles  Marchand,  March 
6,  1883,  for  an  improvement  in  the  manufacture  of  hydrogen  peroxide, 
namely,  "1.  The  method  of  making  hydrogen  peroxide  by  cooling  tlic 
acid  solution,  imparting  thereto  a  continuous  movement  of  rotation,  ait 
well  in  vertical  as  in  horizontal  plane?  —  such,  for  example,  as  imparted 
by  a  revolving  screw  in  a  receptacle  —  and  adding  to  said  acid  solution 
the  binoxide  in  small  quantities,  wliile  maintaining  ttie  low  temperature 
and  the  rotary  or  eddying  movements,  substantially  as  described,"  is  in- 
yalid,  as  not  covering  any  patentable  subject  matter. 

In  EQUITY  for  the  infringement  of  letters  patent.  Decree 
dismissing  the  bill.  Plaintiff  appealed.  The  case  is  stated  in 
the  opinion. 

Mr.  W,  II.  Z.  Zee  for  appellant.  Mr.  B.  F.  Lee  was  with 
him  on  the  brief. 

No  appearance  for  appellee. 

Mr.  Justice  Blatohford  dielivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  New  York,  by 
Charles  Marchand  against  Frederick  Emken,  to  recover  for  the 
infringement  of  letters  patent  No.  273,569,  granteil  to  the 
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plaintiff  March  6,  1883,  for  an  improvement  in  the  manufac- 
ture of  hydrogen  peroxide. 

The  specification  says:  "This  invention  has  reference  to 
the  manufacture  of  hydrogen  peroxide,  or  oxygenated  water, 
by  addition  of  barium  or  calcium  binoxide  to  an  acid  (sul- 
phuric, nitric,  acetic,  oxalic,  hydrochloric,  hydrofluoric,  hydro- 
fluosilic,  and  the  like),  the  binoxide  having  been  mixed  with 
water.  Heretofore  hydrogen  peroxide  has  been  made  by  add- 
ing, the  barium  or  calcium  binoxide,  mixed  with  water,  to  the 
diluted  acid,  the  binoxide  being  added  from  time  to  time  ia 
small  quantities,  the  vessel  in  which  the  operation  is  con- 
ducted being  set  in  a  refrigerating  medium,  and  the  liquid 
being  agitated  or  stirred  to  facilitate  the  reaction.  The  stirring 
has  been  performed  by  hand.  The  present  invention  is  based 
on  the  fact  or  discovery  that  the  reduction  of  the  barium  or 
calcium  binoxide  takes  place  under  conditions  much  more 
favorable  in  point  of  rapidity  and  yield  when  the  acid  to  be 
neutralized  is  given  a  movement  of  rotation,  both  vertically 
and  horizontally,  by  a  screw  or  other  suitable  means,  which  at 
the  same  time  creates  both  constant  and  ever-changing  eddies, 
th^-said  movement  of  rotation  being  imparted  continuously 
<luring  the  addition  of  the  binoxide.  The  present  invention 
consists,  therefore,  first,  in  imparting  to  the  acid  a  movement 
of  rotation,  the  time  required  for  the  chemical  reaction  being 
thereby  lessened,  while  the  reaction  itself  is  more  complete." 

The  specification  gives  a  description  of  the  apparatus  Avhich 
it  says  is  preferably  to  be  employed  and  forms  part  of  the 
invention,  in  substance  as  follows:  There  is  a  receptacle  for 
the  acid,  and  a  jacketing  vessel,  in  which  the  receptacle  rests, 
for  containing  the  refrigerant  or  cooling  medium.  There  is  a 
rotating  screw  and  a  vertical  power-shaft.  The  acid  recepta- 
cle need  not  be  of  any  particular  size,  but  a  good  capacity  is 
from  five  hundred  to  one  thousand  gallons.  It  is  preferably 
hemispherical,  but  may  be  cylindrical,  frustoconical,  or  of 
other  suitable  form ;  and  it  is  made  of  or  lined  with  material 
adapted  to  resist  the  action  of  the  acid.  For  use  with  hydro- 
fluoric acid,  a  sheet-iron  or,  better,  a  copper  vessel  lined  with 
lead  may  be  used,  or  one  of  platinum,  gold,  or  silver,  or  one 
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otherwise  rendered  non-corixxlible.  The  screw  is  provided 
with  helicoidal  blades,  ordinarily  two,  three,  or  four  in  num- 
ber, set  obliquely  on  the  arbor  or  screw-shaft.  The  blades 
are  preferably  pierced  with  holes.  The  screw  is  suspended  in 
the  receptacle,  being  detachably  connected  with  the  lower 
end  of  the  power-shaft  by  two  pieces,  one  fixed  to  the  power- 
shaft,  and  the  other  to  the  screw-shaft,  and  clamped  together 
by  bolts.  On  the  screw-shaft,  above  the  top  of  the  receptacle, 
is  fixed  a  disc  of  wood  or  other  suitable  material,  which 
catches  the  oil  from  the  bearings  of  the  power-shaft,  and 
other  foreign  matters  that  otherwise  would  be  liable  to  fall 
into  the  receptacle.  The  |X)wer-shaft  is  suspended  in  its  bear- 
ings by  suitable  collars,  which  enable  it  to  support  the  screw, 
and  is  driven  from  a  horizontal  shaft,  through  bevelled  gear- 
ing, or  by  other  well-known  or  suitable  mechanical  means. 
The  length  of  the  screw-shaft  is  such  that  the  blades  of  the 
scriew  do  not  in  operation  touch  or  scrape  the  interior  of  the 
receptacle.  The  jacketing  vessel  is  of  ordinary  or  suitable 
construction.  The  cooling  medium  commonly  employed  there- 
in may  be  placed  in  it.  The  vessel  being  filled  with  the  cool- 
ing medium,  the  proper  quantities  of  acid  and  water  (stiy 
twenty  parts,  by  weight,  of  acid  to  one  hundred  parts  of 
water,  or  other  suitable  proportions)  are  placed  in  the  recep- 
tacle. The  screw  is  put  in  motion,  and  the  binoxide  of 
barium  or  calcium,  in  the  state  of  a  niore  or  less  thick  emul- 
sion or  milk,  is  added  in  small  quantities.  The  revolving 
screw  imparts  a  movement  of  rotation  more  or  less  rapid  to 
the  liquid,  producing  eddies  therein  and  constantly  changing 
the  material,  and  the  chemical  reaction  takes  place  very  regu- 
larly and  completely.  Sufficient  binoxide  is  added  ^to  secure 
the  complete  neutralization  of  the  acid  without  rendering  the 
hydrogen  peroxide  too  alkaline.  After  a  certain  time,  Avhich 
varies  with  the  quantity  of  the  article  manufactured  and  the 
amount  of  binoxide  employed,  and  during  which  the  screw 
may  be  stopped,  but  is  preferably  kept  in  revolution,  the  pro- 
duction of  the  hydrogen  peroxide  is  finished.  It  only  remains 
to  allow  the  matters  in  suspension  to  settle  and  to  decant  the 
clear  liquor.     If  it  is  desired  to  obtain  the  hydrogen  peroxide 
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in  a  state  of  greater  parity  than  results  from  the  above,  the 
clear  liquor  is  subjected  to  special  chemical  treatment,  which, 
as  it  Constitutes  no  part  of  the  present  invention,  is  not 
described. 

Only  the  first  claim  of  the  patent  is  involved  in  this  suit. 
That  claim  reads  as  follows:  ^^1.  The  method  of  making 
hydrogen  peroxide  by  cooling  the  acid  solution,  imparting 
thereto  a  continuous  movement  of  rotation,  as  well  in  vertical 
as  in  horizontal  planes  —  such,  for  example,  as  imparted  by  a 
revolving  screw  in  a  receptacle  —  and  adding  to  said  acid  solu- 
tion the  binoxide  in  small  quantities,  while  maintaining  the 
low  temperature  and  the  rotary  or  ^dying  movements,  sub- 
stantially as  described." 

The  answer  sets  up,  among  other  defences,  that  the  alleged 
invention  and  patent  do  not  contain  any  patentable  subject 
matter.  After  a  replication,  proofs  were  taken,  and,  on  a 
hearing,  the  court,  held  by  Judge  Coxe,  entered  a  decree  dis- 
missing the  bill  with  costs.  From  this  decree  the  plaintiff  has 
appealed.  The  opinion  of  the  court  is  found  in  23  Blatchford, 
435,  and  26  Fed.  Rep.  629. 

It  appears  from  the  record  that  the  first  claim  was  three 
times  rejected  by  the  Patent  Office,  and  was  then,  on  appeal, 
allowed  by  the  examiners-in-chief,  who  said  in  their  decision : 
^'  In  the  present  case,  the  essence  of  the  invention  resides  in 
imparting  to  the  liquid,  while  making  hydrogen  peroxide  as 
above,  a  peculiar  motion  —  one  which  cannot  be  given  by 
band  —  a  continuous  movement  of  rotation,  horizontally  in 
opposite  directions  from  the  centre,  or  radially  aad  vertically, 
or  nearly  so,  according  to  the  shape  of  the  vessel,  a  vortical 
motion  designated  in  German  as  wirhetbevyeguTig^  the  move- 
ment of  a  smoke  ring,  making  what  may  be  termed  a  ring 
vortex."  They  suggested  an  amendment  to  the  specification, 
to  make  it  clear  that  the  invention  was  "  no  more  than  in  this 
particular  art,  all  the  other  steps  being  old,  imparting  to  the 
liquid  undergoing  chemical  change  this  old  motion,  this  mo- 
tion produced,  for  example  by  the  egg-beater." 

The  opinion  of  the  Circuit  Court  says:  ^^It  is  not  pretended 
that  the  complainant  discovered  hydrogen  peroxide,  or  the 
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method  of  adding  barium,  mixed  with  water,  from  time  to 
time,  to  the  dilated  acid,  or  the  necessity  for  stirring  or  agitat- 
ing the  liquid.  Neither  did  he  invent  the  obliquely  bladed 
screw,  the  hemispherical  receptacle,  the  jacketing  vessel  or  any 
part  of  the  apparatus  described  in  the  specification.  All  this 
was  old  and  well  known.  The  patent  itself  illustrates  how  ex- 
tremely circumscribed  was  the  theatre  of  invention."  It  then 
refers  to  the  fact  that  the  descriptions,  in  the  specification,  of 
the  prior  process  and  of  the  patented  process  are  substantially 
the  same,  except  that  in  the  former  the  stirring  was  performed 
by  band,  and  in  the  latter  it  is  performed  by  machinery.  The 
opinion  then  proceeds :  ^^  The  question,  then,  seems  to  be  nar- 
rowed down  to  this:  Does  it  constitute  invention  to  stir,  by  a 
well-known  and  simple  mechanical  device,  what  had  before 
been  stirred  by  hand  ?  The  complainant  desired  to  manufac- 
ture in  large  quantities  what  had  before  been  produced  chiefly 
in  the  laboratory.  He  knew  how  hydrogen  peroxide  had  been 
made;  every  step  in  the  formula  was  familiar.  A  mixture 
that  needed  stirring,  and  a  vessel  provided  with  a  revolving 
stirrer,  were  ready  at  his  hand.  He  put  the  former  into  the 
latter.  This  was  all.  The  object  of  agitating  the  liquid,  while 
making  hydrogen  peroxide,  is  to  keep  the  barium,  which  is 
three  times  as  heavy  as  water,  suspended  in  the  acid,  so  that 
its  particles  may  come  in  contact  with  the  particles  of  acid. 
Whether  they  come  in  contact  while  going  round,  rising,  set- 
tling or  remaining  stationary,  can  make  no  difference.  Divest 
the  case  of  the  air  of  Inystery  with  which  it  is  environed,  and 
it  seems  simple  enough.  The  complainant's  predecessors  knew 
that  to  keep  the  barium  up  -in  the  solution  they  must  stir  it. 
The  complainant  knew  this.  Unlike  them,  however,  he  manu- 
factured on  a  scale  large  enough  to  make  it  essential  to  employ 
a  power-shaft.  The  oar-shaped  sticks  which  formerly  went 
round  and  round  by  hand  now  go  round  and  round  by  ma- 
chinery." The  court  then  refers  to  the  contention  of  the  plain- 
tiff that,  by  the  method  set  out  in  the  patent,  a  movement  was 
given  to  the  acid  which  had  never  before  been  imparted  to  it 
in  the  manufacture  of  hydrogen  peroxide,  because  ^^  the  liquid 
is  thrown  out  towards  the  circumference  of  the  vessel  at  the 
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bottom,  rises  at  the  sides,  returns  to  the  centre,  and  then  de- 
scends, to  be  again  thrown  out  at  the  bottom,  while  at  the 
same  time  it  is  carried  round  and  round  ; "  and  says  that  this, 
«<  being  reduced  to  still  simpler  language,  means,  that  the  mar 
chine  will  stir  large  quantities  of  the  liquid  more  thoroughly 
than  the  hand-worked  paddles."  It  adds :  ^^  The  pretence  that 
the  complainant  had  discovered  some  occult  and  wonder-work- 
ing power,  in  the  motion  of  a  screw  revolving  in  the  bottom 
of  a  tub,  is  not  sustained  by  the  proof.  WheUier  the  contents 
of  the  tub  be  oxygenated  water,  or  soap,  or  lye,  or  tartaric 
acid,  the  action  will  be  the  same.  That  rotary,  eddying  mo- 
tions in  liquid  will  result  from  the  revolving  screw,  that  the 
liquid  will  rise  highest  at  the  periphery  of  the  tub,  and  thus 
have  the  tendency,  at  the  top,  to  fall  towards  the  centre,  were 
well-understood  operations  of  centrifugal  force.  As  every  de- 
vice, apparatus,  formula,  law  of  nature,  motion  and  ingredient 
adopted  by  the  complainant  was  old,  the  patent  must  be  held 
invalid,  unless  it  can  be  said  that  giving  to  oxygenated  water 
a  well-known  rotary  motion  springs  *  from  that  intuitive  faculty 
of  the  mind  put  forth  in  the  search  for  new  results  or  new 
methods,  creating  what  had  not  before  existed,  or  bringing  to 
light  what  lay  hidden  from  vision.'  HoUister  v.  Benedict  Manu- 
facturing Co,^  118  U.  S.  59,  72.  No  such  faculty  has  been 
tasked  in  giving  form  to  this  patent.  There  is  here  no  sufS- 
cient  foundation  upon  which  to  rest  a  claim  which,  if  construed 
as  broadly  as  the  complainant  insists  it  should  be,  practically 
makes  all  pay  tribute  who  stir  the  mixture  in  question  by 
machinery,  and  by  hand  also,  provided  substantially  the  same 
movement  can  be  produced  by  hand-stirring,  and  this  seems  to 
be  a  disputed  question  upon  the  proof.  The  complainant's 
claim  to  be  enrolled  upon  the  list  of  inventors  is  based  npon 
propositions  too  theoretical  and  visionary  for  acceptance." 
See,  also,  Dreyfus  v.  SeaHe^  124  U.  S.  60 ;  Oreecent  Brewing 
Co.  V.  Oottfried,  128  U.  S.  158. 

A  careful  consideration  of  the  evidence  and  of  the  aiguments 
on  the  part  of  the  appellant  (no  brief  having  been  submitted 
on  the  part  of  the  appellee)  induces  us  to  concur  in  the  views 
of  the  Circuit  Court. 

Decree  affirmed. 
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KOYER  V.  ROTH. 

APPEAL  FROM    THB    CIRCUIT    COURT    OF    THE    UNITED    STATES    FOR 
THE  DISTRICrr   OF  CALIFORNIA. 

No.  83.  Snbroitted  November  7, 1880.  —  Decided  November  25, 1889. 

The  claim  of  letters  patent  No.  172,346,  granted  to  Herman  Royer,  Janu- 
ary 18,  1876,  for  an  improvement  in  machines  for  treating  rawhides, 
namely,  **  In  combination  with  the  drqm  A  of  a  rawhide  fulling  machine, 
operating  to  twist  the  leather  alternately  In  one  direction  and  the  other, 
a  shifting  device  for  the  purpose  of  making  the  operation  automatic  and 
continuous,  substantially  as  described,"  does  not  cover  any  patentable 
combination,  it  being  a  mere  aggregation  of  parts. 

The  automatic  shifting  device  was  old,  as  attached  to  a  washing  machine, 
and  there  was  no  modification  of  its  action  produced  by  attaching  it  to 
the  fulling  machine.  Therefore,  its  application  to  that  machine  did  not 
require  the  exercise  of  invention. 

In  equitt  for  the  infringement  of  letters  patent  Decree 
dismissing  the  bill,  from  which  plaintiff  appealed.  The  case 
is  stated  in  the  opinion. 

Mr.  JU.  A.  Wheatony  for  appellant,  submitted  on  his  brief. 

Mr.  Mcmud  Eyre^  for  Roth,  appellee,  submitted  on  his  brief. 

Mr.  Justice  Blatohford  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  equity,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  California,  by  Herman  Boyer 
against  Solomon  Roth  and  L.  P.  Degen,  to  recover  for  the 
infringement  of  letters  patent  No.  172,346,  granted  to  the 
plaintiff  January  18, 1876,  on  an  application  filed  November. 
15,  1875,  for  an  improvement  in  fnachines  for  treating  raw- 
hides. 

The.  bill  states  that  the  invention  consisted  in  ^^  combining 
witii  the  drum  of  a  rawhide  fulling  machine,  operating  to 
twist  the  hide  alternately  in  one  direction  and  then  in  the 
other,  a  shifting  device  for  the  purpose  of  making  the  opera- 
tion automatic  and  continuous.'' 
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Each  defendant  put  in  a  separate  answer  denying  that  the 
plaintifF  was  the  inventor  of  such  shifting  device,  and  alleging 
want  of  novelty,  with  proper  averments. 

After  a  repUoation  to  the  answers,  proofs  were  taken,  the 
case  was  brought  to  a  hearing,  and  the  Circuit  Court  dismissed 
the  bill.  The  decree  states  that  the  plaintiff  first  conceived  of 
the  combination  of  an  automatic  reverser  attached  to  the 
drum  of  a  rawhide  fulling  machine,  operating  to  twist  the- 
leather  in  one  Erection  and  the  other,  for  the  purpose  of  mak- 
ing the  operation  automatic  and  continuous,  as  described  and 
claimed  in  the  patent ;  that,  at  the  request  of  the  plaintiff, 
one  Clerc,  a  mechanic,  made  the  automatic  reverser  described 
in  the  patent,  and,  in  October,  1867,  delivered  the  same  to  the 
plaintiff,  who  attached  it  to  his  fulling  machine;  that  the 
combination  was  new  with  the  plaintiff,  and  was  useful,  and 
his  use  thereof  was  secret  until  he  applied  for  the  patent; 
that  it  was  not  obvious  and  was  not  known  whether  the  new 
combination  could  be  used  successfully  for  |^he  practical'  treat- 
ment of  rawhide,  which  was  the  work  for  which  the  combined 
machine  was  intended,  until  after  it  had  been  tested  and  tried 
by  the  plaintiff ;  that  it  was  obvious  to  any  skilled  mechanic 
that  an  automatic  reverser  could  be  applied  to  the  drum  of  a 
rawhide  fulling  machine '  so  as  to  miJce  it  reverse  its  motion 
automatically  at  any  desired  fixed  intervals;  that  the  patent 
does  not  cover  any  patentable  invention ;  and  that,  for  that 
reason  alone,  the  bill  is  dismissed. 

The  specification  says :  ^'  The  object  of  my  invention  is  to 
provide  an  improvement  in  a  rawhide  fulling  machine,  for 
which  letters  patent  were  granted  to  me,  and  it  consists  in  an 
automatic  device  by  which  Lam  enabled  to  run  the  machine 
in  one  direction  for  a  sufficient  length  of  time  and  then  reverse 
it,  this  process  continuing  automatically  until  the  leather  is 
finished." 

The  drawings  show  the  machine  as  operated  by  belts,  but 
the  specification  states  that  gears  or  friction  couplings  could 
be  used  if  desired,  and  the  action  of  the  machine  still  be  auto- 
matic. The  machine  employed  for  fulling  rawhides,  or  form- 
ing them  into  leather,  has  a  drum,  A,  the  central  shaft  of 
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which  has  upon  its  lower  end  a  bevel  gear.  With  this  gear 
two  pinions  mesh  at  opposite  sides,  one  of  the  pinions  being 
mounted  upon  a  solid  shaft,  which  passes  through  the  hollow 
shaft  of  the  other  pinion,  and  has  a  driving  pulley  keyed  to  jt. 
Another  driving  pulley  is  keyed  to  the  hollow  shaft,  and  a 
loose  pulley  runs  between  them.  When  the  belt  turns  one  of 
the  keyed  pulleys,  the  machine  will  operate  in  one  direction, 
and  when  the  belt  is  shifted  to  the  other  keyed  pulley,  it  will 
operate  in  the  opposite  direction.  In  order  to  make  such 
action  automatic,  there  is  a  belt-shifter,  which  is  a  part  of,  or 
attached  to,  a  sliding  bar^  That  bar  is  operated  by  a  lever, 
which  is  hinged  or  pivoted,  and  works  in  a  slot  or  link  upon 
the  bar,  so  that  when  turned  from  side  to  side  it  will  slide  the 
bar  in  one  direction  or  the  other.  A  weight  is  secured  to  the 
top  of  the  lever,  so  that  as  soon  as  the  lever  passes  the  centre 
it  will  fall  by  its  own  weight  and  suddenly  shift  the  belt.  In 
order  to  operate  this  lever,  there  is  another  sliding  bar,  which 
moves  below  and  parallel  with  the  sliding  bar  first  mentioned, 
the  second  bar  having  pins  upon  each  side  of  the  lever,  so  that 
when  the  second  bar  is  moved  it  will  shift  the  lever.  The 
second  bar  has  a  nut  projecting  downward  from  it,  and  there 
is  a  screw  formed  upon  a  horizontal  shaft  so  as  to  fit  the  nut. 
A  belt  from  a  pulley  on  the  solid  shaft  extends  to  a  pulley  on 
the  last-named  horizontal  shaft,  and  by  its  action  the  screw 
will  be  turned  in  one  direction  until  the  lever  has  passed  the 
centre  and  fallen  over  so  as  to  shift  the  belt  to  the  other 
pulley,  when  the  whole  mechanism  will  be  moved  in  an  oppo- 
site direction  until  the  screw  has  again  moved  the  second 
sliding  bar  and  reversed  the  lever.  The  specification  states 
that  the  machine  is  thus  made  automatic  in  its  action,  and  can 
be  left  until  the  work  is  entirely  finished ;  and  that  a  fric- 
tional  coupling  or  reversing  gear  might  be  used  in  place  of  a 
belt,  but  would  not  work  as  well. 

The  claim  of  the  patent  is  as  follows :  "  In  combination  with 
the  drum  A  of  a  rawhide  fulling  machine,  operating  to  twist 
the  leather  alternately  in  one  direction  and  the  other,  a  shift- 
ing device  for  the  purpose  of  making  the  operation  automatic 
and  continuous,  substantially  as  described." 
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The  evidence  is  conclusive  that  one  Clerc,  as  early  as  1864, 
in  San  Francisco,  made  an  automatic  shifting  device  the  same 
as  that  described  in  the  patent,  and  attached  to  it  a  washing 
machine,  and  continued  from  that  time  to  make  such  auto- 
matic rev^rsers  and  put  them  into  use;  and  that,  in  1867,  at 
the  request  of  the  plaintiff,  he  made  the  shifting  device  de- 
scribed in  the  patent,  which  the  plaintiff  attached  to  his  full- 
ing machine.  The  only  difference  between  the  shifting  device 
made  by  Clerc  for  the  washing  machines,  and  that  made  by 
him  for  the  plaintiff,  was  that  in  the  washing  machine  reverser 
the  screw-shaft  was  driven  by  two  gears,  one  on  each  end  of  it, 
while  the  one  described  in  the  patent  is  driven  by  a  belt ;  and 
that  the  washing  machine  was  horizontal,  while  the  plaintiff's 
machine  was  upright,  in  consequence  of  which  the  horizontal 
machine  required  a  spur  gear,  while  the  upright  machine  had 
a  bevel  gear.  But  these  changes  were  such  as  any  skilful  me- 
chanic could  make.  The  plaintiff,  in  giving  his  order  to  Clerc 
to  make  the  reverser,  gave  him  no  directions  as  to  how  to  con- 
struct it,  and  only  gave  him  a  drawing  of  the  fulling  machine 
to  which  it  was  to  be  attached. 

The  operation  of  the  automatic  reverser  in  connection  with 
the  fulling  machine  is  precisely  the  same  as  its  operation  in 
connection  with  the  washing  machine,  or  with  any  other  ma- 
chine to  which  it  can  be  applied.  There  is  no  modification  of 
its  action  produced  by  attaching  it  to  the  fulling  machine. 

The  plaintiff  testifies  that,  before  he  had  the  automatic  re- 
Terser,  his  falling  machine  would  run  in  one  direction  until  the 
belt  was  shifted  by  hand  ;  that  if  the  hides  got  too  hot  he  had 
to  stop  the  motion  and  reverse  it ;  and  that  he  had  also  to  stop 
the  action  of  the  machine  when  trie  automatic  reverser  was  at- 
tached to  it,  if  the  hides  got  too  hot.  It  also  appears,  froiii 
the  plaintiff's  testimony,  that  fr6m  1867,- when  he  attached  the 
automatic  reverser  to  his  machine,  he  was  occupied  for  four 
years  in  experimenting  with  the  machine,  before  he  perfected 
the  process  of  fulling  the  hides  so  that  the  machine  would  turn 
out  satisfactory  work  regularly  and  smoothly ;  that  the  diffi- 
culty was  ^ot  with  the  automatic  reverser,  because  that  worked 
and  reversed  in  the  same  manner  when  first  attached,  in  1867, 
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that  it  did  in  1871 ;  that  the  difficulty  with  the  machine,  which 
caused  these  experiments  occupying  four  years,  was  that  the 
hides  would  not  double  backward  uniformly ;  that  when  they 
were  wedged  or  packed  the  automatic  reversing  apparatus 
would  not  stop  the  machine  or  reverse  it  soon  enough  to  pre- 
vent injury ;  that  the  hides  would  double  twice,  and  would 
tear  off  from  the  shaft  before  the  machinery  could  be  stopped ; 
that  the  machine  would  often  reverse  before  the  inwinding 
was  completed,  and  thqs  the  enlargements  of  the  £wo  folds  or 
doubles  would  meet,  and  the  hides  be  torn  from  the  shaft ;  that 
as  yet  he  had  not  perfected  any  process  for  satisfactorily  pro- 
ducing the  article  now  known  as  fulled  rawhide ;  that  to  do  so 
he  varied  the  condition  of  the  hides  as  to  moisture,  until  he 
found  that,  at  the  right  degree  of  dampness,  the  hides  would 
double  backward  with  practical  regularity ;  that  he  also  sev- 
eral times  changed  the  means  by  which  he  fastened  the  hides 
to  the  shaft ;  that  to  make  the  article  in  question,  the  hides 
had  to  be  made  soft  and  pliable  by  being  subjected  to  a  severe 
and  long-continued  mechanical  operation,  such  as  twisting  or 
doubling  back  and  forth ;  that,  to  do  this,  the^  hides  had  to  be 
in  a  certain  condition  as  to  moisture,  neither  too  dry  nor  too 
wet ;  .that  he  had,  therefore,  to  experiment  by  changing  the 
degree  of  moisture  by  slight  variations, :  until  he  found  the 
proper  degree ;  that  he  had  to  discover  some  mechanical  means 
by  which  all  parts  of  every  hide  could  be  subjected  to  an  equal 
and  uniform  amount  of  mechanical  action,  so  that  no  hard 
spots  would  be  left  in  the  hide;  that,  some  parts  of  a  hide  be- 
ing three  times  as  thick  as  other  parts  of  the  same  hide,  it  was 
difficult  to  discover  whether  there  was  a  degreie  of  moisture  at 
which  the  hides  could  be  successfully  treated  in  the  machine, 
because  it  took  much  more  soaking  to  moisten  the  thick  parts 
of  the  hide  than  it  did  the  thin  ;  that  he  finally  learned  how  to 
moisten  the  entire  hide  uniformly  by  peculiar  ways  of  folding 
it  while  being  moistened,  and  hanging  it  so  that  some  parts  of 
the  hide  would  be  longer  in  water  than  other  parts ;  that  there 
was  also  a  great  difference  in  the  texture  of  different  parts  of 
a  hide ;  that  no  two  hides  are  alike  as  to  thickness  and  texture ; 
and  that  he  did  not  overcome  these  difficulties  until  1871. 
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It  is  quite  apparent,  from  this  recital  of  the  difficulties 
encountered  by  the  plaintiff,  none  of  which  are  alluded  to  in 
the  specification  of  the  patent,  that  if  he  invented  anything 
patentable,  it  consisted  in  some  process  of  treating  the  hides, 
so  as  to  produce  the  merchantable  article  of  fulled  rawhide. 
But  there  is  no  suggestion  of  any  such  invention  in  the  speci- 
fication or  the  claim. 

There  is  no  patentable  combination  of  the  automatic  shift- 
ing device  with  the  drum  of  the  fulling  machine.  It  is  a  mere 
aggregation  of  parts.  The  shifting  device  operates  automati- 
cally to  reverse  the  action  of  the  fulling  machine  in  precisely 
the  same  way  that  it  operates  when  applied  to  any  other 
machine ;  and,  the  shifting  device  being  old,  its  application  to 
the  fulling  machine  did  not  require  the  exercise  of  invention. 
Dovhle  Pointed  Tack  Co.  v.  Two  Rivers  Mdmufacturing  Co.^ 
109  U.  S.  117,  120,  121. 

The  same  view  was  taken  of  this  patent  by  Judge  Drum- 
mond  in  the  case  of  lioyer  v.  Ckicayo  Manufacturing  Co.^ 
20  J'ed.  Rep.  853,  decided  by  him  in  tlie  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  in  June, 
1884,  in  which  he  held  that  the  invention  was  not  patentable, 
because  it  was  merely  the  application  of  an  old  device  used  in 
connection  with  a  washing  machine  to  an  analogous  use. 

The  principle  has  been  applied  by  this  court  in  various 
cases.  Pomace  IlohJer  Co.  v.  Ferguson^  and  cases  there  col- 
lected, 119  U.  S.  885,  888;  Tliatch^r  Heating  Co.  v.  BuHif, 
121 'U.  S.  286,  295 ;  Dregfm  v.  Searle,  124  U.  S.  60;  Ilendy  v. 
Miners'  Iron  ^Vorki<,  127  U.  S.  870,  375. 

Decree  affinnal 
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WINTERS  V.  ETHELL. 

APPEAL  FROM  THE  8UPBEME  OOUBT  OF  THE  TERBTFOBY  OF  IDAHO. 

No.  96.    Argued  and  ■ubmltted  November  12, 1889.  —  Decided  Norenber  S6, 1889. 

A  complaint  In  a  snit  in  a  District  Conrt  in  Idalio  Territory  prayed  for  an 
injnnctlon  restraining  the  defendant  from  interfering  with  the  possession 
of  a  mining  claim  which  the  plaintiff  tiad,  by  a  written  agreem«2nt»  licensed 
the  defendant  to  work,  for  a  compensation,  the  agreement  also  contain- 
ing a  provision  for  the  conveyance  of  the  claim  to  the  defendant,  on 
certain  terms.  The  complaint  also  prayed  for  an  acconntlng  concerning 
all  ore  taken  from  the  mine  by  the  defendant,  and  the  payment  to  the 
plaintiff  of  the  amount  dne  to  the  plaintiff  under  the  agreement.  The 
defendant  filed  a  cross-complaint  praying  for  a  specific  performance  by  the 
plaintiff  of  the  contract  to  convey.  The  District  Court,  by  one  judgment, 
granted  to  the  plaintiff  the  Injunction  asked,  and  ordered  an  accounting 
before  a  referee,  and  dismissed  the  cross  complaint.  On  appeal  by  the 
defendant  the  judgment  was  afllrmed  by  the  Supreme  Court  of  the  Terri- 
tory, and  the  defendant  appealed  to  this  court :  Held. 

(1)  The  judgment  was  not  final  or  appealable ; 

(2)  It  made  no  difference  tliat  tlie  judgment  dismissed  the  cross  com- 

plaint. 
(8)  The  right  of  the  defendant  to  appeal  from  the  judgment,  so  far  as 
the  cross  complaint  Is  concerned,  will  be  preserved;  and  time  will 
run  against  him,  as  to  all  parts  of  the  present  judgment  of  the 
District  Conrt  only  from  the  time  of  the  entry  of  a  final  judgment 
after  a  hearing  under  the  accounting. 

The  case  is  stated  in  the  opinion. 

Mr.  M.  £irkpcUriekj  for  appellants,  submitted  on  his  brief. 

Jfr.  Samuel  Shellabarger  (with  whom  was  Mr.  Jeremiah  M. 
Wilson  on  the  brief)  for  appellees. 

Mb.  Justice  Blatchfobd  delivered  the  opinion  of  the  court. 

This  is  a  suit  brought  in  the  District  Court  of  the  Second 
Jadioial  District  of  Idaho  Territory,  in  and  for  the  county  of 
Altnras,  by  George  F.  Settle  and  Jacob  Eeeser  against  John 
B.  Winters,  Frank  Ganahl  and  John  Winkelbacli. 
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The  complaint  alleges  that  the  plaintiffs,  being  the  owners 
of  a  mining  property,  licensed  the  defendants  to  work  it  on 
the  terms  and  conditions  expressed  in  a  written  agreement 
and  a  supplemental  agreement,  for  a  definite  period;  that, 
under  the  agreement  the  defendants  were  to  work  the  mine 
during  that  period  at  their  own  expense,  keep  the  property 
free  from  liens,  and  pay  to  the  plaintiffs,  as  a  consideration, 
one-half  of  the  gross  proceeds  from  the  mine ;  that,  if  the  de- 
fendants should  pay  to  the  plaintiffs,  on  or  before  November 
27,  1883,  the  termination  of  the  said  period,  out  of  the  pro- 
ceeds o!f  the  mine,  or  otherwise,  $40,000,  the  plaintiffs  should 
convey  the  property  to  the  defendants ;  that,  in  the  event  of 
such  payment  by  the  defendants  to  the  plaintiffs  within  the 
time  speci^ed,  any  and  all  sums  theretofore  received  by  the 
plaintiffs  from  the  defendants  as  consideration  for  the  use  and 
working  of  the  mine  should  be  credited  upon  and  deducted 
from  the  $40,000 ;  that,  if  the  defendants  should  fail  to  complj^ 
with  any  of  their  agreements,  or  should  not,  on  or  before  the 
day  nained,  pay  the  $40,000  to  the  plaintiffs,  they  should  for- 
feit all  rights  under  the  agreement,  and  no  longer  work  the 
property;  that  the  defendants  proceeded  to  work  the  mine, 
and  continued,  during  the  period  mentioned,  to  extract  large 
quantities  of  gold  and  silver  ore  from  it ;  that,  on  the  24th  of 
November,  1883,  the  agreement  was  extended,  in  writing,  to 
December  27, 1883 ;  that  the  defendants  had  paid  to  the  plain- 
tiffs only  $21,000  out  of  the  $40,000,  which  sum  was  realized 
out  of  the  working  of  the  mine,  and  was  not  in  excess  of  the 
one-half  of  its  gross  proceeds ;  that  the  defendants  were  con- 
tinuing to  work  the  mine,  and  were  insolvent,  and,  during  the 
thirty  days'  extension  of*  time,  h^d  ext];acted  and  removed 
large  quantities  of  ore,  for  which  they  had  failed  to  account 
to  the  plaintiffs;. and  that  the  defendants  threatened  to  con- 
tinue to  extract  the  ore. 

The  prayer  of  the  complaint  is  for  an  injunction  restraining 
the  defendants  during  the  pendency  of  the  suit,  and  also  by  a 
final  order  on  the  hearing,  from  entering  upon  or  interfering 
with  the  possession  of  the  property,  or  from  extracting  or  re- 
moving from  the  mine  any  rock  or  ore,  and  for  an  accounting 
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by  the  defendants  with  the  plaintiffs  conoerning  all  rock  or 
oi^e  taken  from  the  mine  by  the  defendants,  and  for  the  pay- 
ment by  them  to  the  plaintiffs  of  a  moiety  thereof ;  and  that 
the  amount  found  to  be  due  to  the  plaintiffs  upon  such  account 
be  decreed  to  be  a  lien  upon  all  rock  or  ore  remaining  in  the 
bands  of  the  defendants. 

After  a  demurrer  to  the  complaint  had  been  overruled,  the 
defendants  put  in  an  answer  to  it.  They  also  filed  a  cross- 
complaint,  praying  that  the  plaintiffs  might  be  decreed  specifi- 
cally to  execute  and  perform  their  contract  to  convey  the  prop- 
erty to  the  defendants,  on  receiving  from  them  the  remainder 
of  the  purchase  money  which  might  be  equitably  due  there- 
for, and  for  an  injunction,  to  be  made  perpetual  on  the  hearing, 
restraining  the  plaintiffs  from  interfering  with  the  possession 
by  the  defendants  of  the  mining  claim  and  the  works  and  open- 
ings leading  thereto. 

This  cross-complaint  was  answered  by  the  plaintiffs,  and  the 
case  was  tried  by  the  court  on  evidence,  oral  or  documentary, 
adduced  by  the  respective  paftties.  It  made  certain  findings 
of  fact  and  conclusions  of  law,  and  entered  a  decree  adjudging 
that  the  defendants  be  enjoined  perpetually  from  entering 
upon  or  interfering  with  the  possession  of  the  mining  claim 
mentioned  in  the  ccnnplaint,  and  that  the  plaintiffs  were  en- 
titled to  an  accounting  with  the  defendants  of  and  concerning 
all  rock  and  ore  taken  from  the  mine  by  the  defendants  dur- 
ing the  term  mentioDed,  and  not  already  accounted  for,  and 
referring  it  to  a  referee  to  take  and  state  such  account  The 
decree  further  adjudged  that  the  defendants  take  nothing  by 
their  cross-complaint;  that  it  be  dismissed;  that  they  were 
not  entitled  to  any  order  restraining  the  plaintiffs  from  the  en- 
joyment of  the  premises,  prior  to  or  pending  any  appeal  that 
might  be  taken ;  and  that  the  plaintiffs  recover  from  the  de- 
fendants their  costs. 

On  an  appeal  by  the  defendants  to  the  Supreme  Court  of 
the  territory  from  that  judgment,  it  was  affirmed.  The  de- 
fendants have  brought  the  case  here  by  appeal,  and  briefs  have 
been  filed  by  both  parties,  on  the  merits.  But  we  are  of  opin- 
ion that  the  decree  was  not  a  final  one,  and  is  not  appealable. 
VOL.  cxxxn— 14 
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The  judgment  of  the  Supreme  Court  simply  affirmed  the 
judgment  of  the  District  Court.  As  regards  the  relief  sought 
by  the  plaintiffs,  the  latter  judgment  merely  enjoined  the  de- 
fendants, and  ordered  an  accounting  by  them  before  a  referee 
concerning  the  rock  and  ore  taken  by  them  from  the  mine. 
The  bill  prays  for  such  injunction,  and  for  such  accounting, 
and  for  the  payment  to  the  plaintiffs  of  what  shall  be  found 
due  to  them  upon  such  accounting.  In  this  respect,  the  decree 
is  of  the  same  character  with  .that  considered  by  us  in  Key- 
stone  Manganese  cj&  Iron  Co.  v.  MarHn^  decided  November 
11,  1889,^72^,  91,  where  the  decree  was  held  not.  to  be  final  or 
appealable. 

Nor  does  it  make  any  difference  that  the  decree  in  the  pres- 
ent case  dismisses  the  cross-complaint  of  the  defendants.  The 
filing  of  the  cross-complaint  was  not  the  institution  of  a  sepa- 
rate suit,  but  grew  out  of  the  original  complaint.  There  was 
but  a  single  decree,  and  that  was  entitled  in  the  original  suit 
The  right  of  the  defendants  to  appeal  from  the  decree,  so  far 
as  their  cross-complaint  is  concerned,  will  be  preserved ;  and 
time  will  run  against  them,  as  to  all  parts  of  the  present  judg- 
ment of  the  District  Court,  only  fmm  the  time  of  the  entry  of 
a  final  decree  after  a  hearing  under  the  accounting  which  is  to 
be  had.     Ay&rs  v.  Chicago,  101  U.  S.  184,  187. 

Appeal  dismissed. 


CHANUTE  CITY  v.  TRADER 

SBBOR  TO  THE  CIJiCUIT  COURT  OF    THE    UNITED    STATES    FOB    THE 
DISTRICT    OF    KANSAS. 

No.  1509.    Argued  Novemtyer  11, 1880.  —  Decided  November  25,  1889. 

A  jadgment  for  damages  and  costs  was  recovered  lu  a  Circuit  Coart  of  the 
United  States,  on  bonds  and  coupons  issued  by  a  municipal  corporation. 
In  answer  to  an  alternative  writ  of  mandamus  issued  three  and  one-half 
years  afterwards,  for  the  levy  of  a  tax  to  satisfy  the  judgment,  it  Was 
set  up,  in  bar;  that  the  original  judgment  was  void  because  the  Circuit 
Court  had  no  jurisdiction  of  the  subject  matter  of  the  action,  on  the 
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ground  that  the  bonds  were  not  payable  to  order  or  bearer.  A  peremp- 
tory writ  was  granted  by  a  judgment,  to  review  which  a  writ  of  error 
was  talcen.  A  motion  to  dismiss  the  writ  was  made,  united  with  a 
motion  to  affirm :    Held^ 

(1)  Although  there  was  no  ground  for  contending  that  this  court  had 

no  jurisdiction,  yet  the  reasons  assigned  for  talcing  the  writ  of 
error  were  frivolous,  and  it  was  talcen  for  delay  only; 

(2)  The  principal  of  the  bonds  was  payable  to  bearer; 

(3)  The  judgment  ought  to  be  affirmed ; 

(4)  The  proceeding  by  mandamus  l)elng  In  the  nature  of  execution,  if 

the  prosecution  of  writs  of  error  to  the  execution  of  process  to 
enforce  judgments  were  permitted  when  no  real  ground  existed 
therefor,  such  interference  might  become  intolerable,  and  this  * 
court  in  the  exercise  of  its  inherent  power  and  duty  to  administer 
Justice,  ought,  independently  of  subdivision  6  of  rule  6,  to  reach 
the  mischief  by  affirming  the  action  below ; 
(6)  No  dlflTerent  interpretation  .is  put  on  ttmt  subdivision  from  tliat 
which  has  hitherto  prevailed. 

The  plaintiff  in  error  moved  the  court  ^^  to  grant  such  order, 
writ  or  mandate  as  may  be  fit  and  proper  to  secure  to  plaintiff 
in  error  a  stay  of  the  peremptory  writ  of  mandamus  hei'etofoi^ 
issued  by  the  court  below,  and  to  secure  plaintiff  in  error  tlie 
supersedeas  to  which  plaintiff  in  error  is  entitled  under  the 
statute." 

The  defendant  in  error  moved  to  dismiss  the  writ  of  error 
under  rule  6,  and  to  affirm  the  judgment  below.  The  two 
motions  were  heard  together.  The  case  is  stated  in  the 
opinion. 

Mr.  John  W.  Gleed  and  Mr.  A.  O.  Safford  in  support  of 
the  motion  for  a  stay,  and  against  the  motion  to  dismiss. 

Mr.  John  Iltttchins  and  Mr,  Samud  SheUabarger  in  support 
of  the  motion  to  dismiss,  and  against  the  motion  for  a  stay. 

Mr.  Justice  Blatchfobd  delivered  the  opinion  of  the  court. 

Wilbur  F.  Trader  recovered  a  judgment  in  the  Circuit 
Court  of  the  United  States  for  the  District  of  Kansas  against 
the  city  of  Chanute,  on  the  4th  of  Decern  l)er,  188.5,  for 
$7702.12,  damages  and  costs,  on  certain  bonds  and  coupons 
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issued  July  1,  1872,  by  the  city  of  Tioga.  Each  bond  stated 
that  the  city  of  Tioga  was  "  indebted  to  the  Tioga  Flouring 
Mill  Company,  in  the  sum  bf  five  hundred  dollars,  lawful 
money  of  the  United  States,  with  interest  from  the  date  here^ 
of,  at  the  rate  of  ten  per  cent  per  annum,  as  provided  by  law, 
and  payable  semi-annually,  as  per  interest  coupons  hereto 
attached,  the  principal  being  due  in  ten  years  from  date  here- 
of and  with  the  interest  thereon  payable  at  the  office  of  the 
Farmers'  Loan  and  Trust  Company  in  the  city  of  New  York, 
to  the  bearer." 

On  the  27th  of  July,  1888,  Trader  served  a  notice  on  the 
city  of  Chanute,  addressed  to  the  mayor  and  councilmen  of 
the  city,  requesting  them  to  levy  a  tax  on  the  taxable  prop- 
^erty  within  the  city  to  pay  and  satisfy  the  judgment.  It 
does  not  appear  that  any  execution  has  been  issued  on  the 
judgment. 

On  the  9th  of  July,  1889,  Trader  ap|)lied  to  the  Circuit 
Court  for  a  writ  of  mandamus  requiring  the  officers  of  the 
city  to  levy  a  tax  to  satisfy  the  judgment.  An  alternative 
writ  was  issued  on  that  day.  In  answer  to  the  writ  the  city 
set  up,  by  way  of  plea  in  bar,  that  the  original  judgment  was 
void  because  the  Circuit  Court  bad  no  jurisdiction  of  the  sub- 
ject matter  of  the  action,  as  appeared  from  the  petition  in  it, 
which  set  forth  a  copy  of  one  of  the  bonds  sued  on.  The 
point  urged  was  that  the  bond  was  not  payable  to  the  Tioga 
Flouring  Mill  Company  or  order,  nor  to  bearer,  and  that  only 
the  interest  was  payable  to  the  bearer. 

On  a  hearing  on  the  writ  and  return,  the  Circuit  Court,  on 
October  14,  1889,  rendered  a  judgment  granting  a  peremptory 
writ  commanding  the  officers  of  the  city  to  levy  the  tax.  A 
bill  of  exceptions  wa^jillowed,  and  the  city  has  brought  a  writ 
of  error.  The  defendant  in  error  now  moves- to  dismiss  the 
writ  of  error  and  unites  with  it  a  motion  to  affirm  the  judg- 
ment. 

Subdivision  5  of  rule  6  of  this  court  (108  IT.  S.  675)  was 
first  promulgated  November  4,  1878,  97  U.  S.  vii.  It  reads 
as  follows :  "  There  may  be  united,  with  a  motion  to  dismiss 
a  writ  of  error  or  an  appeal,  a  motion  to  affirm  on.  the  ground 
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that,  although  the  record  may  show  that  this  court  has  juris- 
diction,  it  is  manifest  the  writ  or  appeal  was  taken  for  delay 
only,  or  that  the  (|uestion  on  which  the  jurisdiction  depends  is 
so  frivolous  as  not  to  need  further  argument." 

At  the  same  term,  in  Whitney  v.  Cook^  99  U.  S.  607,  this 
court,  speaking  by  Chief  Justice  Waite,  said  that  the  rule 
implied  that  there  should  appear  on  the  record  "  at  least  some 
color  of  right  to  a  dismissal"  He  added :  "  Our  experience 
teaches  that  the  only  way  to  discourage  frivolous  appeals  and 
writs  of  error  is  by  the  use  of  our  power  to  award  damages, 
and  we  think  this  a  proper  case  in  which  to  say  that  hereafter 
more  attention  will  be  given  to  that  subject,  and  the  rule  en- 
forced both  according  to  its  letter  and  spirit.  Parties  should 
not  be  subject  to  the  delay  of  proceedings  for  review  in  this 
court  without  reasonable  cause,  and  our  power  to  make 
compensation  to  some  extent  for  the  loss  occasioned  by  an 
unwarranted  delay  ought  not  to  be  overlooked." 

The  practice  of  not  entertaining  a  motion  to  affirm  unless 
there  is  some  color  of  right  to  a  dismissal  has  since  been  fre- 
quently  sustained  by  this  court.  Hinckley  v.  Morton,  103  II, 
S.  764 ;  School  District  of  AcUey  v.  IlaU,  106  TJ.  S.  428 ; 
Dames  v.  Cbr&m,  113  U.  S.  687  \  WaUton  v.  Neoin,  128  TT.  S. 
578 ;  New  Orleans  v.  Gon^trtcction  Co.,  129  U.  S.  45 ;  The 
Alaska,  130  U.  S.  201. 

In  Micas  v.  Williams,  104  U,  S.  556,  there  was  a  motion  to 
affirm  united  with  a  motion  to  dismiss  a  writ  of  error.  The 
affidavits  in  opposition  to  the  latter  motion  showed  jurisdic- 
tion, as  to  the  amount  involved,  though  on  the  record  as  it 
stood  when  the  motion  was  made  there  was  color  of  right  to 
a  dismissal.  But  the  court  affirmed  the  judginent  on  the 
ground  that  the  writ  was  taken  for  delay  only. 

In  T/ie  S.  C.  Tryon,  105  U.  S.  267,  there  was  a  motion  to 
affirm  a  decree  united  with  a  motion  to  dismiss  the  appeal 
in  an  admiralty  suit.  The  ground  for  making  the  motion 
to  dismiss  was  that  there  was  no  bill  of  exceptions  but  only 
a  finding  of  facts  and  conclusions  of  law.  The  court  over- 
ruled that  ground,  but  it  is  difficult,  from  the  report  of  the 
case,  to  see  what  color  of  right  there  was  to  a  dismissal.     Yet 
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it  affirmed  the  decree  on  a  consideration  of  the  findings  of 
fact. 

In  Swope  V.  LeffingweU^  105  U.  S.  3,  there  was  a  motion  to 
affirm  united  with  a  motion  to  dismiss  a  writ  of  error  to  a 
state  court.  The  motion  to  dismiss  was  made  on  the  ground 
that  there  was  no  Federal  question  involved.  The  court  held 
that  it  had  jurisdiction,  but  affirmed  the  judgment  on  the 
ground  that  the  case  on  the  merits  was  governed  by  previous 
decisions. 

In  the  present  case  there  does  not  appear  to  be  any  ground 
for  contending  that  this  court  has  no  jurisdiction ;  yet  we  are 
entirely  satisfied  that  the  reasons  assigned  for  taldng  the  writ 
of  error  are  frivolous,  and  that  it  was  taken  for  delay  only. 
The  principal  of  the  bonds  is  payable  to  bearer  as  well  as  the 
interest.  The  principal  is  stated  to  be  due  in  ten  years,  and, 
with  the  interest,  to  be  payable  to  the  bearer.  This  is  too 
plain  for  discussion,  and  disposes  of  the  point  that  the  original 
payee  in  the  bonds  was  a  citizen  of  Kansas,  and  thus  of  the 
same  State  with  the  debtor,,  and  could  not  have  sued  on  the 
bonds  in  the  Circuit  Court,  and  so  the  plaintiff  could  not. 
,  But  without  putting  a  different  interpretation  on  subdivision 
5  of  rule  6  from  that  which  has  hitherto  prevailed,  we  are 
of  opinion  that  the  judgment  in  the  present  case  must  be 
affirmed.  A  proceeding  by  mandamus  to  compel  the  levy  of 
a  tax  to  pay  a  judgment  is  in  the  nature  of  execution.  The 
rights  of  the  parties  to  the  judgment,  in  respect  of  its  subject 
matter,  were  fixed  by  its  being  rendered.  If  the  prosecution 
of  writs  of  error  to  the  execution  of  process  to  enforce  judg- 
ments is  permitted  when  no  real  ground  exists  therefor,  such 
interference  might  become  intolerable.  This  court,  in  the  ex- 
ercise of  its  inherent  power  and  duty  to  administer  justice, 
ought,  independently  of  subdivision  5  of  rule  6,  to  reach  the 
mischief  by  affirming  the  action  below.  This  is  a  proper  case 
for  doing  so. 

Judgment  affirmed. 
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OREGON  IMPROVEMENT  COMPANY  v.   EXCELSIOR 
COAL  COMPANY. 

KRROR  TO  THE    CIRCUIT  COURT  OF  THE    UNITED    STATES    FOB    THE 
NORTHERN   DISTRICT   OF   CALIFORNIA. 

No.  1196.    Sabmittcd  November  11. 1889  —Decided  November  25, 1889. 

Wliere  a  complaint  In  an  action  at  law,  for  the  infringement  of  a  reissued 
patent  for  an  invention,  avers  tliat  the  reissue  is  **  for  the  same  inven- 
tion,** as  the  original  patent,  and  the  answer  denies  *'each  and  every,  all 
and  singular,  the  allegations  "  of  the  complaint,  it  is  error,  on  the  trial, 
to  exclude  the  original  patent  from  behig  put  in  evidence  by  the  defend- 
ant. 

The  case  is  stated  in  the  opinion. 

Mr.  Sidney  V,  Smith  and  Mr.  John  A.  Wright^  for  plaintiff 
in  erroi    mbniitted  on  their  briefs. 

JUr.  J.  J.  Scrivner,  for  defendant  in  error,  submitted  on  his 
brief. 

Mb.  JusnoE  Blatchpobd  delivered  the  opinion  of  the  court. 

This  is  an  action  at  law  brought  by  The  Excelsior  Coal 
Company,  a  corporation,  against  The  Oregon  Improvement 
Company,  another  corporation,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  California,  for  the 
infringement  of  a  reissued  patent. 

The  complaint  avers  that,  on  the  surrender  of  the  original 
patent,  a  new  patent  waaissued  to  the  patentee  ^^  for  the  same 
invention,  for  the  residue  of  the  term  then  unexpired  for  which 
the  said  original  letters  patent  were  granted."  The  answer  of 
the  defendant  denies  "each  and  every,  all  and  singular,  the 
allegations  "  contained  in  the  complaint.  The  case  was  tried 
before  a  jury,  and  resulted  in  a  verdict  of  $7000  for  the  plain- 
tiff, for  which,  with  costs,  judgment  was  entered.  To  review 
this  judgment  the  defendant  has  brought  a  writ  of  error. 
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There  is  a  bill  of  exoeptions,  which  states  that  the  plaintiff 
read  in  evidence,  without  objection,  the  reissued  patent,  a  copy 
of  the  specification  of  which  with  the  drawings  is  set  forth, 
and  put  in  other  evidence  tending  to  show  its  right  to  recover 
damages;  that  the  defendant,  ^' to  sustain  the  issues  on  its 
part,"  offered  in  evidence  a  duly  certified  copy  of  the  original 
patent,  a  copy  of  which  with  the  drawings  is  set  forth ;  that 
the  plaintiff  objected  to  the  introduction  of  the  original  patent, 
on  the  ground  that  the  same  was  immaterial  and  irrelevant  to 
any  defence  raised  by  the  answer;  that  the  court  sustained 
the  objection ;  and  that  the  defendant  excepted  to  such  ruling. 

We  are  of  opinion  that  the  Circuit  Court  committed  an  error 
in  excluding  the  original  patent.  It  was  relevant  evidence 
upon  the  question  whether  the  reissue  was  ''for  the  same 
invention "  as  the  original,  and  the  issue  on  that  subject  was 
sufficiently  raised  by  the  averment  of  the  complaint  and  the 
denial  in  the  answer.  The  defendant  was  entitled  to  try  that 
question  in  a  formal  manner,  and  it  could  not  do  so  unless  the 
original  patent  was  introduced  in  evidence. 

The  judgment  is  reversed  and  the  case  is  remanded  to  Hie 
Circuit  Cowrt  vrith  a  direction  to  amard  a  new  trial. 


BROWN  V.  RANK. 

APPEAL  FROM  THE  SUPREME  COURT  OF  THE  TERRnORY  OF 
WASHINGTON. 

No  99.    Bnbmlttod  November  13, 1889.  —  Decided  November  26, 1889. 

The  defendant  in  a  possessory  action  In  the  nature  of  ejectment,  brought  In 
a  coart  of  Washington  Territory  where  the  laws  permitted  a  mingling  of 
common  law  and  equity  jurisdictions,  pleaded  the  general  issue,  and  also 
set  up  four  defences,  one  of  which  was  the  statute  of  limitations,  and 
one  of  which  was  an  equitable  defence.  The  plaintiff  filed  a  general 
demurrer  to  the  second,  third  and  fourth  defences.  The  demurrer  being 
overruled,  the  plaintiff  elected  to  stand  upon  it,  and  the  case  was  there- 
upon dismissed :  Held,  that  the  final  judgment  was  one  dismissing  the 
action  at  law,  and  was  not  a  judgment  In  the  exercise  of  chancery  juris- 
diction. 
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The  case  is  stated  in  the  opinion. 

Mr.  Lemider  Holmes,  for  appellants,  submitted  on  his  brief. 

Mr.  IT.  TT.  Upton  and  Mr,  A,  II.  Garland^  tor  appellee, 
submitted  on  their  brief. 

Mb.  Chief  Justice  Fulleb  delivered  the  opinion  of  the 
court. 

Appellants  commenced  a  possessory  action,  in  the  nature  of 
ejectment,  against  appellee,  in  the  District  Court  of  the  Second 
Judicial  District  of  Washington  Territory,  by  complaint  in  the 
ordinary  form.  To  this  the  defendant  filed  an  answer,  deny- 
ing title  in  plaintiffs,  and  otherwise  equivalent  to  the  plea  of 
not  guilty ;  and  in  addition  pleaded  afSrmatively  four  defences, 
setting  up,  among  other  things,  the  ten  years'  statute  of  limita- 
tions upon  actions  for  the  recovery  of  real  property.  §§  25, 
2«,  Code  Wash.  Ter.  1881,  39.  The  fourth  affirmative  defence 
was  addressed  to  the  judge  of  the  District  Court,  and  alleged 
a  variety  of  facts  constituting,  appellants  contended,  an  equi- 
table defence,  if  any  at  all,  which  they  denied. 

The  plaintiffs  filed  a  demurrer  in  these  words : 

^^  And  now  come  the  plaintiffs  and  demur  to  the  second, 
third  and  fourth  separate  answers  and  defences  of  defendant 
herein,  for  the  reason  that  they  do  not  state  facts  sufficient  to 
constitute  a  defence  to  this  action." 

This  demurrer  was  disposed  of,  and  judgment  rendered  as 
follows : 

'^This  case  coming  on  for  hearing  upon  demurrer  to  the 
answer,  and  having  been  submitted  to  the  court  on  briefs  of 
counsel  of  plaintiffs  and  defendant,  and  the  court,  having  fully 
considered  the  questions  presented  by  the  pleadings  on  file  in 
this  case,  overrules  the  demurrer  to  the  answer ;  to  which  rul- 
ing or  decision  the  counsel  for  plaintiffs  then  excepted  and 
gave  notice  of  his  intention  to  appeal ;  and  the  counsel  for 
plaintiffs  having  elected  to  stand  upon  the  ruling  of  the  court 
upon  said  demurrer,  and  not  to  reply  or  further  plead  to  the 
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answer,  the  case  is  now  here  dismissed  with  oosts  a^nst  the 
plaintiffs,  to  be  taxed,  and  that  execution  issue  therefor. 
Whereupon  counsel  for  plaintiffs  excepted  and  gave  notice 
of  appeal  to  the  Supreme  Court.'* 

Appeal  was  accordingly  prosecuted  to  the  Territorial  Su- 
preme Court,  under  the  act  of  the  Territory  ^^  in  relation  to 
the  removal  of  causes  to  the  Supreme  Court,"  approved 
November  23,  1883.  Laws  Wash.  Ter.  1883,  59.  It  was 
held  in  Breemer  v.  Burgess^  2  Wash.  Ter.  290,  that  this  act 
was  cumulative  and  complete  within  itself,  and  did  not  repeal 
§§  458,  459  and  460  of  the  Code  of  1881,  relating  to  appieals 
and  writs  of  error  (Code  Wash.  Ter.  1881,  114),  and  that 
cases  might  be  brought  up  to  the  Supreme  Court  of  the 
Territory,  either  by  the  procedure  prescribed  in  the  Code  or 
that  in  the  statute  of  1883.  The  Code  provided  for  service  of 
a  notice  of  appeal  or  writ  of  error,  which  should  contain, 
among  other  things,  in  case  of  appeal,  ^'  a  particular  descrip^ 
tion  of  every  decision,  ruling,  order  or  decree,"  by  which 
appellant  claimed  to  have  been  aggrieved,  and  which  he  relied 
upon  as  ground  for  reversal  or  modification ;  and  ^^  in  case  of 
a  writ  of  error,  a  particular  description  of  the  errors  assigned." 
These  requisitions  were  omitted  in  the  act  of  1883,  but  at  its 
July  term  of  that  year  the  Supreme  Court  adopted  a  rule, 
which  required,  in  all  law  causes  brought  up  under  that  act, 
an  assignment  of  errors  to  be  made  in  writing,  filed  and 
served,  substantially  as  provided  for  in  section  458  of  the 
Code. 

No  assignment  having  been  made,  the  appeal  was  dismissed 
for  non-compliance  with  the  rule  in  that  particular,  Brown  y. 
Hazard^  2  Wash.  Ter.  464,  and  the  case  comes  before  us  on 
appeal  from  the  judgment  of  dismissal. 

As  the  rule  did  not  require  such  assignment  in  an  equity 
cause,  the  question  passed  upon  was  whether  this  cause  should 
be  held  as  one  in  equity  or  at  law,  and  the  court  decided  that 
it  was  the  latter. 

The  act  of  Congress  of  April  7, 1874, 18  Stat.  27,  c.  80,  «  con- 
cerning the  practice  in  Territorial  courts  and  appeals  there- 
from," provided  that  it  should  not  be  necessary  '^  in  any  of  the 
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courts  of  the  several  Territories  of  the  United  States  to  exercise 
separately  the  common  law  and  chancery  jurisdictions  vested 
in  said  courts;  and  that  the  several  codes  and  rules  of  practice 
adopted  in  said  Territories  respectively,  in  so  far  as  they 
authorize  a  mingling  of  said  jurisdictions  or  a  uniform  course 
of  proceeding  in  all  cases  whether  legal  or  equitable,  be  con- 
firmed ;  .  .  .  Provided^  that  no  party  has  been  or  shall  be 
deprived  of  the  right  of  trial  by  jury  in  cases  cognizable  at 
common  law." 

By  subdivision  4  of  section  76  of  the  Code  of  the  Territory, 
it  was  provided.that  ^'  when  the  relief  sought  is  of  an  equitable 
nalore,  the  complaint  shall  be  addressed  to  the  judge  of  the 
district  in  which  the  action  is  brought ; "  by  subdivision  3  of 
section  83,  that  ^'  the  defendant  may  set  forth  by  answer  as 
many  defences  and  counterclaims  as  he  may  have,  whether 
they  be  such  as  have  been  heretofore  denominated  legal  or 
equitable,  or  both;"  and  by  section  445,  that  ^^ every  final 
judgment,  order,  or  decision  of  a  District  Court,  or  judge 
thereof,  in  actions  of  an  equitable  nature,  where  equitable 
relief  is  sought,  or  where  chancery  jurisdiction  has  been  exer- 
cised, shall  be  reviewed  in  the  Supreme  Court  by  appeal." 

Referring  to  these  provisions,  appellants'  counsel  contends 
that  the  fourth  affirmative  defence,  (and  he  insists  the  first 
should  be  taken  with  it,)  being  an  equitable  defence,  the  cause, 
by  the  action  taken  thereon,  became  ^^  transformed  into  a 
cause  in  chancery." 

But  the  demurrer  was  to  the  second,  third  and  fourth 
affirmative  defences,  and  the  defendant  had  also  pleaded  the 
general  issue.  ,  The  judgment  upon  demurrer  held  the  three 
affirmative  defences  good.  The  final  judgment  was  one  dis- 
missing the  action  at  law,  and,  upon  the  pleadings  as  they 
stood,  was  not  a  judgment  in  the  exercise  of  chancery  juris- 
diction. The  Supreme  Court  correctly  held  that  the  cause 
was  at  law  and  not  in  equity,  and  this  being  so,  it  is  not  denied 
that  the  dismissal  for  non-compliance  with  the  rule  necessarily 
followed. 

The  judgment  is  affirmed. 
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VANE  V.  NEWCOMBE. 

APPEAL  FBOH    THE    CIRCUIT    COURT    OF    THE    UNITBD    STATES   FOR 
THE  DISTRICT  OF  INDIANA. 

No.  09.    Argned  and  submitted  Noyember  6, 1889. —Decided  Noyember  25, 1889. 

In  Indiana,  a  person  who  contracts  with  a. telegraph  corporation  to  do  the 
specified  work  o{' putting  np  certain  lines  of  wire  on  poles,  is  not  an 
"employ 6'*  of  the  corporation,  within  the  meaning  of  the  act  of  the 
legislature  of  Indiana,  approved  March  13,  1877,  (Laws  of  Indiana  1877, 
Special  Session,  27,  c.  8 ;  also.  Rev.  Stats.  Indiana,  §§  5286-5291,)  giv- 
ing a  first  and  prior  Hen  on  the  corporate  property  and  earnings  of  a 
corporation  to  its  employes,  for  all  work  and  labor  done  and  performed 
by  them  for  the  corporation,  from  the  date  of  their  employment  by  the 
corporation. 

Such  a  lien  is  not  given  to  him  by  virtue  of  the  mechanics'  lien  act  of 
Indiana,  of  March  6,  1883,  (Laws  of  1883,  140;  Elliott's  Supplement  of 
1889,  §§  1688  and  1690,)  unless  he  complies  with  that  act  in  regard  to 
describing,  in  his  notice  of  lien,  the  lot  or  land  on  which  the  structure 
stands  on  which  he  claims  a  lien. 

By  perfecting  a  claim  to  his  lien  under  the  act  of  1877,  he  waived  the  right, 
if  any,  which  he  had  to  a  common  law  lien,  as  to  the  personal  property 
and  earnings  of  the  corporation. 

The  poles  and  wires  were  real  estate  on  which  he  could  have  no  lien  at  oomi- 
mon  law. 

Moreover  he  gave  up  any  right  he  had  to  a  common  law  lien,  as  to  the 
wires,  by  giving  up  possession  of  them. 

On  the  filing  of  a  bill  in  equity,  in  October,  1884,  in  the 
Circuit  Court  of  the  United  States  for  the  District  of  Indiana^ 
by  The  Bankers '  and  Merchants '  Telegraph  Company  of  Indi- 
ana, an  Indiana  corporation,  against  The  Bankers'  and  Mer- 
chants' Telegraph  Company  of  New  York,  a  New  York 
corporation,  praying  for  an  accounting  between  the  defendant 
and  the  plaintiff  as  to  moneys  due  by  the  former  to  the  latter, 
and  for  a  determination  of  the  relative  rights  of  the  parties  to 
certain  telegraph  lines  and  property  in  Indiana,  and  for  the 
appointment  of  receivers  pendente  lite^  to  take  possession  of 
the  lines  and  property,  an  order  was  made  by  the  court  appoint- 
ing Richard  S.  Newcombe  and  James  6.  Smith  receivers  of 
all  the  lines  and  property  of  the  plaintiff  and  the  defendant,  or 
either  of  them,  situated  within  the  jurisdiction  of  the  court. 
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The  same  persons  had  been  appointed  receivers  of  the  defend- 
ant, in  a  suit  brought  by  one  Day  in  the  Supreme  Court  of  the 
State  of  New  York. 

In  Ms^pch,  1885,  James  E.  Vane  filed  in  the  suit  in  the  Cir- 
cuit Court  an  intervening  petition.  It  set  forth  that  in  June, 
1884,  the  defendant  had  employed  Vane  to  put  six  additional 
wires  on  and  along  the  telegraph  poles  then  owned  by  the 
defendant,  from  Freeport,  Ohio,  to  Hammond,  Indiana,  and 
to  attach  such  wires  to  the  proper  fixtures  ^nd  appendages  to 
the  poles,  so  that  the  company  might  have  six  additional, 
independent  wires  between  those  places,  and  agreed  with  Vane 
to  pay  him,  as  compensation  for  the  work,  $45  for  every  mile 
of  wire  put  and  strung  upon  the  poles,  the  defendant  agreeing 
to  furnish  all  of  the  wire  and  other  necessary  material,  which 
were  to  be  delivered  at  the  nearest  distributive  point  along  the 
route  of  the  line,  and  to  pay  all  freight  for  their  shipment  to 
the  various  points  along  the  route,  and  to  deliver  them  to  Vane 
free  of  any  charge  at  such  points.  The  petition  further  alleged 
that,  in  June,  1884,  the  defendant  directed  Vane  to  construct 
two  lines  westwardly  from  Hammond  in  the  direction  of 
Chicago,  Illinois ;  that  he  proceeded  to  erect  and  construct 
such  two  lines  to  a  point  about  ten  miles  east  of  the  court- 
house in  Chicago;  that  the  defendant  had  failed  to  pay  the 
freights  on  the  wire  and  materials ;  that  Vane,  at  its  request, 
had  furnished  money  to  pay  such  freights  and  also  money  to 
purchase  necessary  materials  used  in  making  the  line;  tliat 
the  defendant  had  committed  other  breaches  of  its  agreement 
with  Vane,  and  in  consequence  owed  him  a  large  sum  of 
money;  that  he  had  executed  the  work  m  all  things  as 
directed  by  the  defendant;  that  when  he  had  completed  the 
six  lines  to  Lake  Station,  in  Lake  County,  Indiana,  the  defend- 
ant owed  him  about  $16,000 ;  that  he  then  disconnected  tlie 
six  wires  from  their  westerly  connections,  and  held  physical 
possession  of  them,  for  his  own  protection ;  that  while  he  so 
held  them,  in  their  disconnected  condition,  the  receivers, 
Newcombe  and  Smith,  entered  into  the  following  agreement 
with  him,  in  consideration  that  he  would  allow  the  line^  to  be 
connected  with  other  lines    running  westerly  into  Chicago: 
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"Chicaoo,  III.,  Nov.  l^th,  1884. 
^^It  is  hereby  agreed  and  onderstood  that  the  telegraph 
wires  on  the  poles  of  the  Bankers'  and  Merchants'  Telegraph 
Company  in  the  State  of  Indiana,  which  were  strung  by  J.  E. 
Vane,  and  upon  which  he  claims  a  lien,  shall  be  connected  up 
with  the  wires  of  the  said  company  from  Hammond,  Indiana, 
to  Chicago,  Illinois,  now  constructed  and  to  be  constructed, 
and  shall  be  used  for  telegraph  business  by  the  receivers  of 
said  company ;  bu(  it  is  also  expressly  understood  that  such 
use  of  said  wires  shall  not  be  construed  in  any  way,  or  to  any 
extent,  as  impairing  or  interfering  with  the  lien  of  the  said 
Vane  thereon. 

^^RlOHABD  S.    NeWOOMBB, 

"  Jas.  G.  Smtth,  Reoeivet^s  ;  " 

that,  in  September,  1884,  he  caused  notice  to  be  given  to  the 
defendant  of  his  intention  to  hold  a  lien  upon  its  corporate 
property  and  earnings,  for  all  work  and  labor  done  and  per- 
formed and  all  moneys  advanced  by  him  to  and  for  its  benefit, 
at  its  instance  and  request,  and  for  that  purpose  filed  notices, 
on  the  18th  and  19th  of  September,  1884,  in  thie  offices  of  the 
recorders  of  seven  counties*  in  Indiana  through  which  the  tele- 
graph line  runs,  the  notices  being  dated  September  15,  1884 ; 
that  the  receivers  also  owed  him  $1898.33  for  work  which  he 
did  for  them  after  their  appointment,  in  connecting  said  wiren 
at  Lake  Station  and  Hammond  with  their  westward  conneo 
tions,  under  which  employment  he  erected  and  completed  the 
wires  to  a  distance  of  about  four  miles  from  the  court-house  in 
Chicago,  such  indebtedness  including  also  the  purchase  by  him 
of  a  large  amount  of  materials  and  the  payment  of  freight 
bills,  and  the  doing  of  other  work ;  and  that  the  receivers  also 
owed  him  other  moneys,  which  he  had  paid  for  the  wages  and 
expenses  of  men  who  performed  work  for  the  receivers  in 
respect  of  the  telegraph  line,  between  December,  1884,  and 
February,  1885.  The  petition  prayed  for  the  payment  of  the 
claim  of  Vane  out  of  the  first  moneys  coming  into  the  hands 
of  the  receivers,  as  a  superior  lien  to  all  claims  except  those  of 
a  like  class. 
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The  lien  oovered  by  the  notices  parported  to  be  claimed 
under  the  act  of  the  legislature  of  Indiana  approved  March 
13, 1S77.  Laws  of  Indiana,  1877,  Special  Session,  27,^  c.  8 ; 
also,  Bev.  Stats.  Indiana,  1881,  §§  5286-5291. 

Sections  1  and  6  of  the  act  of  1877,  being  sections  5286  and 
5287  of  the  Eevised  Statutes,  provide  as  follows : 

^^Seo.  1.  Be  it  enacted  hy  ike  Oeneral  Assembly  of  the  State 
of  Indiana^  That  the  employes  of  any  corporation  doing  busi- 
ness in  this  State,  whether  organized  under  the  laws  of  this 
State  or  otherwise,  shall  be,  and  they  are  hereby  entitled  to 
have  and  to  hold  a  first  and  prior  lien  upon  the  corporate 
property  of  such  corporation,  and  the  earnings  thereof,  for  all 
work  and  labor  done  and  performed  by  such  employes  for 
such  corporation,  from  the  date  of  their  employment  by  such 
corporation ;  which  lien  shall  lie  prior  to  any  and  all  liens 
created  or  acquired  subsequent  to  the  date  of  the  employment 
of  such  employes  by  such  corporation,  except  as  in  this  act 
provided. 

^^  Sec.  2.  Any  employ^  wishing  to  acquire  such  lien  upon 
the  corporate  property  of  any  corporation,  or  the  earnings 
thereof,  whether  his  claim  be  due  or  not,  shall  file  in  tiie 
recorder's  office  of  the  county  where  such  corporation  is  located 
or  doing  business,  notice  of  his  intention  to  hold  a  lien  upon 
such  property  and  earnings  aforesaid,  for  the  amount  of  his 
claim,  setting  forth  the  date  of  such  employment,  the  name  of 
the  corporation  and  the  amount  of  such  claim ;  and  it  shall  be 
the  duty  of  the  recorder  of  any  county,  when  such  notice  i$ 
presented  for  record,  to  record  the  same  in  the  record  now 
required  by  law  for  notice  of  mechanics'  liens,  for  which  he 
shall  receive  twenty-five  cents;  and  the  lien  so  created  shall 
relate  to  the  time  when  such  employ^  was  employed,  by  such 
corporation,  or  to  any  subsequent  date  during  such  employ- 
ment, at  the  election  of  such  employ^,  and  shall  have  priority 
over  all  liens  suffered  or  created  thereafter,  except  other  em- 
ployfes'  liens,  over  which  there  shall  be  no  such  priority :  Pro- 
vided^ That  where,  any  person,  other  than  an  employ^,  shall 
acquire  a  lien  upon  the  corporate  property  of  any  corporation 
Jocated  or  doing  business  in  this  State,  and  such  lien  remain 
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a  matter  of  record  for  a  period  of  sixty  days,  in  any  county  in 
this  State  where  such  corporation  is  located  or  doing  business, 
and  no  lien  shall  have  been  acquired  by  any  employe  of  such 
corporation  during  that  period,  then  and  In  that  case  such  lien 
so  created  shall  have  priority  over  the  lien  of  such  employ^  in 
the  county  where  such  corporation  is  located  or  doing  business, 
and  not  otherwise:  Provided^  further^  That  this  section  shall 
not  apply  to  any  lien  acquired  by  any  person  for  purchase- 
money." 

The  notices  of  lien  filed  by  Vane  w^*e  all  in  the  following 
form,  the  name  of  the  county  being  different  in  each  case : 

«De  Ealb  County. 

^^  Notice  is  hereby  given  to  the  Bankers'  and  Merchants' 
Telegraph  Company,  incorporated  and  organized  under  the 
laws  of  the  State  of  New  York,  doing  business  in  the  county 
of  De  Kaib,  in  the  State  of  Indiana,  and  all  others  interested : 

"  You  are  hereby  notified  that  I,  James  E.  Vane,  hereby 
intend  to  hold  a  lien  upon  the  poles  and  wires  strung  thereon, 
the  switch-boahls,  telegraph  instruments  and  battery,  and 
all  other  fixtures  and  property  of  said  company  tc^ther 
with  all  the  earnings  of  said  company  in  said  county  of  De- 
Ealb.  I  hold  this  lien  for  work  and  labor  done  and  per- 
formed and  materials  furnished  in  the  construction  of  their 
line  of  telegraph  through  said  county,  and  at  their  special 
instance  and  reqiiest,  to  the  amount  of  sixteen  thousand  dol- 
lars. The  labor  was  performed  fnd  materials  furnished  on 
and  after  the  15th  day  of  June,  1884.  That  he  intends  to  hold 
this  lied  upon  all  the  poles^  wire  strung  and  upstrung,  switch- 
boards, telegraph  instruments  and  batteries,  whether  in  use  or 
not,  and  all  fixtures  and  property  belonging  to  said  company 
in  said  county  of  De  Ealb,  together  with  earnings  thereof, 
until  his  claim  is  paid  and  satisfied. 

"  September  15, 1884.  James  E.  Vane." 

The  receivers  put  in  an  answer  to  the  petition,  setting  up 
that,  as  to  so  much  of  it  as  sought  to  enforce  a  lien  upon  the 
telegraph  property  and  its  rents  and  incomes,  Vane  did  not 
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occupy,  in  his  transactions  witli  the  defendant,  the  relation 
of  an  employ^,  but  of  a  general  contractor,  and  was  not 
entitled  to  claim  or  enforce  a  lien ;  that  he  was  not  enti- 
tled to  a  6rst  lien,  because,  before  he  filed  his  petition,  the 
receivers  had  executed,  under  an  order  of  the  Supreme  Court 
of  New  York  and  under  the  direction  of  the  Circuit  Court, 
receivers'  certificates  to  the  amount  of  $130,000,  to  be  used 
in  the  payment  of  the  debts  of  the  defendant,  and  $20,000 
to  be  used  to  complete  the  construction  of  its  telegraph  lines, 
which  certificates  were  made,  by  an  order  of  said  Supreme 
Court,  dated  November  3,  1884,  and  an  order  of  the  Circuit 
Court,  dated  December  15,  1884,  a  first  charge  and  lien  upon 
all  the  property  of  the  defendant  within  the  State  of  Indiana ; 
that,  in  pursuance  of  those  orders,  the  receivers  had  executed, 
acknowledged  and  recorded  a  mortgage,  bearing  date  Novem- 
ber 7, 1884,  to  secure  the  payment  of  the  receivers'  certificates ; 
that  those  certificates,  to  the  amount  of  $150,000,  were  out- 
standing in  the  hands  of  persons  who  took  them  as  innocent 
purchasers  without  notice ;  and  that,  long  beforc  the  rendering 
of  the  services  by  Vane,  the  defendant  had  executed,  acknowl- 
edged and  recorded  a  general  mortgage  upon  all  its  property 
in  Indiana  as  well  as  the  other  States  through  which  its  lines 
extended,  covering  its  franchises,  rents  and  profits,  to  secure 
an  issue  of  bonds  amounting  to  $10,000,000,  which  were  out- 
standing, unpaid  and  in  the  hands  of  persons  who  took  the 
same  for  value  and  without  notice  of  any  equities  against  the 
same.  A  replication  was  put  in  to  this  answer,  and  on  the  16th 
of  May,  1885,  the  petition  of  Vane  was  referred  to  a  master  to 
take  evidence  and  rcport  the  sanie  with  his  findings  thereon. 

On  the  30th  of  January,  1886,  the  master,  having  taken  the 
evidence  produced  by  the  parties,  filed  his  report,  containing 
the  following  statements : 

"  Mr.  Vane,  the  petitioner,  was  employed  by  the  telegraph 
company  to  put  on  arms  and  insulators  and  to  string  additional 
wires  on  the  poles  of  the  company  from  Freeport  Junction, 
Ohio,  to  Lake  Station,  Indiana,  a  distance  of  248  miles,  for 
$45  per  mile.  The  company  agreed  to  furnish  and  deliver  to 
Vane,  at  the  nearest  accessible  railway  stations,  all  the  neces- 
voL.  cxxxn— 16 
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sary  material  for  the  work.  Vane  was  to  do  or  famish  the 
labor  necessary  to  string  the  wires,  etc.  He  did  the  work, 
hiring  men  for  the  purpose  and  assisting  in  person.  The 
amount  owing  to  him  on  this  account  is  eleven  thousand  one 
hundred  and  sixty  dollars  ($11,160). 

^^  He  also  put  in  cross-arms  and  insulators  and  strung  four 
wires  from  Lake  Station  to  Hammond,  sixteen  miles,  at  thirty- 
seven!  dollars  and  fifty  cents  per  mile,  the  company  furnishing 
material  and  Yane  doing  or  furnishing  the  labor.  The  amount 
owing  to  him  on  this  account  is  six  hundred  doUars  ($600). 

^^  He  also  strung  two  wires  from  Hammond  to  the  junction 
of  the  Chicago  Board  of  Trade  lines,  28  miles,  at  $20  per  mile, 
for  which  there  is  due  him  five  hundred  and  sixty  doUans 
($560). 

"  During  the  progress  of  the  work  the  company  failed  to  fur- 
nish the  material  as  it  was  required,  so  that  the  men  working 
for  Vane  were  without  employment  a  portion  of  the  time. 
Vane  asked  for  instructions  and  was  directed  by  the  company 
to  keep  his  men  together  during  the  delay  thus  caused,  it  being 
the  understanding  that  the  company  would  pay  their  board 
while  they  were  waiting.  The  master  is  of  the  opinion  that 
it  is  to  be  fairly  inferred  from  the  evidence  that  the  company 
would  pay  for  the  time  thus  lost.  Vane  being  required  to  pay 
bis  men  as  if  they  were  at  work. 

^^Vane  also  made  some  advances  for  freight  on  material 
shipped  to  him,  but  which  he  dould  not  obtain  possession  of 
until  the  freight  was  paid.  He  also  paid  out  various  sums  of 
money  for  livery  hire,  telegrams,  etc.,  made  necessary  by  the 
company's  failure  to  furnish  material  promptly. 

"  He  also  did  extra  work  on  the  line,  at  the  request  of  the 
company,  which  was  not  covered  by  the  original  agreement. 
The  amount  due  him  for  this  extra  Avork  and  for  the  time  of 
his  men  lost  by  delay  is  $1951.12.  The  amount  due  him  for 
cash  advanced  to  pay  freight,  livery  hire,  telegrams,  etc.,  is 
$1208.50. 

"  August  11, 1884,  he  was  paid  $300 ;  September  11,  $200 : 
total  credits,  $500. 

'<  Exhibit  No.  1,  which  was  filed  March  7,  1885,  contains  all 
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the  foregoing  items  in  detail,  and  has  been  audited  and  a|>- 
proved  by  the  company.  There  is  no  controversy  as  to  the 
amount.  The  only  real  question  is  as  to  what  preference  or 
lien,  if  any,  has  the  intervener. 

"  The  master  is  of  the  opinion  that,  in  doing  this  work,  Mr. 
Vane  Avas  an  employe*  of  the  company,  within  the  meaning 
of  section  52S<»,  Itevised  Statutes  of  Indiana,  1S81.  lie  has 
filed  his  notice,  as  required  by  section  5287,  in  the  counties 
through  which  the  telegraph  is  built..  This  lien  covers  the 
following  items : 

''  For  stringing  wires,  248  miles,  i^4r}  per  mile  .  $1 1.160  00 
*'    putting  in  cross-arms  from  l^ko  Station 

to  Hammond 0<H>  00 

"    stringing  2  wires  from   Ilammcmd  to 

Junction,  etc 500  00 

"    extra  work  afld  delay 1,951  12 

$14,271  12 
'*l>educt  credits 50(F00 

'-JJal.  due •  •     •      $13,771  12 

"1  find  an<l  report  that  he  has  no  lien  as  to  the  sum  of 
$1298.50  for  cash  juiid  for  freight,  livery,  etc. 

"  Vane's  claim  accrued  prior  to  the  order  made  by  the  Su- 
preme Court  of  New  York,  November  3,  1884,  authorizing  the 
issue  of  $150,000  of  special  receivers'  certificates,  to  secure 
wliich  a  trust  deed  or  moilgjjge  was  executed,  and  1  re^iort  and 
find  that  for  said  sum  of  $13,771.12  Vane  is  entitled  to  prior- 
ity over  tlie  lien  of  the  certiticates  above  named. 

"  Vane  als<>  asserts  a  viglit  to  a  common  law  lien,  whicli  lie* 
l)si.ses  on  tin*  following  facts,  which  are  not  controvert<Hl :  The 
contract  with  Vane  was  made  in  June,  1884.  November  12, 
1884,  the  work  was  pmctically  done,  but  the  connections  were 
not  made.  ^Ir.  Vane  kept  jwssession  of  the  wires  by  lefusing 
to  allow  connections  to  bo  made,  and  turned  the  ends  of  the 
wii-cs  down  into  the  ground.     He  retained   such   j)os8ession. 
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until  November  20, 1884,  when  he  delivered  possession  to  the 
receivers,  with  an  agreement  that  such  delivery  was  not  to 
impair  any  rights  or  liens  he  might  thus  have  by  viHue  of 
such  possession.  He  had  such  possession  when  the  order  allow- 
ing the  issue  of  receivers'  certificates  was  made,  and  also  when 
the  certificates  were  issued,  November  11,  1884.  I  report  and 
find  that,  by  perfecting  his  claim  for  a  lien  under  the  statute, 
Mr.  Vane  waived  the  right  he  had,  if  any,  to  assert  his  com- 
mon law  lien. 

"  In  addition  there  is  due  to  Yane  from  the  receivers,  for 
work  done  for  them,  $1898.33.  The  work  was  done  after  the 
certificates  were  authorized  by  the  order  of  November  3, 1884, 
but  before  the  issue  of  the  certificates  issued  by  subsequent 
orders.  I  report  and  find  that  for  the  sum  last  named  Yane 
should  be  postponed  as  to  the  issue  of  $150,000  of  certificates, 
but  that  he  should  be  preferred  as  to  those  which  were  subse- 
quently issued." 

In  February,  1886,  the  receivers  filed  exceptions  to  the 
report  of  the  master,  because  of  his  allowance  to  Yane  of  a 
lien  for  the  $13,771.12,  on  the  ground  that  he  was  an  employd 
of  the  defendant,  within  the  meaning  of  section  5286,  The 
exceptions  claimed  that  Yane  was  a  contractor  in  his  agree- 
ment with  the  defendant,  and  not  its  employe  ;  that  the  item 
of  $600  for  putting  in  cross-arms  was  not  covered  by  his  notice 
of  lien  nor  by  the  contract  under  which  the  labor  was  per- 
formed ;  and  that  he  had  no  lien  for  that  service ;  and  they 
made  a  like  claim  in  regard  to  the  item  of  $1951.12. 

Yane  filed  exceptions  to  the  report  because  the  master  had 
found  that  he  was  not  entitled  to  a  lien  for  the  $13,771.12, 
paramount  to  the  holders  of  receivers'  ceilificates  and  all  other 
mortgage  liens ;  and  had  not  found  that  Yane  was  entitled  to 
a  paramount  lien  over  all  such  other  liens  for  the  entire  amount 
of  $15,069.62 ;  and  had  deducted  the  $500  from  the  $.14,271.12^ 
and  not  from  the  $1298.50 ;  and  had  not  awarded  a  lien  for 
the  $1298.50. 

The  case  was  heard  on  these  exceptions  by  Judge  Woods, 
holding  the  Circuit  Court.  His  opinion,  delivered  in  April, 
1886,  27  Fed.  Kep.  536,  recites  the  material  findings  of  the 
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master,  and  then  says  :  ''  In  the  opinion  of  the  court,  the  peti- 
tioner had  no  lien  at  common  law  or  in  equity,  and  was  not  an 
employ^  of  the  telegraph  company  within  the  meaning  of  the 
statute  referred  to  by  the  master.  That  statute  provides  that 
the  employfes  of  any  corporation  doing  business  in  this  State 
.  .  .  shall  be  entitled  to  have  and  hold  a  first  and  prior  lien 
upon  the  corporate  property,  .  .  .  and  the  earnings  thereof, 
for  all  work  and  labor  done  ...  by  such  employes  for  such 
corporation.  To  be  entitled  to  the  benefits  of  thi&istatute,  and 
others  of  like  character  since  enacted,  I  think  it  clear  that  the 
employ^  must  have  been  a  servant,  bound  in  some  degree  at 
least,  to  the  duties  of  a  servant,  aild  not,  like  the  petitioner,  a 
mere  contractor,  bound  only  to  produce  or  cause  to  be  pro- 
duced a  certain  result,  —  a  result  of  labor,  to  be  sure, — but 
free  to  dispose  of  his  own  time  and  personal  efforts  according 
to  his  pleasure,  without  responsibility  to  the  other  party.  In 
respect  to  the  sums  found  due  the  petitioner,  the  report  is  con- 
firmed, but,  to  the  allowance  of  a  lien,  exceptions  sustained." 

In  pursuance  of  this  decision,  the  court  made  an  order  over- 
ruling the  exceptions  of  Vane,  and  sustaining  so  much  of  the 
exceptions  of  the  receivers  as  related  to  the  claim  for  a  lien  in 
favor  of  Vane,  but  confirming  the  report  as  to  amounts  found 
to  be  due  to  Vane.  The  order  adjudged  that  Vane  had  no 
lien  upon  the  property  of  the  defendant  for  the  $15,069.62 ; 
that  that  sum  was  a  general  floating  debt  of  the  defendant, 
not  entitled  to  any  priority ;  but  that  the  $1898.83  was  a  valid 
debt  of  the  receivers,  payable  out  of  any  funds  in  their  hands 
as  such^  available  for  payment  of  the  debts  of  the  trust.  Vane 
appealed  to  this  court  from  so  much  of  the  decree  as  disal- 
lowed his  claim  for  a  lien  for  the  $15,069.62,  and  from  the 
overruling  of  his  exceptions  and  the  sustaining  of  the  excep- 
tions of  the  receivers. 

Mr,  Addison  C\  Harris  for  appellant. 

I.  Vane  had  a  lien  under  the  statutes,  of  Indiana.  The 
policy  of  the  State  is  to  secure  the  pay  of  all  persons  employed 
as  contractors,  material  men,  laborers  or  otherwise.     Goiter  v. 
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J^7'e8ej  45  Indiana,  96.  Statutes  for  the  benefit  of  laborers 
and  the  like  are  also  liberally  construed  in  this  court.  Dckvf^ 
V.  Alvardy  94  U.  S.  545 ;  Mining  Co.  v.  Ctdlins,  104  U.  S.  176. 
Thus  the  federal  and  state  courts  are  in  accord  in  this  matter. 

The  history  of  a  remedial  act  may  be  inquired  into,  in  order 
to  ascertain  the  purpose  for  which  it  was  enacted.  PlaM.y. 
Unioth  Pacific  Railroad,  99  U.  S.  48,  60 ;  United  States  v. 
Union  Pacific  Railroad,  91  U.  S.  72,  79  ;  Maryland  v.  RaUr 
road  Company,  22  Wall.  105,  113 ;  Railway  Co.  v.  Presooti, 
16  Wall.  603,  609.  Looking  at  the  various  laws  enacted  in 
Indiana  before  1877,  we  find  that  all  persons  engaged  in  con- 
structing any  building  (act  of  1853),  railroad  (1873),  boat  (1863), 
or  any  article  of  personal  property ;  agistors,  attorneys,  bailees, 
warehousemen,  etc.,  were  protected  by  the  State.  The  finan- 
cial distress  of  that  time  fell  heavily  upon  the  workingmen, 
and  particularly  those  whose  labor  was  not  secured  by  statute. 
I^abor  incorporated  into  a  telegraph  line  is  as  much  entitled 
to  protection  as  if  done  on  a  building,  railroad  or  boat,  or  in  a 
law  suit.  And  in  morals,  those  operating  a  railroad  or  factory, 
seem,  to  many  at  least,  to  have  as  much  claim  to  protection 
as  those  engaged  in  constructing  or  repairing  the  plant  itself. 
Labor  creates  wealth.  And  for  its  encouragement  and  assur- 
ance its  value  is  made  a  charge  on  that  which  it  creates.  The 
chief  purpose  of  such  statutes  is  to  prevent  those  persons 
whose  labor  is  indispensable  to  the  continuance  of  a  corpora- 
tion from  abandoning  it,  apd  thus  suspending  its  operations 
whenever  they  become  alarmed  by  fear  of  losing  their  pay. 
Lehigh  Coal  &c,  Co.  v.  Central  Railroad^y  2  Stewart  (29  N.  J. 
Eq.)  252;  Watson  v.  Watson  Manufacturing  Co.,  3  Stewart 
(30  N.  J.  Eq.)  588. 

The  "-six  months'  rule"  in  railway  receiverships  reposes 
upon  the  same  wholesome  policy.  It  seems  to  have  been  the 
purpose  of  the  legislature  of  1877  to  combine  these  purposes 
in  one  general  act,  the  first  section  of  which  is  now  §  528«» 
Rev.  Stats.  Ind.  under  which  the  master  held  Vane  had  alien. 

This  act  for  the  first  time  introduced  the  word  "  employ^  " 
into  the  lien  laws  of  this  State.  In  the  embezzlement  act  of 
1865  (acts  1865,  Spec.  Ses.  204),  it  was  used  as  embracing  the 
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preBident,  directors,  cashier,  secretary,  treasurer,  teller,  clerk, 
bookkeeper,  agent  and  others  in  the  employ  of  any  corporation 
or  person  in  business.  In  subsequent  criminal  statutes  it  still 
holds  the  same  place  broadened  to  embrace  maiiy  other  persons. 
Rev.  Stats.  1881,  §§  1944,  1946,  1948,  3645. 

It  is  evident  the  word  was  not  used  in  any  limited  sense 
in  this  act;  although,  if  Yane  had  appropriated  the  wire 
before  it  was  strung,  he  might  have  been  guilty  of  embezzle- 
ment. See  RiMer  v.  Staie^  111  Indiana,  324.  The  word  has 
recently  come  to  us  from  a  foreign  tongue,  but  receives  a 
broader  meaning  here  than  it  has  in  its  natural  home.  Its 
brevity  has  led  to  its  adoption  into  our  tongue  as  it  compre- 
hends many  classes  of  persons  which  otherwise  we  must  name, 
respectively.  A  half  a  century  ago  it  was  styled  an  equivocal 
word.  Bayley,  J.,  in  Ripley  v.  Scaife^  5  B.  &  C.  167.  But  it 
is  now  in  such  general  use  that  it  is  not  subject  to  criticism, 
and  it  receives  as  broad  a  definition  as  its  common  use  will 
warrant.  Hogom  v.  Gushing^  49  Wisconsin,  169 ;  Grainger  v. 
Aynsleyy  6  Q.  B.  D.  182 ;  Mining  Go.  v.  GidlinSy  ubi  9wp. ; 
Mvnger  v.  Lenroot^  32  Wisconsin,  641 ;  Watson  v.  Manufao- 
turing  Go.,  %M  svp, ;  Qtteen  v.  Freke^  5  El.  &  Bl.  944 ;  Wood- 
stock Iron  Go.  v.  Richmmid  and  Danville  Extension  Go.^  129 
U.  S.  643;  Oumey  v.  AHarvtio  <6  Great  Western  Railway j 
68  N.  T.  358 ;  Astor,  Petitioner,  60  K  Y.  363 ;  Stryker  v. 
Gassidy,  76  N.  Y.  50;  Water  Go.  v.  Ware,  16  Wall.  566; 
Warren  v.  Sohn,  112  Indiana,  213. 

II.  Vane  had  also  a  lien  at  the  common  law,  or  in  equity. 

The  principle  of  the  common  law  is  applied  to  its  full  limit 
in  Indiana.  Rev.  Stats.  Indiana,  1881,  §  5304;  Ilolderman  v. 
Manier,  104  Indiana,  118  and  cases  cited;  Darter  v.  Brovm, 
48  Indiana,  395 ;  East  v.  Ferguson,  59  Indiana,  169 ;  Hanna  v. 
PKdps,  7  Indiana,  21 ;  S.  G.  63  Am.  Dec.  410.  THat  Vane  had 
help  does  not  destroy  the  lien.  Shaw  v.  Bradley^  59  Michigan, 
199,  204 ;  HaU  v.  Tittabawassee  Boom  Go.,  51  Michigan,  377. 

The  title  of  the  New  York  Company  appears  to  have  been 
a  lease  or  license,  which,  under  the  act  of  incorporation  (Rev. 
Stats.  Ind.  1881,  §  4166),  could  not  continue  for  a  term  exceed- 
ing fifty  years.    Such  leaseholds  are  personal  property  in  that 
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State.  McCarty  v.  Burjiet^  84  Indiana,  23 ;  Schee  v.  Wiiemcbny 
79  Indiana,  389 ;  Meni  v.  Railibone^  21  Indiana,  454,  466  ;* 
Cade  V.  Brownlee^  15  Indiana,  369 ;  S.  C.  77  Am.  Dec.  595 ; 
Duchane  v.  GoodtiUej  V  Blackford,  117.  In  Boston  Safe 
Deposit  (6  Trust  Co.  v.  Bankers^  and  Merchants^  Telegraph 
Co.j  36  Fed.  Rep.  288,  it  was  held  that  this  very  property 
did  not  become  realty,  but  remained  personalty. 

That  liens  are  favored  in  law,  see  Iloldennan  v.  Manier^  104 
Indiana,  11^  \  Green  v.  Farmer^  4  Burrow,  2214;  Jacobs  v. 
Latout/Ty  5  Bing.  130 ;  Arians  v.  BricJdey^  65  Wisconsin,  26 ; 
BaU  V.  TiUahawassee  Boom  Co.,  51  Michigan,  377 ;  Wehber  v. 
Cogswell^  2  Canada  Sup.  Ct.  15 ;  WiUiams  v.  AUsicpy  10  C.  B. 
(N.  S.)  417 ;  IIamm<md  v.  Danidson^  126  Mass.  294 ;  Towfisend 
V.  NeweU,  14  Pick.  332. 

The  Roman  law  and  the  laws  of  nations  drawing  their  juris- 
prudence from  that  source  award  such  liens  graciously.  And 
the  harsher  rules  of  the  English  law  are  being  liberalized  until 
now  courts  and  legislatures  lend  a  willing  hand  to  assist  the 
laborer  to  obtain  the  price  of  his  hii^. 

This  wholesome  equity  has  been  adopted  in  the  operation  of 
railways  in  this  country.  Fosdick  v.  Schall,  99  U.  S.  235; 
MiUenberger  v.  Logansport  Railway ^  106  U.  S.  286 ;  Barton 
V.  Barbour,  104  U.  S.  126 ;  Hale  v.  Frost,  00  U.  S.  389 ;  GilbeH 
V.  Washington  City  cfec.  Railroad,  33  Gratt.  586 ;  Turner  v. 
Indixjma/poUs  cSso.  Railway,  8  Bissell,  316 ;  Union  Trust  Co. 
V.  Walker,  107  U.  S.  596 ;  Farmers'  Loan  and  Trust  Co,  v.  Rail^ 
road,  33  Fed.  Rep.  778 ;  Union  Trust  Co.  v.  Souther,  107  U.  S. 
591 ;  Bumham  v.  Bowen,  111  U,  S.  776 ;  Union  Trust  Co.  v. 
lUifiois  Midland  Railway,  117  U.  S.  434;  Blair  v.  Railroad 
Co,,  22  Fed.  Rep.  471. 

It  is  equally  applicable  to  a  telegraph  line. 

III.  Lastly,  we  insist  that  the  arrangement  of  November 
19,  1884,  fixed  a  lien  on  the  property.  Vane's  accounts  had 
been  stated ;  his  mechanic's  liens  had  been  filed,  and  of  course 
known  to  Doolittle  and  the  receivers.  It  was  known  to  ever}' 
one  connected  with  the  management  of  the  line  that  Yane  was 
holding  possession  of  the  six  wiras  for  his  pay.  Vane  told 
Doolittle  so,  and  the  agreement  made  by  the  receivers  re- 
cites it. 
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The  reoeiyeTB  wanted  the  use  of  the  wires.  They  had  no 
money.  This  is  shown  by  the  insplven:oy  of  the  ocHnpany,  and 
the  acts  of  the  receivers  soon  after  in  inducing  the  courts  to 
issue  receivers'  certificates.  This  agreement  was  written  by 
Doolittle,  the  Chicago  counsel  for  the.  receivers.  It  was  made 
to  induce  Yane  to  yield  up  possession.  They  knew  he  believed 
it  recognized  his  claim  on  the  wires.  It  was  made  in  the  pres- 
ence of  that  assertion.  The  words  are :  "  It  is  expressly  under* 
stood  that  such  use  of  said  wires  shall  not  be  construed  in  any 
way  or  to  any  extent  as  impairing  or  interfering  with  the  lien 
of  said  Yane  thereon."  Yane  was  induced  to  alter  his  portion 
by  this  contract.  It  is  too  late,  it  is  believed,  in  a  court  of 
conscience  or  elsewhere,  to  interpolate  into  the  contract  words 
so  as  to  make  it  read :  '^  By  surrendering  possession,  Yane's 
lien  shall  not  be  destroyed,  if  he  has  any."  J^orris  v.  Tffl- 
liams^  1  Cr.  &  Mees.  842;  Perry  v.  Bowtd  of  Jfiasions,  102 
N.  Y.  99 ;  Pafne  v.  Wilson,  U  N.  Y.  348 ;  Unity  dkc.  Banking 
AswciaHon  v.  Xing,  25  Beavan,  72 ;  Clarke  v.  Sauthwick,  1 
Curtis,  297;  Oregory  v.  Morris,  96  TJ.  S.  619;  Pinch  v. 
Antiiony,  8  Allen,  636  ;  Paw/'s  Caeeyl  Ch.  Div.  631. 

Mr.  Robert  J.  IngereoU,  for  appellees,  submitted  on  his 
brief. 

Mb.  JcrsnoB  Blatohfobd,  after,  stating  the  case  as  above 
report  ed,  delivered  the  opinion  of  the  court 

It  is  contended  for  Yane  that  he  has  a  lien  under  section  1 
of  the  act  of  1877.  (Section  5286  of  the  Eevised  Statutes.) 
That  section  gives  a  first  and  prior  lien  upon  the  corporate 
property  of  any  corporation  doing  business  in  Indiana,  whether 
oiganized  under  the  laws  of  that  State  or  otherwise,  and  upon 
the  earnings  of  such  corporation,  to  its  employes,  for  all  work 
and  labor  done  and  performed  by  them  for  the  corporation, 
from  the  date  of  their  employment  by  it. 

It  seems  clear  to  us  that  Yane  was  a  contractor  with  the 
company,  and  not  an  employ^  within  the  meaning  of  the  stat- 
ute.   We  think  the  distinction  pointed  out  by  the  Circuit 
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Court  i9  a  sound  one,  namely,  that  to  be  an  employ^  withia 
the  meaning  of  the  statute  Yane  ^^  must  have  been  a  servant, 
bound  in  some  degree  at  least  to  the  duties  of  a  servant,  and 
not,"  as  he  was,  "  a  mere  contractor,  bound  only  to  produce  or 
cause  to  be  produced  a  certain  result,  —  a  result  of  labor,  to  be 
sure,  —  but  free  to  dispose  of  his  own  time  and  per^nal  efforts 
according  to  his  pleasure,  without  responsibility  to  the  other 
party." 

It  is  to  be  noted  that  the  statute  gives  a  lien  to  employ^  of 
the  corporation  only  for  Work  and  labor  done  and  performed 
by  them  for  the  corporation.  It  does  not  give  a  lien  .for  the 
value  of  materials  furnished,  nor  for  advances  of  money  made. 
It  is  confined  to  work  and  labor  done  and  performed,  and  to 
work  and  labor  done  and  performed  b}'  employes  of  the  cor- 
poration, and  to  work  and  labor  done  and  performed  by  em- 
ployes of  the  corporation  tor  the  corporation. 

In  this  respect  there  is  a  marked  difference  between  the 
provisions  of  section  5286  and  the  provisions  of  section  15  of 
the  act  of  March  8, 1879,  (Laws  of  1879,  22 ;  §  5471  of  the 
Revised  Statutes  of  1881,)  which  gives  a  lien,  in  coal  mines,  on 
the  mine  "and  all  machinery  and  fixtures  connected  there- 
with, including  scales,  coal-bank  cars,  and  everything  used  in 
and  kbout  the  mine"  to  "the  miners  and  other  persons 
employed  and  working  in  and  about  the  mines,  and  the 
owners  of  the  land  or  other  persons  interested  in  the  rental 
or  royalty  on  the  coal  mined  therein,"  "  for  work  and  labor 
performed  within  two  months,  and  the  owner  of  the  land,  for 
royalty  on  coal  taken  out  from  under  his  land,  for  any  length 
of  time  not  exceeding  two  months."  This  miners'  statute  gives 
a  lien  to  all  persons  "  employed  and  working  in  and  about  the 
mines,"  for  work  and  labor  performed  by  them,  without  stat- 
ing-that  they  must  be  employes  of  the  owners  of  the  mine,  or 
of  the  persons  working  it,  or  of  the  persons  owning  the  machin- 
ery and  fixtures,  and  without  stating  that  they  may  not  be  per- 
sons working  in  and  about  the  mine  employed  by  contractors 
doing  work  under  contract  for  the  owners  of  the  mine  or  for 
the  owners  of  the  machinery  and  fixtures. 

The  general  mechanics'  lien  law  of  Indiana  (§  5293  of  the 
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Revised  Statutes  of  1881),  sabsequently  re-enacted  by  the  act 
of  March  6, 1883,  Laws  of  1883,  140,  provided  that ''  mechan- 
ics, and  all  persons  performing  labor  or  furnishing  materials 
for  the  construction  or  repair,  or  who  may  have  furnished  any 
engine  or  other  machinery  for  any  mill,  distillery,  or  other 
manufactory,  may  have  a  lien  separately  or  jointly  upon  the 
building  which  they  may  have  constructed  or  repaired,  or  upon 
any  buildings,  mill,  distillery,  or  other  manufactory  for  which 
they  may  have  furnished  materials  of  any  description,  and  on 
the  interest  of  the  owner  in  the  lot  or  land  on  which  it  stands, 
to  the*extent  of  the  value  of  any  labor  done  or  materials  fur- 
nished, or  for  both."  This  mechanics'  lien  statute  gives  a  lien 
upon  a  building  to  all  persons  who  perform  labor  or  furnish 
materials  for  the  construction  or  repair  of  the  building,  even 
though  they  do  it  under  a  contract,  and  is  not  confined  to 
employes  of  the  owner  of  the  building;  and  it  also  gives  a 
lien  upon  a  manufactory  to  persons  who  may  have  furnished 
machinery  or  materiab  for  the  manufactory,  even  though  they 
may  have  done  so  under  contract  with  the  owner  of  the  manu- 
factory or  under  contract  with  the  contractor  with  such  owner. 

The  Supreme  Court  of  Indiana,  in  Colter  v.  Frese^  46  Indiana, 
06,  in  1873,  in  construing  that  statute,  which  was  section  647 
of  the  then  existing  Revised  Statutes,  held  that  a  person  who 
furnished  materials,  not  to  the  owner,  but  to  the  contractor, 
for  the  erection  of  a  new  building,  could  acquire  and.  enforce 
a  lien  on  the  building,  and  on  the  interest  of  the  owner  of  the 
land  on  which  the  building  stood,  to  the  extent  of  the  value  of 
the  materials  furnished. 

In  view  of  these  provisions  of  other  lien  statutes  of  Indiana, 
the  limited  language  of  section  6286  is  very  marked,  and  justi- 
fies the  interpretation  that  the  provisions  of  that  section  are  to 
be  confined  to  a  special  class  of  persons.  It  is  a  rule  of  inter- 
pretation recognized  by  the  Supreme  Court  of  Indiana,  in  Stout 
V.  Boa/rd  of  Oommiasionera^  107  Indiana,  343,  348,  that  "  in 
cases  of  doubt  or  uncertainty,  acts  in  pari  r^iatertaj  passed 
either  before  or  after,  and  whether  repealed  or  still  in  force, 
may  be  referred  to  in  order  to  discern  the  intent  of  the  legis- 
lature in  the  use  of  particular  terms,  or  in  the  enactment  of 
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particular  provisions,  and,  within  the  reason  of  the  same  rulo. 
contemporaneous  legislation,  not  precisely  in  pari  maierta^ 
may  be  referred  to  for  the  same  purpose." 

The  view  above  taken  of  the  statute  under  consideration  is 
supported  by  adjudged  cases.  In  Aikin  v.  Wassony  24  N.  Y. 
482,  in  1862,  it  was  held  that  a  contractor  for  the  construction 
of  part  of  a  railroad  was  not  a  laborer  or  servant,  within  the 
provision  of  the  general  railroad  act  of  New  York,  making 
stockholders  of  a  railroad  corporation  personally  liable  "for 
all  the  debts  due  or  owing  to  any  of  its  laborers  and  servants, 
for  services  performed  for  such  corporation." 

In  M^mger  v.  Lenroot^  32  Wisconsin,  541,  in  1873,  under  a 
statute  which  gave  a  lien  on  logs  or  timber,  for  the  amount 
due  for  his  labor  or  services,  to  any  person  who  did  or  per- 
formed any  work  or  services  in  cutting,  felling,  hauling,  driv- 
ing, running,  rafting,  booming,  cribbing,  or  towing  6uch  logs 
or  timber,  it  was  held  that  such  person  was  entitled  to  such 
lien,  not  only  when  employed  by  the  owner  of  the  logs  or  of 
the  land  from  which  they  were  cut,  but  also  when  employed 
by  a  contractor  under  such  owner.  The  court  was  of  the 
opinion  that  the  legislature  intended  to  give  the  lien  absolutely 
to  the  laborer,  regardless  of  the  question  whether  he  had  ren- 
dered the  services  under  a  contract  with  the  general  owner  or 
not.  This  decision  was  based  upon  the  special  language  of  the 
statute,  in  not  excluding  a  person  employed  by  a  contractor. 

In  Wakefield  v.  Fargo,  90  N.  Y.  213,  in  1882,  it  was  held 
that  a  person  employed  by  a  corporation,  at  a  yearly  salary, 
as  a  bookkeeper  and  general  manager,  was  not  a  laborer,  ser- 
vant, or  apprentice,  within  the  provisions  of  a  statute  of  Ne\|f 
York  making  the  stockholders  of  the  corporation  "liable  for  all 
debts  that  may  be  due  and  owing  to  their  laborers,  servants  and 
apprentices  for  services  performed  for  such  corporation."  The 
view  taken  by  the  court  was  that  the  services  referred  to  were 
menial  or  manual  services ;  that  he  who  performed  them  must 
be  of  a  class  who  usually  looked  to  the  reward  of  a  day's  labor 
or  service  for  immediate  or  present  support,  from  whom  the 
company  did  not  exjiect  credit,  and  to  whom  its  future  ability 
to  pay  was  of  no  consequence,  one  who  was  responsible  for 
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no  independent  action,  but  who  did  a  day's  work  or  a  stated 
job  under  the  direction  of  a  superior ;  that  the  word  "  servant " 
must  be  limited  by  the  more  specific  words  "  laborer "  and 
"'apprentice,"  with  which  it  was  associated,  and  be  held  to 
comprehend  only  persons  performing  the  same  kind  of  service 
that  was  due  from  laborers  and  apprentices ;  and  that  a  general 
manager  was  not  efusdem  generis  with  an  apprentice  rr  laborer. 

In  Oumey  v.  AUcmtic  <k  Great  Western  Ra/Uway^  58  N.  Y.  358, 
in  1874,  a  case  relied  on  by  the  appellant,  a  receiver  of  a  rail- 
road company  was  directed  by  an  order  of  court  to  pay  out  of 
moneys  in  his  hands  ''  arrearages  owing  to  the  lal)orers  and 
employes"  of  the  company  "for  labor  and  services  actually 
done  in  connection  with"  the  company's  road.  Claim  was 
made  by  a  counsellor-at-law  for  professional  services  as  counsel 
for  the  railroad  company,  rendered  prior  to  the  appointment 
of  the  receiver.  The  question  raised  was  whether  the  language 
of  the  order  covered  employfes  who  had  not  been  in  the  stated 
and  regular  employment  of  the  company.  The  court  held 
that,  in  view  of  the  special  language  of  the  order,  it  included 
the  claim  for  the  professional  services.  It  appeared  that  the 
order  was  made  as  the  result  of  negotiations  in  regard  to  which 
the  counsel  under  whose  advice  the  order  was  obtained  testified 
that  the  word  "employ^"  was  used  in  the  negotiations  "not 
in  any  particular  or  strict  sense,  but  according  to  its  ordinary 
and  general  meaning,  as  including  attorney's  compensation  as 
well  as  that  of  other  persons  employed  by  the  corporation." 
The  decision  appears  to  have  gone  upon  the  ground  that  the 
person  who  made  the  claim  had  rendered  "  services  "  in  con- 
nection with  the  railroad,  and  was  consequently  an  employ^ 
within  the  meaning  of  the  order. 

We  are,  therefore,  of  opinion  that  Vane  had  no  lien  under 
the  act  of  March,  1877,  §  5286  of  the  Kevised  Statutes. 

It  is  further  contended  that  Vane  had  a  lien  by  virtue  of 
the  general  mechanics'  lien  law,  before  referred  to,  which  was 
re^nacted  by  the  act  of  March  6,  1883,  Laws  of  1883,  140 ; 
Elliott's  Supplement  of  1889,  §§  1688  and  1690,  in  the  following 
language : 

"  Section  1.    Beit  enacted  hy  tlte  General  Assembly  of  the 
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State  of  Indiana^  That  mechanics,  and  all  persons  performing 
labor  or  furnishing  material  or  machinery  for  erecting,  altering, 
repairing,  or  removing  any  house,  mill,  manufactory,  or  other 
building,  bridge,  reservoir,  system  of  water-works,  or  other 
structure,  may  have  a  lien,  separately  or  jointly,  upon  the 
house,  mill,  manufactory,  or  other  building,  bridge,  reservoir, 
system  of  water-works  or  other  structure,  which  they  may 
have  erected,  altered,  repaired,  or  removed,  or  for  which  they 
may  have  furnished  material  or  machinery  of  any  description, 
and  on  the  interest  of  the  owner  of  the  lot  or  land  on  which 
it  stands,  or  with  which  it  is  connected,  to  the  extent  of  the 
value  of  any  labor  done  or  materials  or  machinery  furnished, 
or  both." 

"  Sec.  3.  Any  person  wishing  to  ac(]uii'e  such  lien  ui>on  any 
property,  whether  his  claim  be  due  or  not,  shall  file  in  the 
recorder's  office  of  the  county,  at  any  time  within  sixty  days 
after  the  performing  of  such  labor  or  furnishing  such  materials 
or  machinery,  notice  of  his  intention  to  hold  a  lien  upon  such 
propertj'^  for  the  amount  of  his  claim,  specifically  setting  forth 
therein  the  amount  claimed,  and  giving  a  substantial  descrip- 
tion of  such  lot  or  land  on  which  the  house,  mill,  manufactory, 
or  other  building,  bridge,  reservoir,  system  of  water-works,  or 
other  structure  may  stiind  or  be  connected  with,  or  to  which 
it  may  be  removed.  Any  description  of  the  lot  or  land  in 
a  notice  of  lien  will  be  sufficient,  if  from  such  description  or 
any  reference  therein,  the  lot  of  land  can  be  identified." 

In  regard  to  this  it  is  sufficient  to  say  that  the  notice  of  lien 
filed  by  Yane  in  September,  1S84,  did  not  comply  with  section 
3  of  the  statute,  in  regard  to  a  description  of  the  ''lot  or 
land"  on  which  the  structure  stood  upon  which  he  claimed  a 
lien. 

A  common  law  lien  and  an  equitable  lien  are  also  claimwl. 
As  to  the  common  law  lien  the  master  reported  ''that,  by 
perfecting  his  claim  for  a  lien  under  the  statute,  Mr.  Yane 
waived  the  right  he  had,  if  any,  to  assert  his  common  law  lien." 
We  concur  in  this  view,  as  to  the  personal  property  and  earn- 
ings of  the  coqioration.  As  to  the  poles  and  wires  they  were 
real  estate,  on  which  there  could  be  no  lien,  at  common  law. 
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In  addition  to  this,  Vane  gave  up  any  right  he  had  to  a 
common  law  lien  as  to  the  wires,  by  giving  up  possessic>n  of 
them  on  November  19, 1884.  The  lien  referred  to  in  the  paper 
of  that  date,  signed  hy  the  receivers,  as  a  lien  claimed  by  Vane, 
was  the  statutory  lien  which  he  had  attempted  to  secure  by 
his  notice  dated  September  15,  1884.  Nor  do  we  see  any 
ground  for  saying  that  he  had  or  retain^  an  equitable  lien. 

It  is  also  claimed  that  the  instrument  of  November  19, 1884, 
fixed  a  lien  upon  the  property.  We  do  not  so  undc  stand  it. 
It  conferred  no  new  right  upon  Vane.  It  only  refers  to  such 
lien,  if  any,  as  existed,  —  to  a  lien  claimed  by  him.  Where  it 
speaks  of  "  the  lien  of  the  said  Vane,"  it  refers  to  what  it  had 
before  spoken  of  as  the  hen  claimed  by  bim.  The  purport  of 
the  paper  is  simply  that  the  use  of  the  wires  by  the  receivers 
shall  not  be  construed  as  impairing  or  interfering  with  the 
lien  claimed  by  Vane,  that  is,  with  any  lien  which  existed 
under  the  statute  under  which  he  had  given  and  filed  his 
notices,  dated  September  15,  1884. 

Decree  affii^med. 


REDFIELD  v,  PARKS. 

KBROB  TO  THE  CIRCUIT  COURT  OF    THE    UNITED    STATES    FOB    THK 
EASTERN   DISTRICT  OF   ARKANSAS. 

No.  27.    Sabmltted  November  5, 1880.  —  Decided  November  18, 1889. 

In  the  courts  of  the  United  States  an  action  of  ejectment  is  an  action  at 
law,  and  the  plaintiff  must  recover  on  the  legal  title. 

While  the  title  to  public  land  is  still  In  the  United  States,  no  adverse  pos- 
session of  it  can,  under  a  state  statute  of  limitations,  confer  a  title  which 
will  prevail  in  an  action  of  ejectment  in  the  courts  of  the  United  States, 
against  the  legal  title  under  a  patent  from  the  United  States. 

A  deed  of  land  sold  for  non-payment  of  taxes,  which  recites  that  the  sale 
was  made  on  a  day  which  was  not  the  day  authorized  by  law,  is  void  on 
its  face,  and  is  liot  admissible  In  evidence  to  support  an  adverse  posses- 
sion under  a  statute  of  limitations. 

This  cause  was  submitted  April  15,  1889,  at  tiie  last  term, 
the  briefs  of  counsel  for  both  parties  having  been  filed  in 
due  course  with  the  clerk- of  this  court.     The  court  there- 
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upon  refused  to  consider  the  case  on  its  merits  for  the  reason 
that  the  record  did  not  contain  copies  of  the  pleadings,  and 
leave  was  granted  to  the  plaintiff  in  error  to  sue  out  a  writ  of 
certiorari  to  bring  into  this  court  the  papers  omitted  from  the 
transcript.  Redfidd  v.  Parksy  130  U.  S.  023.  Such  certiorari 
was  then  sued  out,  and  return  thereto  duly  made.  The  case 
made  by  the  original  record  and  the  papers  brought  up  on 
return  to  the  certiorari  is  stated  in  the  opinion  of  the  court. 

On  the  16th  of  October  of  the  present  term  the  counsel  for 
the  plaintiff  in  error  moved  for  leave  to  file  an  additional  brief, 
and  for  leave  to  have  an  oral  argument  when  the  cause  should 
be  reached  on  the  docket.  The  court  on  October  16th  granted 
the  counsel  on  both  sides  leave  to  file  additional  briefs,  but 
denied  the  motion  as  to  oral  arguments. 

Mr.  John  F.  Dillon  thereupon,  on  the  16th  of  October,  filed 
an  additional  brief  on  behalf  of  the  plaintiff  in  error,  citing: 
SuUon  V.  Stone^  4  Nebraska,  319  ;  Trustees  of  KerUitcky  Semi- 
nary V.  PayiiSj  3  T.  B.  Mon.  161 ;  ToU  v.  Wrig/U,  37  Michigan, 
93,  100  ;  Moore  v.  Brown^  11  How.  414 ;  Walker  v.  Turner^  9 
Wheat.  541 ;  Waterson  v.  Devoe^  18  Kansas,  223 ;  Skyles  v. 
King,  2  A.  K.  Marsh.  (Ky.)  385 ;  Cutler  v.  HurUmt,  29  Wis- 
consin, 152;  Mason  v.  Crowder,  85  Missouri,  526;  Sheehy  v. 
Hinds,  27  Minnesota,  259  ;  Oomer  v.  Cliaffee,  6  Colorado,  314 ; 
Wofford  V.  McKinna,  23  Texas,  36 ;  5.  G.  76  Am.  Dec.  63 ; 
Lindsey  v.  Miller,  6  Pet.  666 ;  BagneU  v.  Broderick,  13  Pet 
436  ;  Gibson  v.  Chouteau,  13  Wall.  92 ;  Wilcox  v.  Jackson^  13 
Pet.  498 ;  Oaksmith  v.  Johnston,  92  U.  S.  343 ;  Thompson  v. 
Prince,  67  Illinois,  281 ;  Wood  v.  FergusorCs  Lessee,  7  Ohio  St. 
288  ;  Clark  v.  Southard,  16  Ohio  St.  408 ;  Miller  v.  Dunn,  62 
Missouri,  216 ;  Dunn  v.  Miller,  75  Missouri,  260,  272  ;  Clinis 
Heirs  v.  Catron,  22  Gfatt.  378,  392 ;  Iverson  v.  Dvhose,  27 
Alabama,  418 ;  Chiles  v.  Calk,  4  Bibb  (Ky.)  554  ;  Clements  v. 
Anderson,  46  Mississippi,  581 ;  Gardiv^r  v.  Miller,  47  Cali- 
fornia, 570 ;  De  Miranda  v.  Toomey,  51  California,  165. 

Mr.  A.  H.  GarUnd,  Mr.  A.  G.  Safford  and  Mr.  D.  W. 
Jones  on  the  4th  November,  1889,  on  behalf  of  the  defend- 
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ants  in  error,  filed  an  additional  brief,  in  reply  to  JUr, 
DiUon^s  additional  brief,  reviewing  the  cases  cited  in  it, 
and  further  citing :  Daniel  v.  Lefevre^  19  Arkansas,  201 ; 
Fleming  v.  Johnson^  26  Arkansas,  421 ;  PercifuU  v.  Platty  36 
Arkansas,  456 ;  McCool  v.  Smithy  1  Black,  459 ;  LUchfidd  v. 
Railroad  Co.,  7  Wall.  270 ;  Sicard  v.  Davis,  6  Pet.  124 ;  Wilkes 
V.  Elliot,  5  Cranch  C.  Ct.  611 ;  Lagow  v.  NeUson,  10  Indiana, 
183;  Cutter  v.  JSurlimty  29  Wisconsin,  152;  Lindsay  v.  Fay, 
25  Wisconsin,  460  ;  Mason  v.  Crowder,  85  Missouri,  526 ;  Pil- 
low V.  Roberts,  13  How..  472. 

Ms.  JusTioB  MiLLEB  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  Eastern  District  of  Arkansas.  The  action  in 
that  court  was  in  the  nature  of  ejectment  to  recover  possession 
of  real  estate,  brought  by  .Tared  E.  Redfield,  the  present  plain- 
tiff in  error,  against  William  P.  Parks,  Charles  Harper  and 
others.  The  case  was  submitted  to  the  court  without  a  jury, 
which  made  a  finding  of  facts  on  which  was  rendered  a  judg- 
ment for  the  defendants. 

The  principal  issue  in  the  case  before  that  court  was  on  the 
defence  under  the  statute  of  limitations.  The  plaintiff  relied 
upon,  and  introduced  in  evidence,  a  patent  from  the  United 
States,  dated  April  15,  1875,  conveying  the  property  to  the 
Mississippi,  Ouachita  and  Eed  Kiyer  Eailroad  Company,  recit- 
ing the  purchase  by.  that  company  of  the  land  in  controversy 
and  the  payment  of  $594.48  for  it. 

The  plaintiff  Redfield  purchased  this  land  at  a  judicial  sale, 
on  a  judgment  against  that  company,  for  the  sum  of  five  hun- 
dred dollars,  and  received  a  deed  under  that  purchase.  It  fur- 
ther appears  from  the  findings  of  the  court  that  the  railroad 
company  made  payment  in  full  for  the  land  September  10, 
1856,  and  received  at  that  time  the  certificate  of  the  register 
of  the  land  office.  The  approval  of  this  entry  for  the  issue  of 
a  patent  was  made  at  the  General  Land  Office  in  Washington, 
June  1,  1874.  The  circumstances  under  which  the  delay  in 
the  issue  of  a  patent  was  had  are  not  stated. 
VOL.  oxxxn~16 


Digiti 


zed  by  Google         


242  OCTOBER  TEKM,  1889. 

Opinion  of  the  Court. 

The  defendants  relied  upon  a  deed  made  by  the  county  clerk 
of  Lafayette  County,  Arkansas,  to  W.  P.  Parks  and  James  M. 
Montgomery,  on  the  11th  day  of  August,  1871,  u^jon  a  sale  for 
taxes  for  the  year  1868,  and  upon  adverae  possession  under  the 
statute  of  Arkansas  of  two  years  in  regard  to  claims  under  tax 
sales,  and  the  general  statute  of  limitation  of  seven  years. 

This  action  was  commenced  by  the  plaintiff  on  the  11th  day 
of  April,  1882.  The  court  announced  the  following  conclusions 
of  law  : 

"  1st.  That  said  tax  deed  to  Parks  and  Montgomery  for  said 
land  is  void,  because  the  land  was  sold  for  the  taxes  of  1868 
on  a  day  not  authorizeil  by  law. 

^'  2d.  That  under  the  laws  of  this  State,  notwithstanding 
said  tax  deed  is  void  upon  its  face,  for  the  reason  stated,  it 
constitutes  a  claim  and  color  of  title  sufficient  to  put  in  motion 
the  statute  of  limitations  in  favor  of  any  person  in  i)ossession 
under  it. 

'^  3d.  That  the  possession  taken  by  Pai'ks  and  Montgomery 
of  said  land  under  said  tax  deed,  in  the  manner  set  out  in  the 
finding  of  facts,  constitutes  in  law  actual^  yxjaceable,  open, 
notorious  and  adverse  possession  of  the  whole  of  said  land; 
and  said  possession  of  said  land  having  been  taken  by  Parks 
and  Montgomery  as  early  as  the  month  of  February,  1874, 
and  maintained  continuously  by  them  and  their  grantees  down 
to  the  trial  of  this  cause,  the  plaintiff's  right  of  action  to  recover 
said  land  is  barred  by  the  two  years'  statute  of  limitation  con- 
tained in  section  4475  of  Mansfield's  Digest,  and  also  by  the 
seven  years'  statute  of  limitation  contained  in  section  4471  of 
the  same  digest." 

Among  the  requests  asked  by  the  plaintiff  and  refused  by 
the  court  were  tiie  following  declarations  of  law  : 

''  Cth.  The  plaintiffs  title  to  the  lands  in  this  case,  and  that 
of  those  under  whom  he  claims,  dates  from  the  issuance  of  the 
patent  of  the  United  States  to  the  Mississippi,  Ouachita  and 
Red  River  Railroad  Company,  on  the  15th  day  of  April,  1875, 
and  the  statute  did  not  commence  running  in  behalf  of  the 
defendants,  or  any  of  them,  until  such  patent  was  issued. 

"8th.  That  no  adverse  possession  of  land  can  be  acquired 
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while  the  title  is  still  in  the  United  States  government,  and 
that  the  patent  issued  on  the  15th  day  of  April,  1875,  did  not 
relate  back,  so  as  to  make  the  possession  of  the  defendants 
adverse  prior  to  the  date  of  the  patent. 

"  9th.  That  neither  the  plaintiff,  nor  the  railroad  company 
under  which  he  claims,  could  have  maintained  a  suit  of  eject- 
ment in  the  courts  of  the  United  States  for  the  possession  of 
the  land  described  in  his  complaint  on  an  equitable  title,  nor 
until  the  legal  title  had  passed  out  of  the  government  on  the 
15th  April,  1S75,  and  this  action  did  not  accrue  to  them  until 
the  date  of  the  patent. 

"  10th.  That  this  suit,  having  been  commenced  on  the  11th 
day  of  April,  1882,  within  seven  years  from  the  date  of  the 
patent,  the  plaintiff's  cause  of  action  was  not  barred  by  the 
statute  of  Umitations. 

"  11th.  That  the  deed  of  V.  V.  Smith,  clerk,  not  being  a 
sheriff^s  deed  or  an  auditor's  deed,  or  a  deed  commonly  called 
a  donation  deed,  is  not  within  the  terms  of  the  two  years' 
statute  pleaded  by  defendants,  (§  4117,  Gantt's  Digest,)  and 
this  action  is  not  barred  by  that  statute." 

These  rulings  upon  the  law  of  the  case  by  the  court  present 
two  distinct  propositions,  on  which  error  Is  assigned  here.  One 
of  these  is  that  wliich  holds  the  seven-year  statute  of  limi- 
tations, which  is  the  general  period  of  limitation,  prescribed 
for  the  benefit  of  adverse  possession,  to  be  a  good  defence  in 
this  case.  The  other  is  the  same  holding  in  regard  to  the  two 
years'  limitation  law. 

It  is  appareilt  from  the  finding  of  the  facts  that  the  action, 
which  was  commenced  on  the  11th  day  of  April,  1882,  was 
within  the  seven  years  allowed  by  the  statute  from  the  time  that 
the  cause  of  action  accrued,  if  that  is  to  be  computed  from  the 
15th  day  of  April,  1875,  the  date  of  the  patent  introduced  by 
plaintiff.  That  such  is  the  law  in  regard  to  the  action  of  eject- 
ment in  the  courts  of  the  United  States  has  been  repeatedly 
decided.  The  foundation  of  this  rule  is  the  proposition  that 
time  does  not  run  against  the  government,  that  no  statute  of 
limitation  affects  the  rights  of  the  government,  unless  there  is 
an  express  provision  to  that  effect  in  the  statute,  and  even 
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then  it  cannot  be  conceded  that  state  legislation  can  in  this 
manner  imperil  the  rights  of  the  United  States  or  overcome 
the  general  principle  that  it  is  not  amenable  to  the  statute  of 
limitations  or  the  doctrine  of  laches.  The  facts  found  in  the 
present  case  leave  it  beyond  question  that  the  legal  title  to 
the  property  in  controversy  was  in  the  United  States  until 
the  issuing  of  the  patent  to  the  railroad  company. 

In  the  courts  of  the  United  States,  where  the  distinction 
between  actions  at  law  and  suits  in  equity  has  always  been 
maintained,  the  action  of  ejectment  is  an  action  at  law,  and 
the  plaintiff  must  recover  on  the  legal  title.  If  it  be  shown 
that  the  plaintiff  has  not  the  legal  title,  that  the  legal  title  at 
the  time  of  the  commencement  of  the  action  or  at  its  trial  is 
in  some  other  party,  the  plaintiff  cannot  recover.  The  facts 
in  the  present  case  show  that  this  title  to  the  land  in  con- 
troversy was  in  the  United  States  until  the  15th  day  of  April, 
1875.  Up  to  that  time  the  statute  of  limitations  could  not 
begin  to  run  in  bar  of  any  action  dependent  on  this  title.  Xhe 
plaintiff  could  not  sue  or  recover  in  the  courts  of  the  United 
States  upon  the  equitable  title  evinced  by  his  certificate  of 
purchase  made  by  the  register  of  the  land  office.  His  title, 
therefore,  being  derived  from  the  United  States,  the  right  of 
action  at  law  to  oust  the  defendant  did  not  commence  until 
the  making  of  that  patent. 

In  the  case  of  Lindsey  v.  MiUer^s  Lessee^  6  Pet.  666,  the 
defendants  relied  upon  a  patent  issued  by  the  Commonwealth 
of  Virginia,  dated  March,  1789,  under  the  survey  and  entry 
made  in  January,  1783,  and  duly  recorded  in  that  year.  They 
then  proved  possession  for  upwards  of  thirty  years.  The 
plaintiff  introduced  a  patent  from  the  United  States,  in  which 
was  the  legal  title,  dated  December  1,  1824,  thirty-five  years 
after  tbe  patent  issued  by  the  Commonwealth  of  Virginia. 
The  action  was  brought  in  1832. 

This  court,  in  regard  to  the  issue  thus  made,  expressed  itself 
in  the  following  terms  (p.  673) : 

"  That  the  possession  of  the  defendants  does  not  bar  the 
plaintiff's  action,  js  a  point  too  clear  to  admit  of  much*  con- 
troversy.   It  is  a  well-settled  principle  that  the  statute  of 
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limitations  does  not  run  against  a  State.  If  a  contrary  role 
were  sanctioned,  it  would  only  be  necessary  for  intruders 
upon  the  public  lands  to  maintain  their  possessions,  until  the 
statute  of  limitations  shall  run ;  and  then  they  would  become 
invested  with  the  title  against  the  government,  and  all  persons 
claiming  under  it.  In  this  way  the  public  domain  would  soon 
be  appropriated  by  adventurers.  Indeed,  it  would  be  utterly 
impracticable,  by  the  use  of  any  power  within  the  reach  of  the 
government,  to  prevent  this  result.  It  is  only  necessary, 
therefore,  to  state  the  case  in  order  to  show  the  wisdom  and 
propriety  of  the  rule  that  the  statute  never  operates  against  the 
government.  The  title  under  which  the  plaintiff  in  the  eject- 
ment claimed  emanated  from  the  government  in  1824.  Until 
this  time  there  was  no  title  adverse  to  the  claim  of  the  defend- 
ants ;  there  can,  therefore,  be  no  bar  to  the  plaintiff's  action." 

The  case  of  Bagndl  v.  Broderick^  13  Pet.  436,  which  has 
been  a  leading  case  in  this  court  for  many  years,  was  an  action 
of  ejectment  in  which  a  patent  from  the  United  States  to  John 
Bobertson,  Jr.,  was  relied  oh  by  the  plaintiff  as  being  the 
origin  of  his  title.  The  defendants  relied  upon  certain  pro- 
ceedings in  the  United  States  land  oflBice  in  Missouri  by  which 
the  property  was  deemed  to  have  been  appropriated  under  the 
act  of  Congress  concerning  >New  Madrid  lands  which  had  been 
lost  by  the  earthquake,  and  had  been  certified  to  Eobertson, 
and  a  deed  from  Robertson  to  the  parties  under  whom  de- 
fendants claimed.  Eut  this  court  held  that  the  patent  of  the 
United  States,  issued  long  afterwards  to  Eobertson,  was  the 
strictly  legal  title  on  which  plaintiff  was  bound  to  recover, 
and  in  making  the  decision  the  following  language  is  used : 

"  But  suppose  the  plat  and  certificate  of  location  had  been 
made  and  returned  to  the  i^ecorder  in  the  name  of  Morgan 
Byrne;  and  that  it  had  been  set  up  as  the  better  title  in 
opposition  to  the  patent  adduced  on  behalf  of  the  plaintiff  in 
ejectment ;  still,  we  are  of  opinion  the  patent  would  have  been 
the  better  legal  title.  We  are  bound  to  presume,  for  the  pur- 
poses of  this  action,  that  all  previous  steps  had  been  taken  by 
John  Eobertson,  Jr.,  to  entitle  himself  to  the  patent,  and  that 
he  had  the  superior  right  to  obtain  it,  notwithstanding  the 
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claim  set  up  by  Byrne ;  and  having  obtained  the  patent,  Rob- 
ertson had  the  best  title  (to  wit,  the  fee)  known  to  a  court  of 
law.  Congress  has  the  sole  power  to  declare  the  dignitj'  and 
effect  of  titles  emanating  from  the  United  gtates ;  and  the  whole 
legislation  of  the  Federal  government,  in  reference  to  the 
public  lands,  declares  the  patent  the  superior  and  conclusive 
evidence  of  legal  title ;  until  its  issuance,  the  fee  is  in  the  gov- 
ernment, which,  by  the  patent,  passes  to  the  grantee,  and  be  is 
entitled  to  recover  the  possession  in  ejectment." 

Perhaps  the  case  which  presents  the  whole  of  this  question 
in  the  strongest  light  is  that  of  Gibson  v.  Chouteau^  18  Wall.  92. 
That  was  a  writ  of  error  from  this  court  to  the  Supreme  Court 
of  Missouri,  and  that  court  had  held  that,  under  the  statutes  of 
that  State  by  which  an  action  of  ejectment  could  be  sustained 
upon  an  equitable  right  only,  the  bar  of  the  statute  of  limita- 
tions began  to  run  when  the  right  of  action  under  such  equitable 
title  accrued.  The  case  was  several  times  before  the  Supreme 
Court  of  that  State^  which  finajly  decided  in  favor  of  the  de- 
fendants on  the  plea  of  the  statute  of  limitations,  although  the 
patent  under  which  plaintiff  claimed  to  recover  had  been  issued 
within  the  ten  years  which  that  statute  allowed.  In  delivering 
its  opinion  that  court  used  the  following  language : 

"  But  there  is  another  principle  upon  which  we  think  the 
statute  may  be  made  to  operate  here  as  a  bar  to  the  plaintiff's 
action,  and  that  is  the  fiction  of  relation  whereby  the  legal " 
title  is  to  be  considered  as  passing  out  of  the  United  States 
through  the  patent  at  its  date,  but  as  instantly  dropping  back 
in  time  to  the  date  of  the  location  as  the  first  act  of  inception 
of  the  conveyance,  to  vest  the  title  in  the  owner  of  the  equity 
as  of  that  date,  and,  make  it  pass  from  him  to  the  patentee 
named  through  all  the  intermediate  conveyances,  and  so  that 
tlie  two  rights  of  entry  and  the  two  causes  of  action  are  thus 
by  relation  merged  in  one,  and  the  statute  may  be  held  to 
have  operated  on  both  at  once.  The  legal  title,  on  making 
this  circuit,  necessarily  runs  around  the  period  of  the  statute 
bar,  and  the  action  founded  on  this  new  right  is  met  by  the 
statute  on  its  way  and  cut  off  with  that  which  existed  before.** 
39  Missouri,  588. 
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This  is  precisely  the  principle  asserted  in  the  case  before  us. 
The  Mississippi,  Ouachita  and  Red  Hiver  Railroad  Company, 
under  whose  patent  the  plaintiff  claims,  had  made  the  entry 
and  received  the  certificate  of  that  entry  and  of  the  payment 
of  the  money  for  this  land,  September  10,  1856.  The  patent 
on  this  certificate  was  not  issued  until  April  15,  1875,  which 
was  nineteen  years  after  the  entire  equitable  interest  in  the 
land  in  controversy  had  been  vested  in  the  railroad  company 
by  virtue  of  the  payment  of  the  money  and  the  register's 
certificate.  As  the  title  of  Redfield  had  its  inception  in  this 
proceeding,  it  is  now  argued,  and  the  Circuit  Court  must  have 
so  decided,  that  the  statute  of  limitations,  instead  of  leaving  it 
to  commence  with  the  issue  of  the  patent,  did  run  through  the 
whole  course  of  the  possession  of  the  defendant  after  the  date 
of  the  issue  of  the  register's  certificate  in  1856.  Whether  the 
statutes  of  Arkansas  would  have  authorized  an  action  to 
recover  the  possession  by  virtue  of  the  register's  certificate  or 
not,  it  is  precisely  the  same  principle  as  that  asserted  by  the 
Supreme  Court  of  Missouri  in  the  case  of  Gihsan  v.  Chouteau, 
The  opinion  of  this  court,  delivered  by  Mr.  Justice  Field  in  that 
case,  states  with  great  clearness  the  principle  that  a  statute  of 
limitation  does  not  run  against  the  State  unless  it  is  so  expressly 
declared,  and  adds  that :  ^^  As  legislation  of  a  State  can  only 
apply  to  persons  and  things  over  which  the  State  has  jurisdic- 
tion, the  United  States  are  also  necessarily  excluded  from  the 
operation  of  such  statutes."  With  regard  to  the  relation  back 
to  the  inception  of  the  title  the  court  says  (p.  100):  "The 
consummation  of  the  title  is  not  a  matter  which  the  grantees 
can  control,  but  one  wliich  rests  entirely  with  the  government. 
With  the  legal  title,  when  transferred,  goes  the  right  to  possess 
and  enjoy  the  land,  and  it  would  amount  to  a  denial  of  the 
j)ower  of  dis|)osal  of  Congress  if  tiiese  benefits,  which  should 
loUow  upon  the  acquisition  of  that  title,  could  be  forfeited 
because  they  were  not  asserted  before  that  title  was  issued." 

In  regard  to  the  principle  asserted  by  the  Supreme  Court 
of  Missouri,  the  opinion  says  (p.  101):  "The  error  of  the 
learned  court  consisted  in  overlooking  the  fact  that  the  doc- 
trine of  relation  is  a  fiction  of  law  adopted  by  the  courts  solely 
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for  the  purposes  of  justice,  and  is  only  applied  for  the  security 
and  protection  of  persons  who  stand  in  some  privity  with  the 
party  that  initiated  proceedii^  for  the  land,  and  acquired 
the  equitable  claim  or  right  to  the  title.  The  defendants  in 
this  case  were  strangers  to  that  party  and  to  his  equitable 
elaim,  or  equitable  title,  as  it  is  termed,  not  connecting  them- 
selves  with  it  by  any  valid  transfer  from  the  original  or  any 
subsequent  holder.  The  statute  of  limitations  of  Missouri  did 
not  operate  to  convey  that  claim  or  equitable  title  to  them. 
It  only  extinguished  the  right  to  maintain  the  action  of  eject- 
ment founded  thereon,  under  the  practice  of  th^  State.  It 
left  the  right  of  entry  upon  the  legal  title  subsequently  acquired 
by  the  patent  wholly  unaffected. 

^^  In  the  Federal  courts,  where  the  distinction  between  legal 
and  equitable  proceedings  is  strictly  maintained,  and  remedies 
afforded  by  law  and  equity  are  separately  pursued,  the  action 
of  ejectment  can  only  be  sustained  upon  the  possession  by  the 
plaintiff,  of  the  legal  title.  For  the  enforcement  of  equitable 
rights,  however  clear,  distinct  equitable  proceedings  must  be 
instituted.  The  patent  is  the  instrument  which,  under  the  laws 
of  Congress,  passes  the  title  of  the  United  States.  It  is  the 
government  conveyance.  If  other  parties  possess  equities 
superior  to  those  of  the  patentee,  upon  which  the  patent 
issued,  a  court  of  equity  will,  upon  proper  proceedings,  enforce 
such  equities  by  compelling  a  transfer  of  the  legal  title,  or 
enjoining  its  enforcement,  or  ciincelling  the  patent.  But,  in 
the  action  of  ejectment  in  the  Federal  courts,  the  legal  title 
must  prevail,  and  the  patent,  when  regular  on  its  face,  is  con- 
clusive evidence  of  that  title.    .    .    . 

^'  But  neither  in  a  separate  suit  in  a  Federal  court,  nor  in  an 
answer  to  an  action  of  ejectment  in  a  state  court,  can  the  mere 
occupation  of  the  demanded  premises  by  plaintiffs  or  defend- 
ants, for  the  period  prescribed  by  the  statute  of  limitations  of 
the  State,  be  held  to  constitute  a  sufficient  equity  in  their  favor 
to  control  the  legal  title  subsequently  conveyed  to  others  by 
the  patent  of  the  United  Stat^  without  trenching  upon  the 
po\^er  of  Congress  in  the  disposition  of  the  public  lands.  That 
power  cannot  be  defeated  or  obstructed  by  any  occupation  of 
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the  premises  before  the  issue  of  the  patent,  under  state  legis- 
lation, in  whatever  form  or  tribuiial  such  occupation  be 
asserted.*'    13  Wall.  101, 104. 

These  principles  are  illustrated  by  other  .cases  in  this  court, 
such  as  Rector  v.  Ashley ^  6  Wall.  142^  United  States  v.  Thomp- 
son, 9.8  XT.  S.  486. 

The  question  of  the  two  years'  statute  of  limitation  of 
Arkansas  presents  other  cojisiderations.  That  statute  is  in  the 
following  language : 

"No  action  for  the  recovery  of  any  lands,  or  for  the  pos- 
session thereof,  against  any  person  or  persons,  their  heirs  or 
assigns,  who  may  hold  such  lands  by  virtue  of  a  purchase 
thereof,  at  a  sale  by  the  collector,  or  commissioner  of  state 
lands,  for  the  non-payment  of  taxes,  or  who  may  have  pur- 
chased the  same  from  the  State  by  virtue  of  any  act  providing 
for  the  sale  of  lands'  forfeited  to  the  State  for  the  ncm-payment 
of  taxes,  or  who  may  hold  such  lands  under  a  donation  deed 
ttom  the  State,  shall  be  maintained,  unless  it  shall  appear  that 
the  plaintiff,  his  ancestor,  predecessor  or  grantor  was  seized  or 
possessed  of  the  lands  in  question  within  two  years  next  before 
the  commencement  of  such  suit  or  action." 

There  can  be  no  question  but  that  more  than  two  years  had 
elapsed  after  the  issue  of  the  patent  of  the  United  States, 
under  which  plaintiff  asserts  title,  and  after  his  cause  of  action 
had  accrued  during  which  the  defendants  were  in  possession 
of  a  part,  if  not  the  whole,  of  the  land  in  controversy.  There- 
fore, if  the  circumstances  of  that  possession  are  such  as  to  bring 
it  within  the  purview  of  this  statute,  the  possession  was  a  bar  to 
recovery.  On  this  subject  the  court  declared  as  conclusions  of 
law :  1st.  That  the  tax  deed,  under  which  defendants  claimed, 
is  void,  because  the  land  was  sold  for  taxes  of  1868  on  a  day 
not  authorized  by  law ;  2d.  That  under  the  laws  of  this  State, 
notwithstanding  the  said  tax  deed  is  void  upon  its  face,  for  the 
reason  stated,  it  constitutes  a  claim  and  color  of  title  sufficient 
to  put  in  motion  the  statute  of  limitations  in  favor  of  any  per- 
son in  pdssession  under  it ;  3d.  That  the  possession  taken  by 
Parks  and  Montgomery  of  said  land  under  said  tax  deed,  in 
the  manner  set  out  in  the  finding  of  facts,  constitutes  in  law 


Digiti 


zed  by  Google 


250  OCTOBEK  TERM,  1889. 

Opinion  of  the  Court. 

actual,  peaceable,  open,  notorious  and  adverse  possession  of 
the  whole  of  said  land  ;  and  said  possession  of  said  land  hav- 
ing been  taken  by  Parks  and  Montgomery,  as  early  as  the 
month  of  February,  1874,  and  maintained  continuously  by 
them  and  their  grantees  down  to  the  trial  of  this  cause,  the 
plaintiff's  right  of  action  to  recover  said  land  is  barred  by  the 
two  years'  statute  of  limitation  contained  in  section  4475  of 
Mansfield's  Digest,  and  also  by  the  seven  years'  statute  of  limi- 
tation, contained  in  section  4471  of  the  same  digest. 

We  think  it  very  clear  that  the  judge  was  correct  in  holding 
this  tax  deed  to  be  void.  It  was  not  merely  void  by  extrinsiG 
facts  shown  to  defeat  it,  but  was  absolutely  void  on  its  face. 
But  we  think  that  the  court  erred  in  holding  that  such  an  in- 
strument could  create  color  of  title  which  would  bring  the  case 
within  the  foregoing  statute  of  limitations. 

The  case  of  Moore  v.  Brovm^  11  How.  414,  brought  the 
question  before  this  court.    The  court  says,  p.  425 : 

'<  It  is  disclosed  upon  the  face  of  the  deed  that  the  auditor 
sold  the  land  short  of  the  time  prescribed  by  the  act.  It  was 
not,  then,  a  sale  according  to  law.  That  must  have  been  as 
well  known  by  the  purchaser  as  it  was  by  the  auditor." 

After  a  somewhat  elaborate  opinion  it  was  certified  to  the 
Circuit  Court,  from  which  the  case  had  come  by  division  of 
opinion,  '^  that  the  paper  offered  in  evidence  by  the  defendant 
is  a  void  deed  upon  the  face  of  it,  and  was  not  admissible 
as  evidence  for  the  purpose  for  which  it  was  offered,"  — 
which  was  to  support  the  possession  under  the  statute  of 
limitations. 

A  similar  decision  was  made  in  the  case  of  Walker  v.  Tur- 
ner, 9  Wheat.  541. 

Many  of  the  States  of  the  Union  have  enacted  what  are 
called  short  statutes  of  limitation,  the  object  of  which  is  to 
protect  rights  acquired  under  sales  of  real  estate  for  taxes. 
The  general  purpose  of  these  statutes  is  to  fix  a  period  of  time 
running  in  favor  of  the  holder  under  such  tax  titles,  after 
which  the  validity  of  that  title  shall  not  be  questioned  for 
any  irregularity  in  the  proceedings  under  which  the  land  was 
sold.    This  object  was  generally  attained  by  the  enactment  of 
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short  statutes  of  limitations,  by  means  of  which  the  party  in 
possession  under  such  defective  titles  can,  by  pleading  this 
statute,  make  his  title  good. 

The  brief  of  counsel  in  this  case  produces  many  instances  of 
cases  decided  in  the  courts  under  statutes  of  this  class;  and 
the  general  principles  pervading  them  is  well  expressed  by  the 
Court  of  Appeals  of  Kentucky  in  the  case  of  Trustees  of  Kenr 
tucky  Seminary  v.  Payne^  3  T.  B.  Mon.  161,  164,  in  which  the 
court  says : 

'*  Instead  pf  twenty  years  mentioned  in  the  general  act, 
but  seven  years  are  required  by  this  act. of  1800 ;  but,  to  form 
a  bar  to  an  action,  something  more  is  required  by  the  latter 
act  than  an  adverse  possession  for  seven  veal's." 

In  Waterson  v.  Devoe^  18  Kansas,  223,  232,  the  court  held 
that  the  tax  deed,  which  upon  its  face  showed  that  it  was 
void,  did  not  support  the  possession  as  a  bar  under  the  short 
statute  of  limitations  in  that  State  which  applied  to  actions 
for  the  recovery  of  lands  sold  for  taxes.  The  court,  ii>  that 
case,  said,  quoting  from  the  previous  case  of  Shoat  v.  Walker^ 
6  Kansas,  65 : 

"  A  tax  deed  to  be  sufficient,  when  recorded,  to  set  the  stat- 
ute of  limitation  in  operation  must  of  itself  be  prima  facie 
evidence  of  title.  ...  It  is  not  necessary  that  it  be  suffi- 
cient to  withstand  all  evidence  brought  against  it  to  show 
that  it  is  bad ;  but  it  must  appear  to  be  good  upon  its  face. 
.  .  .  When  the  deed  discloses  upon  its  face  that  it  is  illegal, 
when  it  disclose  upon  its  face  that  it  is  executed  in  violation 
of  law,  the  law  will  not  assist  it.  Ko  statute  of  limitations  can 
then  be  brought  in  to  aid  its  validity." 

Similar  decisions  have  been  made  in  the  cases  of  Mason 
V.  CrowdeTy  85  Missouri,  526 ;  Sheehy  v.  Ilinds^  27  Minnesota, 
259 ;  Guder  v.  Ilurlhut^  29  Wisconsin,  152 ;  Gomer  v.  Cfuiffee^ 
6  Colorado,  314 ;   Wofford  v.  McKinna,  23  Texas,  36. 

We  do  not  discover  in  the  statute  of  Arkansas,  nor  in  the 
decisions  of  its  courts,  cited  by  counsel  for  defendant,  anything 
to  contravene  these  views,  and  we  think  that  both  the  ^veight 
of  authority  and  sound  principle  are  in  favor  of  the  proposi- 
tion that  when  a  deed  founded  on  a  sale  for  taxes  is  introduced 
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in  support  of  the  bar  of  a  possession  under  these  statutes  of 
limitations,  it  is  of  no  avail  if  it  can  be  seen  npon  its  face  and 
by  its  own  terms  that  it  is  absolutely  void.  We  are  satisfied, 
therefore,  that  in  regard  to  the  defence  under  both  statutes  of 
limitation,  the  declarations  of  law  by  the  court  were  erroneous, 
and  for  that  reason  its  judgment  is 

Reversed:  and  as  theji/nding  of  facts  hy  the  court  is  before 
tiSy  a/nd  these  are  the  only  matters  worth  attentiofij  it  is 
ordered  that  the  Circuit  Court  enter  judgment  far  the 
plaintiff. 


PICKHARDT  V,  MERRITT. 

ERROR  1X>  TH£  OIROUPr  COURT  OF  THE    UNITED    STATES    FOB    THE 
SOUTHERN   DISTRICT   OF   NEW   YORK. 

No.  97.  Argued  November  12, 13, 1889.  —  Decided  December  2, 1889. 

Dyes  or  colors  called  naphthylamine  red,  orange  II,  orange  IV,  and  resor- 
cine  red  J,  imported  in  1879,  were  liable  to  a  duty  of  fifty  cents  per  pound 
and  thirty-five  per  cent  ad  valorem  under  the  provision  of  schedule  M  of 
§  2504  of  the  Revised  Statutes,  2d  ed.  p.  479,  imposing  that  rate  of  duty  on 
"  Paints  and  dyes  —  aniline  dyes  and  colors,  by  whatever  name  known," 
although  none  of  them  were  known  in  commerce  before  1875;  if,  accord- 
ing to  the  understanding  of  commercial  men,  dealers  in  and  importers  of 
them,  they  would,  when  imported,  be  included  in  the  class  of  articles 
known  as  aniline  dyes,  by  whatever  name  they  had  come  to  be  known; 
or  if,  under  §  2499  of  the  Revised  Statutes,  they  bore  a  similitude,  either 
In  material,  quality,  or  the  use  to  which  they  might  be  applied,  to  what 
were  known  as  aniline  dyes  at  the  time  the  Revised  Statutes  were  enacted, 
in  1874. 

The  case  is  stated  in  the  opinioH. 

Mr.  Benjamin  F.  Thurston  and  Mr,  Livvngston  Gifford  for 
plaintiffs  in  error. 

Mr,  Solicitor  General  for  defendant  in  error. 

Mr.  Justice  Blatchford  delivered  the  opinion  of  the"  court. 

This  is  an  action  at  law,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  Southern  District  of  Xew   York,  by 
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Wilhelm  Piokhardt  and  Adolf  Kuttroflf  against  Edwin  A. 
Merritt,  collector  of  the  port  of  New  York,  to  recover  duties 
paid  under  protest  on  importations  into  that  port  from  Ham- 
burg, the  entries  having  been  made  at  the  custom-house  in 
January  and  February,  1879.  There  were  proper  protests  and 
appeals  to  the  Secretary  of  the  Treasury,  and  decisions  by 
that  officer.  The  goods  were  dyes  or  colors  called  naphthyla- 
mine  red,  orange  II,  orangie  lY  and  resorcine  red  J.  At  the 
trial,  before  Judge  Wheeler  and  a  jury,  there  was  a  verdict 
for  the  defendant,  and  a  judgment  in  his  favor  for  costs,  to 
review  which  the  plaintiffs  have  brought  a  writ  of  error. 

The  collector  assessed  a  duty  upon  the  articles  in  question  of 
fifty  cents  per  pound  and  thirty-five  per  cent  ad  valorem,  under 
that  provision  of  schedule  M  of  section  2504  of  the  Revised  Stat- 
utes, 2<J  ed.  p.  479,  which  reads  as  follows :  "  Paints  and  dyes  — 
aniline  dyes  and  colors,  by  whatever  name  known:  fifty  cents 
per  pound,  and  thirty-five  per  centum  ad  valorem."  The  plain- 
tiffs cliaimed,  in  their  protest,  that  the  articles  were  not  aniline 
dyes,  and  were  liable  to  a  duty  of  only  twenty  per  cent  ad 
valorem,  under  section  2516  of  the  Revised  Statutes,  which 
provides  that  "  there  shall  be  levied,  collected  and  paid  on  the 
importation  of  all  raw  or  unmanufactured  articles,  not  herein 
enumerated  or  provided  for,  a  duty  of  ten  per  centum  ad  va- 
lorem ;  and  on  all  articles  manufactured  in  whole  or  in  part, 
not  herein  enumerated  or  provided  for,  a  duty  of  twenty  per 
centum  ad  valorem." 

The  course  of  legislation  on  the  subject  of  duties  on  aniline 
dyes  has  been  as  follows :  By  seetion  11  of  the  act  of  June  30, 
1804,  c.  171,  13  Stat.  212,  the  following  duty  was  imposed: 
"On  aniline  dyes,  one  dollar  per  pound  and  thirty-five  per 
centum  ad  valorem."  By  section  21  of  the  act  of  July  14, 
1870,  c.  255,  16  Stat.  264,  the  following  duty  was  imposed: 
"  On  aniline  dyes  and  colors,  by  whatever  name  known',  fifty 
cents  per  pound,  and  thirty-five  per  centum  ad  valorem ; "  and 
by  section  22  of  the  same  act,  p.  266,  picric  acid,  which  appears 
to  be  not  chemically  an  aniline  dye,  but  a  phenol  dye,  though 
obtained  from  coal-tar,  was  made  free  of  duty.  The  provision 
of  the  act  of  1870,  in  regard  to  aniline  dyes  and  colors,  was 
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carried  into  the  Revised  Statutes,  enacted  in  1874,  as  was  also 
the  provision  in  regard  to  picric  acid. 

The  question  sought  to  be  raised  by  the  plaintiffs  in  the 
present  case  could  not  arise  under  the  Revised  Statutes  as 
amended  by  the  act  of  March  3,  1883,  c.  121,  because,  under 
title  33,  §  2502,  schedule  A,  as  enacted  by  the  act  of  March 
3,  1883,  22  Stat.  493,  the  following  duty  is  imposed:  "All 
coal-tar  colors  or  dyes,  by  whatever  name  known,  and  not 
specially  enumerated  or  provided  for  in  this  act,  thirty-five 
per  centum  ad  valorem;"  and  picric  acid  was  not  included  by 
name  in  the  list  of  articles  made  free  of  duty  by  section  2503 
as  enacted  by  the  act  of  March  3,  1883.  Tlie  articles  in  ques- 
tion, which,  it  is  claimed,  were  not  aniline  dyes  or  colors,  are 
admitted  to  be  "  coal-tar  colors  or  dyes." 

The  plaintiffs  claimed  on  the  trial,  and  claim  here,  that  the 
words  "  aniline  dyes  and  colors,  by  whatever  name  known," 
are  words  of  description,  and  not  words  used  in  a  general 
commercial  sense.  They  therefore  introduced  a  good  deal  of 
evidence  for  the  purpose  of  showing  that  the  ai*ticles  in  ques- 
tion were,  physically  and  chemically,  not  aniline  dyes  or  col- 
ors, though  derived  from  coal-t.ar.  1 1  was  shown  that  none  of 
those  articles  were  known  in  commerce  at  the  time  the  Revised 
Statutes  were  enacted,  resorcine  red  J  having  been  known  first 
in  1875,  orange  II  and  IV  in  1877,  and  naphthylamine  red  in 
1878.  On  the  other  hand,  the  defendant  introduced  testimony 
for  the  purpose  of  showing  that  the  articles  in  question  were 
known  in  trade,  when  imported,  as  "aniline  dyes,"  and  that 
in  1874  the  term  "aniline  dyes"  had  been  applied  in  trade  to 
all  dyes  derived  from  coal-tar,  or  artificial  dyes. 

The  testimony  on  the  part  of  the  plaintiffs  tended  to  show 
that  the  articles  in  question  were  not  chemically  aniline  col- 
ors; that  naphthylamine  red  and  orange  II  and  IV  were  azo 
colors ;  that  resorcine  red  J  was  an  eosine  color ;  that  picric 
acid  was  a  phenol  color;  that  aniline  colors  had  high  tinctorial 
power,  as  compared  with  natural  colors,  while  the  tinctorial 
power  of  azo  colors  was  no  higher  than  that  of  natural  colors ; 
that  aniline  colors  attached  themselves  to  fabrics  without 
manipulation,  easily  and  directly,  while  azo  colors  attached 
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themselves  with  more  difficulty,  being  assisted  by  mordants ; 
that  aniline  colors  were  wanting  in  fastness,  while  azo  colors 
were  relatively  fast ;  that  aniline  colors  were  generally  on  the 
blue  shades,  either  blues  or  violets,  or  reds  which  contained 
blue  or  green,  while  azo  colors  had  exactly  the  shades  that 
aniline  colors  lacked,  —  yellows,  orange  and  yellowish  reds; 
that  aniline  colors  were  not  fast  to  acids  or  alkalies,  while  azo 
colors  were  relatively  fast  to  both  acids  and  alkalies,  and  were 
sometimes  '.en  brightened  or  cleared  by  acids  and  alkalies; 
that  aniline  colore  combined  readily  with  albumen,  which  was 
largely  used  as  a  mordant  and  in  photography,  while  azo 
colore  did  not  combine  with  albumen ;  and  that  aniline  colore 
were  not  acid,  unless  sulphonated,  while  azo  colore  were  always 
acid.  In  regard  to  resorcine  red  J,  the  plaintiffs  gave  evidence 
tending  to  show  that  an  anihne  color  could  be  used  as  a  dye, 
while  resorcine  red  could  not  be  used  generally  as  a  dye ;  that 
an  aniline  color  could  not  be  used  generally  or  efficiently  for 
paints,  while  resorcine  red  was  generally  used  as  a  pigment 
for  paints ;  and  that  the  color  of  an  aniline  dye  was  a  crimson, 
running  up  to  violet  or  bluish  red,  while  the  color  of  resorcine 
red  was  scarlet  or  yellowish  red. 

The  plaintiffs  insist  that  the  court  erred  at  the  trial  in  ad- 
mitting evidence  to  show  what  the  importations  in  question 
were  called  in  trade  at  the  time  of  the  trial  in  1884,  which 
was  ten  yeare  after  the  Revised  Statutes  were  enacted,  and 
five  yeare  after  the  entries  took  place ;  that  it  also  erred  in 
admitting  evidence  to  show  the  signification  of  the  words 
"aniline  dyes  and  colore,"  as  a  commercial  term  in  contradis- 
tinction to  a  descriptive  term;  and  that  it  erred  in  refusing  to 
charge  the  jury,  as  requested  by  the  plaintiffs,  as  follows : 
"That  the  term  aniline  dyes  and  colore,  by  whatever  name 
known,  is  not  used  in  a  general  commercial  sense,  but  as  a 
descriptive  term,  and  primarily  includes  only  such  dyes  as  are 
in  fact  aniline  by  their  constitution ; "  and  also :  "  That,  in 
determining  the  question  at  issue,  to  instruct  the  jury  to  disre- 
gard all  the  testimony  of  the  defendant  as  to  the  general 
name  under  which  the  articles  in  question  were  bought  and 
sold." 
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They  complain  that  the  court  erred  in  charging  the  jury 
that,  if  any  of  the  articles  in  question  would  be,  according  to 
the  understanding  of  commercial  men,  dealers  in  the  articles 
and  importers  of  them,  included  in  the  class  of  articles  known 
as  aniline  dyes,  by  whatever  name  they  had  come  to  be  known 
at  the  time  in  question,  they  were  subject  to  the  duty  imposed 
on  aniline  dyes ;  that  Congress  used  the  term  "  aniline  dyes  " 
as  applied  to  a  class  of  articles  which,  in  June,  1874,  had 
acquired  that  name  by  reputation  and  use  among  dealers  in 
and  importers  of  such  articles;  and  that  the  statute  was  made 
for  the  future. 

They  also  complain  that  the  court  refused  to  charge  the 
jury,  as  requested  by  the  plaintiffs,  as  follows:  ^^That  it  is 
immaterial  how  the  articles  in  question  were  regarded  in 
trade,  and  that  the  plaintiffs  are  entitled  to  a  verdict  if  they 
are  satisfied,  upon  a  fair  preponderance  of  testimony,  that  the 
dyes  in  question  are  a  new  and  different  dye  from  the  aniline 
dyes  known  in  1874,  and  are  not  in  fact  aniline  dyes,  imless  the 
jury  should  find  similitude  under  the  statute."  They  also  com- 
plain that  the  court  refused  to  charge  the  jury,  as  requested 
by  the  plaintiffs,  as  follows :  "  If  the  jury  find  that  the  plain- 
tiffs' goods  were  not  known  in  commerce  until  since  June, 
1874,  the  plaintiffs  are  entitled  to  recover,  unless  the  jury  find 
they  bear  the  statutory  similitude  to  the  anihne  dyes  and 
colors  known  in  1874."  In  regard  to  each  of  these  last  two 
requests,  the  court  declined  to  charge  otherwise  than  as  it  had 
already  charged. 

They  further  complain  that  the  court  erred  in  refusing  to 
charge,  as  requested  by  the  plaintiffs,  that,  if  the  jury  should 
find,  upon  a  fair  preponderance  of  testimony,  that  the  articles 
in  question  '^  were  used  as  a  substitute  and  in  place  of  cochi- 
neal, and  not  as  a  substitute  for  any  aniline  dye  known  at  the 
time  of  their  introduction,  the  plaintiffs,  on  that  branch  of  the 
case,  are  entitled  jbo  a  verdict."  In  regard  to  that  request, 
the  court  said  that  the  general  instruction  to  the  jury  on  the 
subject  was  sufficient. 

We  think  that  the  objections  to  evidence  before  recited,  and 
the  objections  bef(M*e  mentioned  to  particular  parts  of  the 
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charge  of  the  court,  and  to  the  refusals  of  the  court  to  chai^, 
and  to  its  refusal  to  charge  otherwise  than  as  it  had  charged, 
are  untenable. 

The  court  instructed  the  jury  that  if  the  four  articles  in 
question,  according  to  the  understanding  of  commercial  men, 
dealers  in  and  importers  of  them,  would,  when  imported,  "be 
included  in  the  class  of  aiticles  known  as  aniline  dyes,  by  what- 
ever name  they  had  come  to  be  known,"  they  were  subject  to 
duty  as  aniline  dyes,  and  the  defendant  was  entitled  to  a  ver- 
dict. We  see  no  objection  to  this  instruction.  It  was  in  accord- 
ance with  the  established  rule  that,  in  interpreting  customs 
statutes,  commercial  terms  are  to  be  construed  according  to 
the  commercial  understanding  in  regard  to  them.  Nor  is  this 
rule  inapplicable  to  this  case  because  the  articles  in  quefstion 
were  unknown  in  1874,  when  the  statu^e  was  enacted.  As  the 
court  said  to  the  jury,  the  law  was  made  for  the  future ;  and 
the  term  "  anihne  dyes  and  colors,  by  whatever  name  known," 
included  articles  which  should  be  commercially  known,  when- 
ever afterwards  imported,  as  ^^  aniline  dyes  and  colors."  In 
Newnum  v.  Arihv/Ty  109  U.  S.  132,  it  was  held  that  the  fact 
that,  at  the  date  of  an  act  imposing  duties,  goods  of  a  certain 
kind  had  not  been  manufactured,  does  not  withdraw  them 
from  the  class  to  which  they  belong,  when  the  language  of 
the  statute  clearly  and  fairly  includes  them.  But  it  is  suffi- 
cient if  it  so  includes  them  according  to  commercial  under- 
standing. 

The  bill  of  exceptions  states  as  follows :  "  In  the  course  of 
the  trial  a  large  amount  of  testimony  was  introduced,  on  behalf 
of  both  parties,  as  to  the  similitude  or'  resemblance,  under 
Bevised  Statutes,  section  2499,  of  the  dyes  and  colors  of  the 
plaintiffs'  importations  and  various  dyes  and  colors  known  in 
trade  of  this  country,  and  by  chemists  from  1869  to  time  of 
trial,  as  aniUne  dyes  and  colors,  it  being  contended  upon  the 
part  of  the  defendant  that  the  importations  of  the  plaintiffs,  if 
not  specified  under  and  covered  by  the  term  aniline  dyes,  yet 
that  they  were  chargeable  as  aniline  dyes  by  similitude." 

Section  12499,  thus  referred  to,  reads  as  follows:  '* There 
sliall  be  levied,  collected,  and  paid,  on  each  and  every  non- 
voL.  cxxxn— 17 
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enumerated  article  which  bears  a  similitude,  either  in  material^ 
quality,  texture,  or  the  use  to  which  it  may  be  applied,  to  any 
article  enumerated  in  this  title  as  chargeable  with  duty,  the 
same  rate  of  duty  which  is  levied  and  charged  on  the  enu- 
merated article  which  it  most  resembles  in  any  of  the  particu- 
lars before  mentioned ;  and  if  any  non-enumerated  article 
equally  resembles  two  or  more  enumerated  articles,  on  which 
different  rates  of  duty  are  chargeable,  there  shall  be  levied, 
collected,  and  paid,  on  such  non-enumerated  article,  the  same 
rate  of  duty  as  is  chargeable  on  the  article  which  it  resembles 
paying  the  highest  duty;  and  on  all  articles  manufactured 
from  two  or  more  materials,  the  duty  shall  be  assessed  at  the 
highest  rates  at  which  any  of  its  component  parts  may  be 
chargeable." 

On  the  question  of  similitude  the  court  instructed  the  jury 
that  if  the  articles  in  question  did  not  fall  within  the  class  of 
articles  known  as  "  aniline  dyes,"  or  either  of  them  did  not, 
the  jury  were  then  to  proceed  to  the  consideration  of  the 
question  arising  under  section  2499  of  the  Bevised  Statutes,  as 
to  similitude ;  that,  if  the  four  articles  did  not  fall  within  the 
class  of  "  aniline  dyes,"  then  the  question  would  be  whether 
any  one  of  them  bore  a  similitude,  either  in  ^'  material,  quality, 
texture,  or  the  use  to  which  it  may  be  applied,"  to  what  were 
known  as  aniline  dyes  at  the  time  the  Revised  Statutes  were 
enacted ;  that,  if  it  did,  it  was  dutiable  at  the  same  rate  as 
aniline  dyes  were ;  that  the  word  "  texture  "  did  not  apply  to 
the  subject ;  that,  if  any  one  of  the  articles  bore  a  similitude 
or  resemblance,  in  material  or  quality,  to  what  were  known 
as  aniline  dyes  in  1874,  it  was  dutiable  at  the  same  rate  as  an 
aniline  dye ;  that  if  either  of  them  bore  a  similitude  in  the  use 
to  which  it  might  be  applied,  to  aniline  dyes  known  and  in 
use  in  1874,  it  was  dutiable  at  the  l^me  rate  as  an  aniline  dye ; 
that  the  mere  application  to  the  dyeing  of  fabrics  would  not 
create  the  similitude,  but  that  if  there  was  a  similitude  in  the 
mode  of  use,  a  similitude  in  the  same  kind  of  dyeing,  producing 
the  same  colors  in  substantially  the  same  way,  so  as  to  take 
the  place  of  aniline  dyes  in  use,  there  would  be  a  similitude  in 
use;  that  if  all  the  articles  were  neither  aniline  dyes  nor  bore 
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such  similitude  the  plaintiffs  were  entitled  to  a  verdict  for  the 
full  amount  they  claim ;  that,  if  any  less  than  all  of  them  were 
neither  aniline  dyes  nor  bore  such  similitude,  the  plaintiffs 
were  entitleil  to  a  verdict  as  to  those,  for  the  amount  of  duties 
charged  which  ought  not  to  have  been  charged;  that  the 
question  was  whether  the  articles  fell  within  the  description 
of  "aniline  dyes  or  colors,  by  whatever  name  known,'^  as 
commercially  known,  or  bore  a  similitude  to  articles  which  fell 
within  that  description,  as  they  were  known  in  1874;  that  the 
jury  were  not  to  consider  "anihne  dyes"  as  a  term  synony- 
mous with  "coal-tar  dyes;"  and  that  they  were  to  look  at  the 
term  "aniline  dyes"  accoixling  to  its  commercial  usage  in  1874. 

The  plaintiffs  excepted  to  that  part  of  the  charge  in  regard 
to  simihtude  which  had  reference  to  the  expi^ession  "similitude 
in  material,"  and  to  that  part  which  related  to  "similitude  in 
the  same  kind  of  dyeing,"  and  also  requested  the  court  to 
charge  the  jury,  "  in  resi)ect  to  similitude  of  quality,"  that  the 
mere  quality  of  producing  color,  or  dyeing,  was  not  a  sufficient 
similitude  to  warmnt  the  jury  in  finding  a  verdict  for  the 
defendant  by  reason  of  similitude.  In  I'csponse  to  this  request, 
the  court  said  that  it  hail  already  instructed  the  jury  that  the 
mere  fact  that  th  article  would  color  was  not  a  similitude. 
The  plaintiffs  also  excepted  to  the  charge  of  the  court  as  to 
similitude  in  use. 

We  are  of  opinion  that  the  charge  on  the  subject  of  simili- 
tude submitted  tlie  question  properly  to  the  jury ;  and  that  it 
was  not  error  to  refuse  the  request  to  charge,  that,  if  the  jury 
should  find  that  any  one  of  the  articles  was  used  as  a  substitute 
and  in  place  of  cochineal,  and  not  as  a  substitute  for  any  ani- 
line dye  known  at  the  time  of  its  introduction,  the  plaintiffs, 
as  to  that  branch  of  the  case,  were  entitled  to  a  verdict. 

Other  questions  are  mised  in  the  bill  of  exceptions  which  we 
do  not  deem  it  necessary  to  notice  particularly.  We  «ee  no 
error  in  the  record. 

J'lulginetit  affirmed. 
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DAHL  V.  RAUNHEIM. 

EBSOB  TO  THE  SUPRBBOB  OOUBT  OF  THE  TEBBTTOBT  OF  XONTAHA. 
No.  85.  Babmltted  NoTwnber  7, 1889.—  Decided  November  25, 1880. 

An  applicant  for  a  placer  pfitent,  who  has  complied  with  all  the  proceedings 
essential  for  the  issue  of  a  patent  for  his  location,  but  whose  patent  has 
not  issued,  may  maintain  an  action  to  quiet  title  against  a  person  assert- 
ing title  to  a  portion  of  the  placer  location  uhder  a  subsequent  location 
of  a  lode  claim. 

If  on  the  trial  of  such  an  action  the  court  instruct  the  Jury  that  if  they 
believe  that  the  premises  were  located  by  the  grantors  and  predecessors 
in  interest  of  the  plaintiff  as  a  placer  mining  claim  in  accordance  with 
law  and  they  continued  to  hold  the  premises  until  conveyed  to  the  plain- 
tiff, and  the  plaintiff  continued  to  hold  them  up  to  the  time  of  the  appli- 
cation of  a  patent  therefor,  and  at  the  time  of  the  application  there  was 
no  known  lode  or  vein  within  the  boundaries  of  the  premises  claimed, 
and  there  is  a  general  verdict  for  the  plaintiff,  the  Jury  must  be  deemed 
to  have  found  that  the  lode  claimed  by  the  defendant  did  not  exist  when 
the  plalntifTs  application  for  a  patent  was  filed. 

When  a  person  applies  for  a  placer  patent  in  the  manner  prescribed  by  law, 
and  all  the  proceedings  in  regard  to  publication  and  otherwise  are  had 
thereunder  which  are  required  by  the  statutes  of  the  United  States,  and 
no  adverse  claims  are  filed  or  set  up,  and  it  appears  that  the  ground  has 
been  surveyed  and  returned  by  the  Surveyor  General  to  the  local  land 
office  as  mineral  land,  the  question  whether  it  is  placer  ground  is  conclu- 
sively established  and  is  not  open  to  litigation  by  private  parties  seeking 
to  avoid  the  effect  of  the  proceedings. 

The  rulings  upon  a  motion  for  a  new  trial  are  not  open  to  consideration  In 
this  court. 

At  law,  to  quiet  title.  Yerdict  for  the  plaintiff  and  judg- 
ment on  the  verdict.  The  defendant  sued  out  this  writ  of 
error.    The  case  is  stated  in  the  opinion. 

Mr.  William  JI^  De  WiUj  for  plaintiff  in  error,  submitted  on 
his  brief. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Fibld  delivered  the  opinion  of  the  court. 

This  is  an  action  to  quiet  the  title  of  the  plaintiff  below  to 
certain  placer  mining  ground,  forty  acres  in  extent,  situated 


Digiti 


zed  by  Google 


DAHL  V.  BAUNHEIM.  261 

Opinion  of  the  Conrt. 

in  Silver  Bow  County,  Montana,  of  which  he  claims  to  be  the 
owner,  and  in  a  portion  of  which  the  defendant  claims  to  have 
some  right  and  interest,  and  for  which  portion  he  has  applied 
for  a  patent.  The  plaintifF  asserts  title  under  a  location  of  the 
ground  as  a  placer  claim  on  the  22d  of  February,  1880,  by 
parties  from  whom  he  purchased. 

The  defendant  asserts  title  to  a  portion  of  that  ground, 
being  three  acres  and  a  fraction  of  an  acre  in  extent,  as  a  lode 
claim  under  a  location  by  the  name  of  the  Betsey  Dahl  Lode, 
made  subsequently  to  the  location  of  the  premises  as  placer 
mining  ground,  and  subsequently  to  the  application  by  the 
plaintiff  for  a  patent  therefor.  That  application  was  made  on 
the  16th  of  July,  1881,  and  the  register  of  the  local  land  office 
caused  notice  of  it  to  be  published  as  required  for  the  period  of 
sixty  days.  All  the  other  provisions  of  the  law  on  the  subject 
were  also  complied  with.  See  SmeHing  Company  v.  Kemp^ 
104  n.  S.  636,  653.  To  this  application  no  adverse  claim  to 
any  portion  of  the  ground  was  filed  by  the  defendant  or  any 
other  person,  and  the  statute  provides  that  in  such  case  it  shall 
be  assumed  that  the  applicant  is  entitled  to  a  patent  upon  cer- 
tain prescribed  payments,  and  that  no  adverse  claim  exists. 
The  statute  also  declares  that  thereafter  no  objection  of  third 
parties  to  the  issue  of  a  patent  shall  be  heard,  except  it  be 
shown  that  the  applicant  has  faile<l  to  comply,  with  the  require- 
ments of  the  law.  No  such  failure  was  shown  by  the  defend- 
ant. He  is,  therefore,  precluded  from  calling  in  question  the 
location  of  the  claim,  or  its  character  as  placer  ground. 

The  only  position  on  which  the  defendant  can  resist  the  pre- 
tensions of  the  plaintiff  is  that  the  placer  ground,  for  a  patent 
of  which  he  applied,  does  not  embrace  the  lode  claim.  The 
effect  to  be  given  to  that  position  depends  upon  the  answer  to 
the  question  whether  at  the  time  of  his  application  any  vein 
or  lode  was  known  to  exist  within  the  boundaries  of  the  placer 
claim,  which  was  not  included  in  his  application.  Section  2333 
of  the  Bevised  Statutes  provides  that  wlien  one  applies  for  a 
placer  patent  who  is  at  the  time  in  the  possession  of  a  vein  or 
lode  included  within  its  boundaries,  he  must  state  that  fact, 
and  then  on  payment  of  the  sum  required  for  a  vein  or  lode 
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iind  twenty-tive  feet  on  each  side  of  it  at  five  dollars  an  acre, 
and  two  dollars  and  a  half  an  acre  for  the  placer  claim,  a 
patent  will  issue  to  him  covering  both  the  placer  claim  and  the 
lode.  But  it  also  provides  that,  where  a  vein  or  lode  is  known 
to  exist  at  the  time  within  the  boundaries  of  a  placer  daim, 
the  application  for  a  patent,  which  does  not  also  include  an 
application  for  the  vein  or  lode,  will  be  construed  as  a  conclu- 
sive declaration  that  the  claimant  of  the  placer  claim  has  no 
right  of  possession  to. the  vein  or  lode;  and  also  that  where 
the  existence  of  a  vein  or  lode  in  a  placer  claim  is  not  known 
at  the  time  of  the  application  for  a  patent,  that  instrument 
will  convey  all  valuable  mineral  and  other  deposits  within  its 
boundaries. 

It  does  not  appear  in  the  present  case  that  a  patent  of  the 
United  States  has  been  issued  to  the  plaintifF ;  but  it  appears 
that  he  has  complied  with  all  the  proceedings  essential  for  the 
issue  of  such  a  patent.  He  is  therefore  the  equitable  owner  of 
the  mining  ground,  and  the  government  holds  the  premises 
in  trust  for  him  to  be  delivered  upon  the  payments  specified. 
We  accordingly  treat  him,  in  so  far  as  the  questions  involved 
in  this  case  are  concerned,  as  though  the  patent  had  been 
delivered  to  him.  Being  entitled  to  it,  he  has  a  right  to  ask 
a  determination  of  any  claim  asserted  against  his  possession 
which  may  throw  doubt  upon  his  title. 

When  it  can  be  said  that  a  lode  or  vein  is  known  to  exist  in 
a  placer  mining  claim  within  the  meaning  of  section  2333  of 
the  Revised  Statutes,  was  considered  to  some  extent  in  Rey- 
nolds V.  Iron  Silver  Mining  Co,^  116  U.  S.  687,  and  Iron  Sil- 
ver Mining  Co.  v,  Reynolds^  124  U.  S.  374,  and,  also,  in  Noyes 
Y.  Mantle,  127  U.  S.  348,  353,  and  some  of  the  difficulties  in 
giving  an  answer  that  would  be  applicable  to  all  cases  were 
there  stated.  In  the  present  case  no  difficulty  arises,  for  the 
question  was  left  to  the  jury  and  decided  by  them.  The  court 
instructed  them  to  the  effect  that  if  they  believed  that  tlie 
premises  were  located  by  the  grantors  and  predecessors  in  in- 
terest of  the  plaintiff  as  a  placer  mining  claim  in  accordance 
with  law,  and  they  continued  to  hold  the  premises  until  con- 
veyed to  the  plaintiff,  and  the  plainti£F  continued  to  hold  them 
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up  to  the  time  of  his  appUcation  for  a  patent  therefor,  and  at 
the  time  of  such  application  there  was  no  known  lode  or  vein 
within  the  boundaries  of  the  premises  claimed,  their  verdict 
should  be  for  the  plaintiff. 

The  jury  having  found  a  general  verdict  for  the  plaintiff, 
must  be  deemed  to  have  found  that  no  such  lode  as  claimed 
by  the  defendant  existed  when  the  application  of  the  plaintiff' 
for  a  patent  was  filed.  We  may  also  add,  to  what  is  thus  con- 
eluded  by  the  verdict,  that  there  was  no  evidence  of  any  lode 
existing  within  the  boundaries  of  his  claim,  either  when  the 
plaintiff  made  his  application  or  at  any  time  before.  The 
discovery  by  the  defendant  of  the  Dahl  lode,  two  or  three 
hundred  feet  outside  of  those  boundaries,  does  not,  as  observed 
by  the  court  below,  create  any  presumption  of  the  possession 
of  a  vein  or  lode  within  those  boundaries,  nor,  we  may  add, 
that  a  vein  or  lode  existed  within  them. 

It  is  earnestly  objected  to  the  title  of  the  plaintiff  that  he 
did  not  present  any  proof  that  the  mining  ground  claimed  by 
him  was  placer  ground.  It  appeared  that  the  ground  had 
been  surveyed  and  returned  by  the  Surveyor  General  of  Mon- 
tana to  the  local  land  office  as  mineral  land,  and  the  defendant, 
in  asserting  the  possession  of  a  lode  upon  it  admits  its  mineral 
character.  That  it  was  placer  ground  is  conclusively  estab- 
lished in  this  controversy,  against  the  defendant,  by  the  fact 
that  no  adverse  claim  was  asserted  by  him  to  the  plaintiff's 
application  for  a  patent  of  the  premises  as  such  ground.  That 
question  is  not  now  open  to  litigation  by  private  parties  seek- 
ing to  avoid  the  effect  of  the  plaintiff^s  proceedings. 

Several  questions  presented  by  the  plaintiff  in  error  in  his 
brief  we  do  not  notice,  because  they  arise  only  upon  the  mo- 
tion made  by  him  for  a  new  trial.  The  rulings  upon  such  a 
motion  are  not  open  to  consideration  in  this  court. 

Judgment  affirmed. 
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EBBOB  TO  THB   SUPBEHE  OOUBT  OF  THB  TEBRITOBY   OF  MONTANA. 
No.  80.    Sabmltted  Novemb«r  7, 1889.  —  Decided  November  25, 1888. 

DoKl  V.  Raunheim^  anU^  260,  afflnned  and  applied. 

The  objection  that  a  corporation  cannot  sne  in  a  Territorial  Court,  on  the 
ground  that  it  does  not  appear  that  the  corporation  has  complied  with 
the  conditions  imposed  by  a  statute  of  the  Territory  upon  its  transact- 
ing business  there,  cannot  be  urged  for  the  first  time  in  this  court. 

This  case  was  argued  with  DcM  v.  Baunheim^  ante^  260. 
The  case  is  stated  iu  the  opinion. 

Mr.  William  IT.  De  Witty  for  plaintiff  in  error,  submitted  on 
his  brief. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  is  an  action  to  quiet  the  title  to  certain  placer  mining 
ground,  twenty  acres  in  extent,  in  Silver  Bow  County,  Mon- 
tana, claimed  by  the  plaintiff  below,  the  Montana  Ck>pper 
Compiftny,  under  a  location  made  in  March,  1879,  against  the 
assertion  of  ownership  by  the  defendant  to  a  portion  of  the 
premises  as  a  lode  claim  under  a  location  made  in  March, 
1881, 

The  plaintiff  applied  for  a  patent  for  its  placer  ground  in 
November,  1880,  and  notice  of  the  application  was  published 
by  the  register  of  the  local  land  office,  and  all  the  other  pro- 
visions of  the  statute  required  in  such  cases  were  complied 
with.  No  adverse  claim  was  filed  by  the  defendant  or  any 
one  else  during  the  period  of  publication.  The  Dahl  lode 
claim  was  not  located  until  after  that  period  had  expired. 
The  defendant  is  therefore  precluded  from  questioning  the 
right  of  the  plaintiff  to  a  patent  for  the  premises,  and,  of 
course,  from  objecting  either  to  the  location  or  its  character 
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as  placer  ground.  The  only  question  open  to  him  in  this  oon- 
troversy  is  whether  the  lode  or  vein  claimed  by  him  was  known 
to  exist  at  the  date  of  the  plaintiffs  application,  none  having 
been  included  in  such  application,  and  upon  that  question  a 
jury  have  passed,  and  found  specially  that  no  lode  or  vein  was 
then  known  to  exist  within  the  boundaries  of  the  placer  claim. 

The  case  is  similar  in  this  respect  to  the  one  just  decided^ 
\Dahl  V.  Raunheim^  ante^  260.  Bat  the  plaintiff  in  error  en- 
deavors to  raise  another  question  in  this  court,  namely,  as  to 
the  competency  of  the  Montana  Copper  Company,  the  plain- 
tiff below,  to  do  business  in  the  Territory,  and,  consequently, 
to  maintain  any  suit  respecting  its  property,  because  it  does 
not  appear  that  it  has  complied  with  the  conditions  imposed 
by  the  statute  of  the  Territory  to  its  transacting  business 
there.  That  statute,  which  was  passed  in  July,  1879,  provided 
that  all  foreign  corporations  organized  Under  the  laws  of  any 
State  or  Territory  of  the  United  States,  or  by  virtue  of  any 
special  acts  of  the  legislative  assembly  of  such  State  or  Terri- 
tory, or  of  any  foreign  government,  should,  before  doing  busi- 
ness within  the  Territory,  file  in  the  office  of  its  secretary  and 
in  the  office  of  the  county  recorder  of  the  county  wherein  they 
intend  to  carry  on  business,  an  authenticated  copy  of  their 
charter  or  certificate  of  incorporation,  and.  also  a  statement 
verified  by  their  president  and  secretary,  and  attested  by  a 
majority  of  the  board  of  directors,  showing : 

First.  The  name  of  such  incorporation,  and  the  location  of 
its  principal  office  or  place  of  business,  without  this  Territory ; 
and,  if  it  is  to  have  any  place  of  business  or  principal  office 
within  this  Territory,  the  location  thereof. 

Second.  The  amount  of  its  capital  stock. 

Third.  The  amount  of  its  capital  stock  actually  paid  in 
money. 

Fourth.  The  amount  of  its  capital  stock  paid  in  any  other 
way,  and  in  what. 

Fifth.  The  amount  of  the  assets  of  the  incorporation,  and 
of  what  the  assets  consist,  with  the  actual  cash  value  thereof. 

Sixth,  l^he  liabilities  of  such  incorporation,  and,  xi  any  of  its 
indebtedness  is  secured,  how  secured,  and  upon  what  property. 
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The  statute  also  provided  that  such  corporation  or  joint 
stock  company  should  file  at  the  same  time  and  in  the  same 
offices  a  certificate  under  the  signature  of  its  president,  or 
other  acting  head,  and  its  secretary,  stating  that  the  corpora- 
tion had  consented  to  be  sued  in  the  courts  of  the  Territory 
in  all  causes  of  action  ariging  within  it,  and  that  service  of 
process  might  be  made  upon  some  person,  a  citizen  of  the 
Territory,  whose  name  and  place  of  residence  should  be  desig- 
nated, and  th$it  such  service  should  be  taken  and  held  to  be  as 
valid  to  all  intents  and  purposes  as  if  made  upon  the  company 
in  the  State  or  Territory  under  the  laws  of  which  it  was 
organized. 

The  statute  also  provided  a  forfeiture  of  ten  dollars  a  day 
for  every  day  in  which  such  foreign  corporation  should,  after 
four  months  from  the  publication  of  the  act,  neglect  to  file  the 
statements  and  certificates  mentioned,  and  declared  that  all 
acts  and  contracts  made  by  such  incorporation  or  any  agent 
or  agents,  during  the  time  it  should  fail  and  neglect  to  file  the 
statements  and  certificates,  should  be  void  and  invalid  as  to 
such  corporation.  In  the  present  action  the  plaintifF  alleges  in 
its  complaint  that  it  is  a  corporation  created  under  the  laws  of 
New  York,  doing  business  in  Silver  Bow  County,  in  the  Terri- 
tory of  Montana,  and  is  the  owner  of  the  property  in  con- 
troversy. The  answer  of  the  defendant  does  not  deny  its 
incorporation,  or  its  right  to  do  business  in  that  coimty,  but 
only  its  ownership  of  the  property.  No  question  is  therefore 
raised  on  the  pleadings  as  to  its  competency  to  do  business 
within  the  Territory  for  want  of  compliance  with  the  provis- 
ions of  the  territorial  law.  The  question  at  issue  on  the 
/pleadings  and  on  the  trial  in  the  court  below  was  confined  to 
the  ownership  of  the  mining  ground.  Without,  therefore, 
considering  the  validity  and  force  of  the  provisions  of  that 
law,  (Congress  having  permitted  corporations,  whether  formed 
within  or  without  that  Territory,  to  explore  for  and  hold  min- 
ing claims  on  the  public  domain,  McKirdey  v.  Wheeler j  180 
XJ.  S.  630,)  or  whether  if  they  are  valid,  any  parties  except 
the  government  of  the  Territory  can  allege  a  disregard  of 
them,  to  defeat  the  title  of  the  corporation  to  its  property, 
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{Jf^ritu  y.  Palmer^poit  283,)  it  is  sufficient  in  this  case  to  say 
that  such  inoompetency  cannot  be  considered  unless  set  up  in 
the  pleadings  in  the  court  below.  A  &ilure  to  comply  with 
the  provisions  of  the  law  will  not  be  presumed  in  the  absence 
of  any  allegation  on  the  subject.  The  objection  cannot  be 
urged  for  the  first  time  in  this  court. 

Judgment  affirmed. 


YOUNG  v.  PARKEK'S  ADMINISTRATOR 

APPEAL   FROM   THE    DISTBICT   OOUBT   OF   THB    UNTrBD    STATES    FOB 
THE   DISTBIOT  OF  WEST  YIBOINIA. 

'No.7<i.  SabmlttodNo^wnberMSW.— I>Mid«dl>MMnbir9,lS8Q. 

On  the  facts  ststed  In  the  opinion  it  is  ffeld^  that  there  is  no  separable 
controyersy  in  this  case;  but  that  if  there  were,  the  provision  as  to  the 
removal  of  snch  a  controversy  has  no  application  to  a  removal  on  the 
ground  of  local  prejudice. 

In  order  to  the  removal  of  a  cause  from  a  state  court  on  the  ground  of 
local  prejudice,  under  Rev.  Stat  f  689,  it  is  essential,  vrhere  there  are 
several  plaintUEs  or'several  defendants,  that  all  the  necessary  parties  on 
one  side  be  citizens  of  the  State  where  the  suit  is  brought,  and  all  on  the 
other  side  be  citizens  of  another  State  or  other  States ;  and  the  proper 
citizenship  must  exist  when  the  aietlon  Is  commenced  as  weU  as  when 
the  petition  for  removal  is  filed. 

The  case  is  stated  in  the  opinion. 

3£r.  T.  B.  Swcmn  for  appellants. 

Mr,  S.  A.  JUiUer  and  Ifr.  J.  K  Brown  for  appellees. 

Mb.  Chief  Justioe  Fulleb  delivered  the  opinion  of  the 
court. 

In  December,  1865,  Milton  Parker  filed  his  bill  in  the  Circuit 
Court  of  Kanawha.  County,  West  Virginia,  against  John  N. 
Clarkson  and  some  seventy  other  defendants,  seeking  the 
marshalling  of  assets  and  the  subjection  of  Clarkson's  property 
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to  the  satisfaction  of  certain  judgments  held  by  the  complain- 
ant against  him,  which  appears  to  have  been  treated,  and  may 
be  considered,  as  having  been  intended  to  bring  all  Clarkson's 
creditors  into  concourse,  and  after  the  adjustment  of  the  liens 
of  thope  having  security,  to  devote  any  remaining  property, 
or  any  surplus  arising  upon  the  securities,  to  the  discharge  of 
his  liabilities.  The  cause  was  referred  to  a  commissioner  to 
take,  state  and  rieport  an  account  of  the  property  owned  by 
Clarkson  and  the  liens  thereon  and  their  priorities,  and  various 
reports  were  made  in  the  premises. 

On  the  8th  day  of  July,  18T1,  C.  6.  Hussey  &  Company 
and  John  Johns,  assignee  of  John  K.  Clarkson  in  bankruptcy, 
described  in  an  order  of  the  Circuit  Court  of  that  date  as 
defendants,  filed  their  petition  and  affidavit,  sworn  to  by 
"J.  N.  Clarkson,  a  party  to  the  abov&^mentioned  suit,"  for 
the  removal  of  the  cause  into  the  United  States  Court  for  the 
District  of  West  Virginia,  in  these  words: 

"  Your  petitioners,  John  Johns,  assignee  of  J.  N.  Clarkson 
in  bankruptcy,  and  a  citizen  and  inhabitant  of  the  State  of 
Virginia,  and  C.  G.  Hussey  and  Charles  Avery,  partners  in 
business,  using  the  name  of  C.  G.  Hussey  &  Company,  and 
citizens  and  inhabitants  of  the  State  of  Pennsylvania,  respect- 
fully represent  unto  your  honor  that  they  are  parties  defend- 
ants and  also  plaintiffs  on  a  bill  of  review  and  petition  in  a 
suit  pending  in  chancery  in  your  honor's  court,  in  Kanawha 
County,  in  which  Milton  Parker  is  complainant  and  John  N. 
Clarkson  and  others  are  defendants. 

"  That  among  the  defendants  are  E.  Hemmings,  S.  Thorn- 
burg,  A.  H.  Beach,  Henry  Chappell,  J.  H.  Brown,  Ann  Thomas, 
J.  M.  Laidley  and  J.  D.  Lewis  and  J.  C.  Ruby,  all  of  whom 
are  citizens  and  inhabitants  of  the  State  of  West  Virginia; 
that  said  suit  is  now  pending  in  said  Circuit  Court  of  Kanawha 
County,  and  in  said  suit  there  is  a  controversy  between  your 
petitioners  in  different  rights,  and  the  aforesaid  parties,  citi- 
zens and  inhabitants  of  the  State  of  West  Virginia,  in  which 
said  suit  is  pending ;  that  the  matter  in  dispute  exceeds  the 
sum  of  $500,  exclusive  of  costs.  Your  petitioners  have  reason 
to  and  do  believe,  that  from  prejudice  or  local  influence  they, 
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nor  either  of  them,  will  not  be  able  to  obtain  justice  in  such 
state  court;  they  file  this  petition  for  the  removal  of  said 
cause  of  Parser  v,  Clarkaon  and  others^  now  pending  in  the 
Circuit  Court  for  Kanawha  County,  West  Virginia,  unto  the 
District  Court  of  the  United  States,  held  at  Charleston,  West 
Virginia,  the  same  being  in  the  district  where  this  suit  is 
pending,  etc." 

The  cause  was  thereupon  ordered  to  be  removed  as  prayed. 

On  the  10th  day  of  April,  1872,  another  order  w:^  entered 
in  the  case  by  the  State  Circuit  Court,  reciting  that  a  mistake 
had  been  made  in  respect  to  the  filing  of  a  bond  upon  removal, 
and  the  bond  being  now  filed,  the  court  directs  such  removal 
on  the  petition  of  July  8,  1871,  and  "  on  the  affidavit  of  the 
said  C.  G.  Hussey,  this  day  filed,  the  sufficiency  of  which 
affidavit  and  bond  is  hereby  approved  by  this  court." 

The  affidavit  referred  to  is  as  follows : 

"  Your  petitioners,  C.  G.  Hussey  and  Charles  Avery,  part- 
ners in  trade,  using  the  name,  firm  and  style  of  C.  G.  Hussey 
&  Co.,  and  citizens  and  inhabitants  of  the  State  of  Pennsyl- 
vania, respectfully  represent  unto  your  honor  that  they  are 
parties  defendants,  and  also  parties  plaintiffs  on  petition  and 
bill  of  review  in  a  cause  pending,  on  the  chancery  side  of  your 
honor's  court,  in  Kanawha  County,  West  Virginia,  in  which 
Milton  Parker  is  complainant,  and  John  N.  Clarkson  et  als. 
are  defendants. 

''That  among  the  defendants  are  E.  Hemmings,  A.  H. 
Beach,  H.  Chappell,  J.  A.  Brown,  J.  D.  Lewis,  J.  M.  Laidley, 
all  of  whom  are  citizens  and  inhabitants  of  the  State  of  West 
Virginia;  that  said  suit  and  bill  of  review  therein  are  now 
pending  in  said  court  for  Kanawha  County,  W.  Va. 

"  That  in  said  suit  and  bill  of  review  there  is  a  controversy 
between  your  petitioners  in  different  rights  and  the  aforesaid 
parties,  citizens  and  inhabitants  of  the  State  of  West  Virginia,  in 
which  State  said  suit  is  pending ;  that  the  matter  so  in  contro- 
versy and  dispute  exceeds  the  sum  of  $500,  exclusive  of  costs. 

"  Your  petitioners  have  reason  to  and  do  beljeve  that  from 
prejudice  or  local  influences  they  vrill  not  be  able  to  obtain  jus- 
tice in  said  state  court. 
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"They  file  this  petition  for  the  removal  of  said  caase  of 
Pa/rker  v.  Clarkson  et  aU.^  now  pending  in  the  Circuit  Court  for 
Kanawha  County,  West  Virginia,  unto  the  District  Court  of 
the  United  States  for  the  District  of  West  Virginia,  (having 
Circuit  Court  powers,)  held  at  Charleston,  West  Virginia,  same 
being  in  the  district  where  this  suit  is  now  pending." 

January  21, 1^73,  the  record  was  filed  and  the  cause  dock- 
eted in  the  United  States  Court.  Various  proceedings  were 
afterwards  taken  therein,  and  a  decree  was  rendered  on  the 
12th  day  of  December,  18S5,  determining  the  amounts  due  to, 
and  priorities  of,  some  df  the  creditors,  and  directing,  the  sale 
of  certain  real  estate.  Yrom  this  decree  the  pending  appeal 
was  prosecuted. 

The  record  is  in  a  confused  and  imperfect  condition,  but  it 
shows,  among  other  things,  that  C.  Q.  Hussey  &  Company 
were  judgment  creditors  of  Clarkson,  and  Hussey  and  his  part- 
ner are  described  in  both  petitions  as  citizens  and  inhabitants 
of  the  State  of  Pennsylvania.  In  the  first  petition,  nine  per- 
sons, apd,  in  the  second,  six,  are  designated  from  among  the 
defendants  as  citizens  and  inhabitants  of  the  State  of  West 
Virginia.  It  is  stated  in  the  first  petition  that  Clarkson^s  as- 
signee in  bankruptcy  was,  at  the  time  of  filing  it,  a  citizen 
and  inhabitant  of  the  State  of  Virginia.  The  assignee  did 
not  join  in  the  second,  although  his  name  is  signed,  by  attorney, 
to  the  bond  given  on  removal. 

There  was  no  separable  controversy  here,  FiddUy  Insur- 
ance  Company  v.  Huntington^  117  U.  S.  280;  Ayera  v.  Chi- 
cago^ 101  U.  S.  184,  187,  but  if  there  were,  the  provision  as 
to  the  removal  of  Luch  a  controversy  has  no  application  to  a 
removal  on  the  ground  of  local  prejudice,  under  the  act  of 
March  2,  1867,  c.  196,  14  Stat.  558, -upon  which  these  petitions 
were  based.     Jefferson  v.  Driver^  117  U.  S.  272. 

The  provisions  of  that  act  are  reproduced  in  the  third  sub- 
division of  section  639  of  the  Bevised  Statutes,  and  it  was  and 
is  essential,  in  order  to  such  removal,  where  there  are  several 
plaintiffs  or  several  defendants,  that  all  the  necessary  parties 
on  one  side  laust  be  citizens  of  the  State  where  the  suit  is 
brought,  and  all  on  the  other  side  must  be  citizens  x>f  another 
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State  or  States,  and  the  proper  citizenship  must  exist  when  the 
action  is  commenced  as  well  as  when  the  petition  for  removal 
is  filed.  Sewing  Machine  CaseSy  18  Wall.  653 ;  VannevOfr 
V.  Bryant,  21  Wall.  41;  BUle  Society  v.  Grove,  101.  U.  S.  610; 
Camhria  Iron  Company  v.  Ashbum,  118  U.  S.  54;  Hancock 
V.  Holhrook,  119  U.  S.  586;  Fletcher  v.  Hamlet,  116  TJ.  S. 
408.  It  does  not  appear  from  either  of  these  petitions  and 
affidavits,  or  elsewhere  in  the  record,  that  diverse  citizenship 
as  to  the  parties  therein  named  existed  at  the  time  of  the  com- 
mencement of  the  suit,  nor  that  diverse  citizenship  existed  be- 
tween the  complainant  and  all  the  necessary  defendants  at  the 
time  the  petitions  and  affidavits  were  severally  filed.  The 
cause  was  not  properly  removed,  and  the  state  court  has  never 
lost  jurisdiction.  Stevens  v.  NickoU,  130  U.  S.  230 ;  Crehore  v. 
Ohio  A  Miesiseippi  Bailway  Co.,  131  IT.  S.  240,  and  cases  cited. 
The  decree  is  reversed  and  the  record  remitted  to  tlis  District 

CovH  with  a  direction  to  rema/nd  the  cause  to  the  state 

Covrt, 


UNITED  STATES  v.  BARLOW. 

XKROB  TO  THB    OIBODrr    OOUBT    OF   THB    UNrrSD    STATES    FOB   THB 
DISTRICrr  OF  OOLOBADO. 

No.  SI.  Argoed  October  »,  M,  1889.  —  DMided  Deoembor  3, 188B. 

When  a  part  of  an  established  post-route  is  found  to  be  impracticable  by 
reason  of  being  almost  impassable,  that  portion  of  it  may  be  changed  by 
the  Post-Office  Department  without  thereby  creating  a  new  route,  lequir- 
ing  a  new  advertisement  and  bid. 

In  Older  to  maintain  an  action  brought  to  recover  moneys  alleged  to  have 
been  fraudulently  obtained  from  the  Post-Offlce  Department  for  expedit- 
ing mail  service,  it  is  not  necessary  to  s^ow  that  a  subordinate  officer  of 
the  department  participated  in  the  fraud. 

Money  paid  by  the  Post-Office  Department  to  a  contractor  for  carrying  the 
mails  under  a  clear  mistake  of  fact,  and  not  through  error  in  Judgment, 
may  be  recovered  back. 

The  Postmaster  General,  in  tiie  exercise  of  the  Judgment  and  discretion 
reposed  in  him  in  regard  to  matters  appertaining  to  the  postal  service, 
Is  not  at  liberty  to  act  upon  mere  guesses  and  surmises,  without  informa* 
tion  or  knowledge  on  the  subject 
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Thb  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Mawry^  for  plaintiff  in  error, 
cited :  The  Floyd  Acceptances,  7  Wall.  666 ;  Moffat  v.  United 
States,  112  U.  S.  24;  Cooke  v.  United  States,  91  U.  S.  389; 
Lochwood  V.  Kelsea,  41  N.  H.  185 ;  Wiseman  v.  Lyman,  7 
Mass.  286 ;  Moore  v.  MandZebaum,  8  Michigan,  433 ;  United 
States  V.  Cosgrove,  26  Fed.  Rep.  908. 

Mr.  Nathaniel  Wilson,  (with  whom  were  Mr,  Samyad  Shelr 
laharger  and  Mr,  J.  M.  Wilson  on  the  brief,)  for  defendants 
in  error,  cited :  Martin  v.  Mott,  12  Wheat.  19 ;  Belcher  v.  Linn, 
24  How.  608 ;  United  States  v.  Wright,  11  Wall.  648 ;  Schurz 
V.  United  States,  102  U.  S.  378;  Sted  v.  Smelting  Co.,  106 
U.  S.  447 ;  Johnson  v.  Towsley,  13  Wall.  72 ;  Warren  v.  Van 
Brunt,  19  Wall.  646;  French  v.  Fyan,  93  U.  S.  169 ;  Marquez 
V.  FrisUe,  101  U.  S.  473 ;  Vance  v.  Burhank,  101  U.  S.  614; 
Quinhy  v.  Conlan,  104  TJ.  S.  420 ;  Smelting  Company  v.  Kemp, 
104  U.,S.  63G ;  Baldwin  v.  /Sar*,  107  U.  S.  463  ;  Mrhardi  v. 
Uogaboom,  115  U.  S.  67;  Po^^^^  v.  Bent,  2  Met.  (Mass.)  371; 
Ma/rshdU  v.  Hvhlard,  117  IT.  S.  415 ;  Smith  v.  Richards,  13 
Pet.  26 ;  C&77  v.  Curtis,  3  How.  236 ;  Curtis  v.  Fiedler,  2 
Black,  461 ;  Liverpool  Steamship  Co,  v.  EmigrcHion  Commis- 
sioners, 113  U.  S.  33. 

Mb.  Justice  Field  delivered  the  opinion  of  the  court. 

This  action  is  brought  by  the  United  States  to  recover  from 
the  defendants,  subcontractors  for  carrying  the  mail,  moneys 
paid  to  them  under  a  mistake  of  fact  caused  by  their  false 
representations  as  to  the  services.  It  appears  that  on  the  15th 
of  March,  1878,  one  Luke  Voorhees  entered  into  a  contract 
with  the  United  States,  represented  by  the  Postmaster  Gen- 
eral, to  carry  the  mail  over  a  route  designated  as  No.  38,146, 
from  Garland  to  Ouray,  in  the  State  of  Colorado,  passing  by 
Lake  City  and  several  other  places  mentioned,  and  back,  seven 
times  a  week,  for  $19,000  a  year,  for  a  term  beginning  July 
1,  1878,  and  ending  Juuv.  30,  1882. 
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On  the  28th  of  September,  1878,  Voorhees  made  a  subcon- 
tract with  the  defendants,  Barlow  and  Sanderson,  by  which 
they  agreed  to  transport  the  mails  over  the  route  mentioned, 
for  the  period  designated,  and  to  perform  the  service  required 
by  his  contract  with  the  United  States,  in  consideration  whereof 
they  were  to  receive  the  pay  Which  was  or  might  become  due 
to  him.  They  were  recognized  and  accepted  by  the  Post- 
Offl(5e  Department  as  subcontractors  for  the  service: 

The  distance  between  Garland  and  Lake  City  was  one  hun- 
dred and  fifty  miles,  and  the  time  prescribed  for  the  service 
over  it  was  twenty-seven  hours,  or  five  miles  and  fifty-five 
hundredths  of  a  mile  per  hour.  The  distance  between  Lake 
City  and  Ouray  by  the  route  designated  was  forty-six  miles, 
and  the  time  prescribed  by  the  contract  for  the  transportation 
of  the  mails  over  it  was  thirty  hours,  that  is,  one  mile  and 
fifty-three  hundredths  of  a  mile  per  hour.  The  portion  of  this 
latter  line,  which  lay  between  a  place  known  as  Mineral  Point 
and  Ouray,  a  distance  of  only  ten  miles,  passed  over  mountains 
upon  which  the  mails  could  be  carried  only  a  part  of  the  year 
—  in  the  winter  only  by  men  on  snowshoes,  and  at  other 
times  only  by  pack  horses.  There  was,  in  consequence,  great 
irregularity  in  the  delivery  of  the  mails  upon  this  portion  of 
the  route,  and  much  complaint  followed,  leading,  in  October, 
1873,  to  its  abandonment  and  the  substitution  in  its  place  of 
a  line  making  a  detour  around  the  mountains  of  one  hundred 
and  ten  miles,  passing  by  way  of  Bamum,  which  afforded  a 
good  practicable  road  easily  travelled  with  wagons. 

The  present  action  has  grown  out  of  the  orders  of  the  Post- 
OfiBce  Department  in  making  this  change  of  line,  and  expedit- 
ing the  service  over  it,  and  providing  increased  compensation 
for  the  additional  service.  The  compensation  allowed  by  the 
original  contract,  as  mentioned  above,  was  $19,000  a  year, 
which,  the  distance  being  one  hundred  and  ninety-six  miles, 
was  at  the  rate  of  about  $96.93  a  mile.  At  that  rate  the  com- 
pensation for  the  additional  service  was  allowed,  amounting 
to  $10,663.26  a  year. 

The  time  prescribed  by  the  original  contract  for  the  service 
between  Lake  City  and  Ouray  by  way  of  Mineral  Point  across 
VOL.  cxxxn— 18 
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the  mountains  —  thirty  hours,  that  is,  at  the  rate  of  one  mile 
and  fifty-three  hundredths  of  a  mile  an  hour  —  was  owing  to 
the  great  difficulties  attending  the  crossing  of  the  mountains, 
as  already  mentioned.  When  the  line  was  changed  to  one 
making  a  detour  of  the  mountains  by  way  of  Bamum,  over 
a  road  easily  traversable  by  wagons,  it  was  an  obvious  duty 
to  the  public  that  the  service  at  the  rate  of  one  mile  and  fifty- 
three  hundredths  of  a  mile  per  hour  should  be  expedited. 

Petitions  for  a  change  of  that  portion  of  the  route  which 
led  over  the  mountains  came  from  officers  of  the  counties 
of  Ouray  and  Hillsdale,  in  which  the  proposed  new  line  was 
to  run,  and  they  represented  that  over  its  whole  distance  there 
was  a  wagon  road  by  which  the  mail  could  be  carried  the 
year  round.  On  the  30th  of  September,  1878,  whilst  the  Post- 
Office  Department  had  before  it  the  question  of  opening  a 
new  line  between  Lake  City  and  Ouray,  the  defendant  Sander- 
son addressed  a  letter  to  the  Second  Assistant  Postmaster 
General,  suggesting  that,  in  lieu  of  the  temporary  service 
ordered  between  Bamum  and  Ouray,  such  service  should  be 
made  by  embracing  Bamum  in  the  route  No.  38,146  between 
Garland  and  Ouray,  increasing  the  distance  one  hundred  and 
ten  miles,  ^^  and  expediting  the  schedule  from  the  present,  at 
the  pro  rata  rate  of  seventy-two  hours,  to  thirty-six  hours 
between  Lake  City  and  Ouray."  On  the  same  day  Sanderson 
was  consulted  by  the  Post-Office  Department,  or  at  Jeast  was 
requested  to  give  an  estimate,  as  to  the  additional  number  of 
horses  and  men  which  would  be  required  for  the  increased 
expedition  proposed,  and  in  response  to  the  request  he  wrote 
to  the  department  the  following  letter  verified  by  his  oath : 

"  Washington,  Sept  30,  1878. 
"  Hon.  Thos.  J.  Bbady, 

"  Second  AasH  Postmaster  Oen^aL: 
"  Sib  :  To  perform  the  service  on  route  No.  38,146,  between 
Lake  City  and  Ouray,  on  the  present  ^schedule  of  seventy-two 
hours,  requires  twenty-two  horses  and  eleven  men,  and  to 
perform  the.same  service  on  a  schedule  of  thirty-six  hours  it 
will  require  (66)  sixty-six  horses  and  twenty-two  men. 

*'YSigned)  J.  L.  Sandebson, 
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'^  Subscribed  and  sworn  to  before  me  ^  this  80th  day  of 
September,  1878. 

"(Signed)  J.  H.  Hereon, 

'' Notary  PubUcr 

There  was  ho  existing  schedule  prescribing  seventy-two 
hours  for  carrying  the  mail  between  Lsdce  City  and  Ouray,  as 
assumed  by  Sanderson.  As  the  schedule  of  time  prescribed 
in  the  original  contract  between  those  places  over  the  moun- 
tains was  at  the  rate  of  one  mile  and  fifty-three  hundredths  of  a 
mile  an  hour,  he  assumed  that  rate  as  the  existing  schedule  for 
the  new  and  easily  traversable  line  of  one  hundred  and  ten 
miles,  which  would  require  at  the  same  slow  pace  seventy-two 
hours.  Notwithstanding  the  obvious  error  of  this  assumption, 
the  evidence  tended  to  show  that  the  Post-Office  Department 
acted  upon  his  representations  and  estimates.  Having  ex- 
tended the  route  one  hundred  and  ten  miles,  and  allowed  the 
additional  compensation  provided  by  the  statute  upon  such 
extension,  it  also  allowed  compensation  for  expediting  the  ser- 
vice on  the  new  line,  upon  this  extravagant  estimate,  at  the  rate 
of  $15,994.77  a  year.  That  sum  for  the  increased  expedition 
was  regularly  paid  during  the  term  of  the  original  contract. 

It  is  admitted  that  no  additional  horses  and  men  for  which 
this  allowance  was  made  were  ever  employed.  Neither  the 
horses  nor  the  men  exceeded  the  number  originally  employed 
to  perform  the  service,  and  the  defendant  Sanderson  testified 
that  no  greater  number  was  necessary  to  perform  it  within 
the  thirty-six  hburs  mentioned,  and  that  he  never  afterwards 
corrected  his  estimate,  but  continued  to  draw  pay  from  the 
government  as  though  the  additional  horses  and  men  were 
employed. 

It  appears  that  the  sums  thus  allowed  and  paid  to  the  sub- 
contractors for  stock  and  carriers,  which  were  never  required 
and  never  employed,  aggregated  $59,592.98^  constituting  the 
principal  item  in  the  amount  daimed  in  this  action. 

On  the  trial,  the  plaintiffs  requested  the  court  to  iniBtruct 
the  jury,  among  other  things,  to  the  effect,  1st,  that  if  they 
believed  that  service  on  a  portion  of  the  route  between  Lake 
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City  and  Ouray  by  way  of  Bamam  was  expedited  and  extra 
compensation  allowed  for  such  expedition,  upon  the  supposi- 
tion that  sixty-six  horses  and  twenty-two  men  would  be  nec- 
essary to  carry  the  mail  on  that  portion  upon  a  schedule  of 
thirty-six  hours,  and  there  was  in  fact  no  increase  in  the  num- 
ber of  horses  and  men  required  above  the  number  which  the 
defendants  swore  were  necessary  to  perform  the  service  upon 
a  schedule  of  seventy-two  hours,  then  the  plaintiffs  were  en- 
titled to  recover  the  sums  paid  upon  such  allowance,  for,  in 
that  event  they  were  paid  in  violation  of  law ;  and,  2d,  that 
in  determining  the  questions  in  issue  the  jury  could  only  con- 
sider the  number  of  horses  and  men  actually  necessary  to  carry 
the  mail,  irrespective  of  the  number  of  men  and  horses  required 
by  the  defendants  as  carriers  of  passengers  and  freight. 

Tlie  court  refused  to  give  these  instructions,  and  charged 
the  jury  substantially  as  follows :  That  if  the  agreement  for 
compensation  for  the  additional  service  was  made  without 
authority  of  law  and  in  excess  of  all  provisions  of  the  stat- 
ute, the  government  could  not  recover  any  part  of  the  consid- 
eration paid  the  defendants  for  carrying  the  mail,  unless  in 
the  making  of  the  contract  there  was  fraud,  participated  in 
and  countenanced  by  tlie  officers  of  the  department  who 
acted  in  the  matter;  that  if  they  were  of  opinion  that  the 
parties  combined  and  agreed  to  raise  the  compensation  to  an 
extraordinary  figure,  with  a  view  to  benefit  the  defendants, 
knowing  that  the  compensation  was  excessive,  the  govern- 
ment could  recover  it  back ;  but  if  they  were  of  opinion  that 
those  parties  acted  honestly  and  fairly,  and  in  the  belief  that 
they  were  dealing  fairly  with  each  other,  and  that  the  com- 
pensation for  the  services  to  be  performed  was  reasonable, 
there  could  be  no  recovery,  without  reference  to  what  the 
service  actually  cost,  and  without  reference  to  what  turned 
out  afterwards  with  respect  to  the  force  required.  To  the 
refusal  of  the  court  to  give  the  instructions  requested,  and  to 
the  instructions  given,  the  plaintiffs  excepted.  The  jury  found 
a  verdict  for  the  defendants,  upon  which  judgment  was  ren- 
dered in  their  favor,  to  review  which  the  case  is  brought  to 
this  court. 
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ThestatateB  apou  which  the  government  relies  to  recover, 
in  this  case  upon  the  facts  presented,  are  contained  in  sections 
3960,  3961  and  4057  of  the  Bevised  Statutes.  Those  sections 
are  as  follows: 

^^  Ssc.  3960.  Compensation  for  additional  service  in  carrying 
the  mail  shall  not  be  in  excess  of  the  exact  proportion  which 
the  original  compensation  bears  to  the  original  service ;  and 
when  any  such  additional  service  is  ordered,  the  sum  to  be 
allowed  therefor  shall  be  expressed  in  the  order,  and  entered 
upon  the  books  of  the  department ;  and  no  compensation  shall 
be  paid  for  any  additional  regular  service  rendered  before  the 
issuing  of  such  order. 

'^  Seo.  3961.  No  extra  allowance  shall  be  made  for  any  in- 
crease of  expedition  in  carrying  the  mail,  imless  thereby  the 
employment  of  additional  stock  and  carriers  is  made  neces- 
sary, and  in  such  case  the  additional  compensation  shall  bear 
no  greater  proportion  to  the  additional  stock  and  carriers  nec- 
essarily employed  than  the  compensation  in  the  original  con- 
tract bears  to  the  stock  and  carriers  necessarily  employed  in 
its  execution." 

"  Sbo.  4057.  In  all  cases  where  money  has  been  paid  out  of 
the  funds  of  the  Post-Office  Department  under  the  pretence 
that  service  has  been  performed  therefor,  when,  in  fact,  such 
service  has  not  been  performed,  or  as  additional  allowance  for 
increased  service  actually  rendered,  when  the  additional  allow- 
ance exceeds  t\^Q  sum  which,  according  to  law,  might  rightfully 
have  been  allowed  therefor,  and  in  all  other  cases  where  money 
of  the  department  has  been  paid  to  any  person  in  consequence 
of  fraudulent  representations,  or  by  the  mistake,  collusion,  or 
misconduct  of  any  officer  or  other  employ6  in  the  postal  ser- 
vice, the  Postmaster  General  shall  cause  suit  to  be  brought  to 
recover  such  wrong  or  fraudulent  payment  or  excess,  with 
interest  thereon." 

In  their  amended  complaint  the  plaintiffs  claim  not  only  the 
amount  allowed  and  paid  each  year  for  the  expedited  service, 
but  also  the  amount  allowed  and  paid  each  year,  namely, 
$10,663.26.  for  the  additional  service  by  the  new  line  from 
Lake  City  to  Ouray.    It  would  seem  from  what  took  place  on 
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the  trial  that  the  latter  amount  was  claimed  on  the  ground 
that  that  route  was  a  distinct  one  from  that  prescribed  in  Na 
38,146,  and  that  the  contract  for  its  service  could  onlj  be 
made  after  advertisement  for  bids.  The  judge  who  tried  the 
case  below  was  of  that  opinion,  and  so  instructed  the  jury; 
but  we  are  unable  to  agree  in  that  view.  The  new  Une  be- 
came necessary  to  avoid  an  almost  impassable  portion  of  the 
original  route,  and  changes  of  that  kind  can  be  authorized 
by  the  Postmaster  General  within  the  established  regulations 
of  the  Post-Office  Department.  Those  of  1873  provide  in 
terms,  that  'Hhe  Postmaster  General  may  order  an  increase 
or  extension  of  service  on  a  i^ute  by  allowing  therefor  a  ;pTo 
rata  inqrease  on  the  contract  pay."  Such  increase  of  service 
may  be  made  by  enlarging  the  distance  to*  be  travelled  when 
that  will  better  accomplish  the  object  of  the  original  contract, 
as  well  as  by  requiring  a  greater  number  of  trips  between 
specified  points.  That  object  was  accomplished  in  this  case  by 
the  increase  of  distoiuce  from  the  detour  around  the  mountains. 
The  carrying  of  the  mails  between  the  original  terminal  points 
was  thereby  greatly  facilitated.  The  compensation  allowed 
for  this  additional  service  over  the  hundred  and  ten  miles  of 
increased  route  was  in  accordance  with  section  3960  of  the 
Bevised  Statutes  in  the  exact  proportion  which  the  original 
compensation  bore  to  the  original  service.  There  was  no 
excess  in  the  allowance. 

But  the  amount  allowed  for  the  expedited  service  over  the 
new  line  stands  upon  a  different  footing.  The  evidence  pro- 
duced on  the  trial  tended  to  show  that  the  allowance  of 
$15,994.77  each  year  for  that  service  was  made  upon  a  false 
estimate  of  the  additional  expenses  which  would  be  required ; 
that  a  slight  consideration  of  the  subject  would  have  exposed 
its  error;  and  that  officers  of  the  department  and  the  sub- 
contractors were  well  acquainted  with  the  fact  that  the  new 
line  was  one  that  could  be  more  easily  travelled.  It  appeared 
by  the  petitions  presented  to  the  department  that  the  change 
of  route  was  asked  because  such  wad  the  condition  of  che  new 
line  desired,  while  the  line  of  the  original  route  between 
Mineral  Point  and  Ouray  was  impassable  for  the  greater  part 
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of  the  year,  and  then  only  by  pack-horses  or  on  snowshoes. 
To  apply  the  same  schedule  time  to  both  lines  between  the 
same  points  —  the  original  and  the  new  one — was  to  ignore 
the  known  differences  in  the  character  of  the  roads  over  them, 
as  disclosed  by  the  eyidenoe  on  file  in  the  department.  It  is 
true  the  head  of  the  department  and  those  who  stand  immedi- 
ately under  him  as  assistants  or  deputies  are  unable  in  person 
to  supervise  all  the  estimates  made  in  so  extensive  a  depart- 
ment as  that  of  the  Post-Office,  and,  therefore,  great  reliance 
is  placed  upon  the  judgment  in  those  matters  of  clerks  and 
subordinate  officers.  Irregularities  and  favoritism,  and  corrupt 
practices  are  therefore  sometimes  found  to  exist  which  escape 
observation  and  detection.  It  was  to  avoid  fraud  and  mistakes 
from  this  as  well  as  from  other  causes  that  sections  3961  and 
4057  were  adopted. 

Section  3961  declares  that  "  no  extra  allowance  shall  be  made 
for  any  increase  of  expedition  in  carrying  the  mail  unless  there- 
by the  employment  of  additional  stock  and  carriers  is  nuule 
necessary."  And  section  4057,  after  providing  that  '^  in  all 
oases  where  money  has  been  paid  out  of  the  Post-Office  Depart- 
ment under  the  pretence  that  service  has  been  performed  there- 
for, when,  in  fact,  such  service  has  not  been  performed,  or  as 
additional  allowance  for  increased  service  actually  rendered, 
when  the  additional  allowance  exceeds  the  sum  which,  accord- 
ing to  law,  might  rightfully  have  been  allowed  therefor," 
declares  that  ^'  in  all  other  cases  where  money  of  the  depart- 
ment has  been  paid  to  any  person  in  consequence  of  fraudulent 
representationi^  or  by  the  mistake,  collusion,  or  misconduct  of 
any  officer  or  other  employ6  in  the  postal  service,  the  Post- 
master General  shall  cause  suit  to  be  brought  to  recover  such 
wrong  or  fraudulent  payment  or  excess,  with  interiast  thereon." 

These  sections  would  seem  to  cover  the  present  case.  It 
cannot  be  pretended  that  the  allowance  for  expediting  the 
service  over  the  new  route  was  not  made  upon  erroneous  rep- 
resentations. It  is  admitted  that  such  was  their  character. 
Whether  they  were  fraudulent  as  well  as  erroneous  was  a 
matter  to  be  left  to  the  jury,  and  if  fraudulent,  their  influence 
in  vitiating  the  payment  and  authorizing  the  recovery  of  the 
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moneys  cannot  be  affected  by  knowledge  of  their  character 
and  participation  in  the  results  sought  to  be  obtained,  by  any 
subordinate  officers  of  the  department.  Whether  they  partici- 
pated in  the  fraud  or  were  simply  imposed  upon  by  the  de- 
fendants, cannot  change  the  legal  liability  ,of  the  latter.  The 
court,  therefore,  erred  in  instructing  the  jury  that  in  such  cases 
there  could  be  no  recovery  of  the  money  unless  the  fraud  was 
participated  in  and  countenanced  by  such  officers. 

But,  aside  from  any  consideration  of  the  question  of  fraud, 
the  evidence  produced  at  the  trial  tended  to  show  that  the 
allowance  was  made  to  the  subcontractors,  for  the  expedited 
service,  upon  a  clear  mistake  as  to  what  additional  number  of 
men  and  of  animals  were  required  for  such  service,  and  that  the 
money  was  paid  in  ignorance  of  the  fact  that  no  additional 
number  had  been  employed  in  the  performance  of  that  service. 
Such  being  the  evidence,  the  plaintiffs  were  entitled  to  the 
instructions  asked  which  are  mentioned  above.  It  is  no  an- 
swer to  say  that  the  amount  of  compensation  for  the  expedited 
service  was  a  matter  for  the  determination  of  the  Post- Office 
Department.  Its  determination  cannot  operate  to  defeat  the 
express  declaration  of  the  statute  prescribing  the  conditions 
upoii  which  contracts  with  the  depai1;ment  shall  be  made.  If 
an  allowance  is  founded  upon  a  clear  mistake  of  fact,  not  a 
mere  error  of  judgment,  and  payments  are  in  consequence 
made,  the  statute  provides  that  "  the  Postmaster  General  shall 
cause  suit  to  be  brought  to  recover  such  wrong  or  fraudulent 
payment  of  excess  with  interest,"  which  means  that  if  such 
mistake  be  established  in  the  action  of  the  department  a 
recovery  must  follow. 

We  admit  that  where  matters  appertaining  to  the  postal 
service  are  left  to  the  discretion  and  judgment  of  ihe  Post- 
master General,  the  exercise  of  that  judgment  and  discretion 
cannot  in  general  be  interfered  with,  and  the  results  following 
defeated.  But  the  very  rule  supposes  that  information  upon 
the  matters  upon  which  the  judgment  and  discretion  are  in- 
voked is  presented  to  the  officer  for  consideration,  or  knowl- 
edge respecting  them  is  possessed  by  him.  He  is  not  at 
liberty,  any  more  than  a  private  agent,  to  act  upon  mere 
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guesses  and  surmises,  without  information  or  knowledge  on 
the  subject.  If  the  defendant  Sanderson  intended  no  fraud 
by  his  letter  of  September  30,  1878,  to  the  Assistant  Post- 
master General,  which  he  verified  by  his  oath ;  if,  in  contra- 
diction to  his  positive  assertions,  his  testimony  can  be  taken, 
that  he  did  not  know  at  the  time  anything  about  the  matter 
in  relation  to  which  he  was  writing,  and  that  the  oflSicers  of 
the  departmtot  were  well  aware  that  ^e  had  no  knowledge  or 
information  on  the  subject ;  then  they  acted  upon  his  guesses 
only,  and  not  upon  evidence  upon  the  subject,  and  their  decis- 
ion cannot  be  received  as  conclusive.  It  would  be,  indeed,  a 
mischievous  doctrine  in  its  consequences  if  a  decision  thus 
made  could  conclude  the  government  from  irecovering  its 
money,  paid  for  additional  stock  and  carriers,  which  were 
never  required  and  never  employed  in  its  service. 

It  is  aLsK)  true  that  where  the  subjects  in  relation  to  which 
the  contract  of  parties  is  made,  are  necessarily  of  an  uncertain 
and  speculative  character  or  value,  and  that  is  known  to  the 
parties,  a  mere  mistake  by  them  in  their  estimate  of,  the  value 
is  not  deemed  sufficient  to  authorize  a  recovery  of  the  moneys 
paid  upon  the  erroneous  estimate.  If  this  were  a  case  of  that 
description  no  recovery  could  be  had.  But  whether  it  was  so 
or  not  wafi  the  very  issue  in  the  cause  to  be  determined  by  the 
jury  upon  the  evidence. 

It  is  familiar  law  that  an  action  may  be  maintained  to  re- 
cover back  money  paid  as  the  price  of  articles  sold,  or  of  work 
done,  when  the  articles  are  not  dehvered  or  the  work  not 
done.  The  reason  is  that  the  consideration  for  the  payment 
has  failed.  It  is  not  *  perceived  that  the  principle  of  law 
sought  to  be  applied  in  this  case  is  in  any  essential  particular 
different.  If  the  contract  for  extra  allowance  was  void  by 
reason  of  fraud  or  clear  mistake,  the  action  becomes  simply 
one  for  the  return  of  moneys  paid  for  services  of  stock  and 
carriers  never  rendered,  but  which  when  payment  was  made 
were  believed  to  have  been  rendered.  As  in  the  case  of  goods 
not  delivered,  or  work  ordered  not  done,  the  consideration  to 
the  party  paying  has  failed.  As  said  by  Baron  Parke  in 
Kelly  V.  8oU»n,  9  M.  &  W.  54,  58,  "Where  money  is  paid  to 
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another  ander  the  influenoe  of  a  mistake,  that  is,  upon  the 
supposition  that  a  specific  fact  is  true,  which  would  entitle 
the  other  to  the  money,  but  which  fact  is  untrue,  and  the 
money  would  not  have  been  paid  if  it  had  been  known  to  the 
payer  that  the  fact  was  untrue,  an  action  will  lie  to  recover  it 
back,  and  it  is  against  conscience  to  retain  it."  See  also 
Taumsend  v.  Crawdy,  8  C.  B.  N.  S.  477;  Strickland  v. 
Turner^  7  Exch.  208.  Eeasons  for  the  application  of  the  rule 
are  much  more  potent  in  the  case  of  contracts  of  the  goyem- 
ment  than  of  contracts  of  indiyiduals;  for  the  government 
must  necessarily  rely  upon  the  acts  of  agents,  whose  igno- 
rance, carelessness,  or  unfaithfulness  would  otherwise  often 
bind  it,  to  the  serious  injury  of  its  operations. 

Thejudfftnent  must  he  reversed^  cmd  the  eofuee  remanded  far 
a  new  tricUy  amdUis  so  ordered;  wnd  it  is  further  ordered 
that  this  jvdgm^ent  ie  entered  aeof'the  80th  day  of  October^ 
A,D.  1889,  the  day  upon  which  the  said  cause  was  svilh 
mitted  to  the  cottrtfor  decision^  the  said  defendant  in  error 
Ba/rlow  hamng  si/nee  died. 


FKITTS  V.  PALMER 

ISBBOB   TO   THE    OIEOUTF   OOUBT    OF    THB  UNITED  STATES    FOB  THE 
DISTBIOT  OF  OOLOBAIK). 

No.  72.    Submitted  NoTwnbar  6, 1880. — BMlded  November  26, 188». 

The  constitution  of  Colorado  proylded  that  no  foreign  corporation  shoold 
do  business  in  the  State  without  having  a  known  place  of  business  and 
an  agent  upon  whom  process  might  be  served.  A  statute  of  the  State 
made  provision  for  the  filing  by  such  corporation  with  the  Secretary  of 
State  of  a  certificate  showing  its  place  of  business  and  designating 
such  agent  or  agents,  and  also  a  copy  of  its  charter  of  Incorporation,  or 
of  its  certificate  of  incorporation  under  a  general  incorporation  law ;  and, 
in  case  of  failure  to  do  so,  that  each  and  every  <^cer,  agent  and  stock- 
holder of  the  corporation  should  be  jointly  and  severally  personally 
liable  on  its  contracts  made  while  in  default.  Said  act  further  provided 
that  no  corporation,  foreign  or  domestic,  should  purchase  or  hold  real 
estate  except  as  provided  in  the  act.  The  act  did  ndt  indicate  a  mode  by 
which  a  foreign  corporation  might  acquiite  real  estate  in  Colorado.    0., 
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being  the  owner  in^fee  of  a  tract  of  realty  in  tliat  State,  conveyed  it  by 
deed  of  warranty  to  a  corporation  organized  under  the  laws  of  Missouri, 
which  had  not  then  attempted,  and  did  not  afterwards  attempt  to  comply 
with  those  provisions  of  the  constitution  or  laws  of  Colorado.  F.,  the 
defendant  below,  claimed  through  this  corporation.  Some  months  after 
his  deed  to  the  corporation,  G.  executed,  acknowledged  and  delivered  a  quit- 
claim deed  of  the  premises  to  the  grantor  of  P.,  the  plaintiff  below :  Held^ 

(1)  That  perhaps  the  reasonable  interpretation  of  the  statute  was  that  a 

foreign  corporation  should  not  purchase  or  hold  real  estate  in 
Colorado  until  it  should  acquire,  in  the  mode  prescribed  by  the 
local  law,  the  right  to  do  business  in  that  State ; 

(2)  That  these  constitutional  and  statutory  provisions  were  valid  so  far 

as  they  did  not  directly  affect  foreign  or  interstate  commerce ; 

(8)  That  the  company  violated  the  laws  of  the  State  when  it  purchased 
the  property  without  having  previously  designated  its  place  of 
business  and  an  agent; 

(4)  But  that  the  deed  was  not  thereby  necessarily  made  absolutely  void 
as  to  all  persons  and  for  every  purpose,  inasmuch  as  the  constitu- 
tion and  laws  of  Colorado  did  not  prohibit  foreign  corporations 
from  purchasing  and  holding  real  estate  within  its  limits ; 

(6)  That  the  penalty  of  personal  liability  ot  officers,  agents  and  stock- 
holders in  case  of  non-compliance  with  the  provisions  of  the 
statute,  having  apparently  been  deemed  by  the  state  legislature 
sufficient  to  effect  its  object,  it  was  not  for  the  judiciary  to  en- 
large that  penalty,  by  forfeiting  the  estate  for  the  benefit  of 
parties  claiming  under  a  subsequent  deed  from  the  same  grantor; 

(6)  That  the  grantee  under  the  subsequent  quit-claim  deed  could  occupy 
no  better  position  than  the  grantor,  common  to  both  parties, 
would  have  occupied  if  he  had  himself  brought  the  action ;  and 
that,  in  Uiat  case,  it  could  not  have  been  maintained. 

TaiB  was  an  action  in  the  nature  of  an  action  of  ejectment. 
Judgment  for  the  plaintiff,  to  which  this  writ  of  error  was 
sned  out.    The  case  is  stated  in  the  opinion. 

Mr.  Z.  0.  BochweUj  Mr.  E.  A.  Reynolds  and  Mr.  Bertram 
Ellis  for  plaintiffs  in  error. 

Mr.  Joseph  Skvppen  for  defendant  in  error.* 

Mb.  Justice  Harlan  delivered  the  opinion  of  the  court. 

This  is  an  action  in  the  nature  of  ejectment  to  recover  the 
possession  of  certain  real  property  in  Gilpin  County,  Colorado, 
namely,  the  North  Comstock,  Grand  View,  Clipper  and  Com- 
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stock  lodes,  and  a  building  lot  in  Central  Oity,  in  the  same 
county,  together  with  the  dweUing-house  thereon,  the  fee  and 
possession  of  all  which  property  were  claimed  by  the  plaintiff, 
the  present  defendant  in  error..  The  defendants  admitted 
their  possession  of  the  premises  described  in  the  complaint, 
except  the  Clipper  lode,  and  alleged  their  ownership  and  right 
of  possession  of  the  other  property.  They  distinctly  dis- 
claimed all  interest  in  the  Clipper  lode,  and  denied  that  they 
were  or  had  ever  been  in  possession  of  it.  A  trial  by  jury  was 
waived  in  writing  by  the  parties,  and  the  case  was  heard  on 
an  agreed  statement  of  facts,  upon  which  the  court  was  asked 
to  declare  the  law  and  enter  judgment  accordingly.  Judg- 
ment was  rendered  in  favor  of  the  plaintiff  for  the  possessioa 
of  all  the  property  described  in  the  complaint,  including  the 
Clipper  lode.  The  question  to  be  determined  is  whether  the 
judgment  is  supported  by  the  agreed  facts. 

These  facts  are  in  substance  as  follows :  The  common  source 
of  title  is  "William  Groshon,  who,  on  the  16th  of  June,  1877, 
at  Central  City,  in  the  State  of  Colorado,  conveyed,  with 
warranty,  all  the  property  described  in  the  complaint,  to  the 
Comstock  Mining  Company,  a  corporation  organized  under 
the  laws  of  Missouri  for  the  purpose  of  carrying  on  mining 
business,  and  with  the  object  expressed  in  its  articles  of  incor- 
poration, of  purchasing,  owning  and  controlling  mining  prop- 
erty, both  real  and  personal,  in  the  State  of  Colorado,  and  of 
conducting  a  mining  business  therewith.  This  deed  was  duly 
recorded  in  the  proper  local  office  on  the  25th  of  June,  1877. 
Before  the  purchase  from  Groshon  the  company  was  engaged 
in  the  prosecution  of  its  mining  business  at  and  near  Central 
City,  where  it  established  an  office. 

On  the  day  of  the  execution  of  Groshon's  deed,  the  com- 
pany made  to  Ezra  D.  Fritts  its  three  promissory  notes, 
aggregating  thirty  thousand  dollars,  which  were  intended  to 
be  used  and  were  used  in  part  payment  of  the  price  of  the 
property  conveyed  to  it ;  and,  in  order  to  secure  the  payment 
of  the  notes,  it  executed  to  Thatcher,  as  trustee,  a  deed  of 
trust  upon  the  property,  except  the  Clipper  lode,  conditioned 
that  on  default  in  the  payment  of  either^  of  the  notes  or  the 
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interest  thereon,  the  trustee  might  sell  and  dispose  of  the  said 
mining  property.  That  deed  of  trust  was  duly  recorded  on 
the  26th  of  June,  1877. 

On  the  5th  of  January,  1878,  default  having  occurred  in  the 
payment  of  the  notes,  the  deed  of  trust  was  foreclosed  under 
the  power  of  sale  contained  in  it,  and  on  that  day  Thatcher 
executed,  acknowledged  and  delivered  his  deed  for  all  said 
real  estate  and  mining  property  (except  the  Clipper  lode)  to 
Fritts.    That  'deed  was  duly  recorded  January  7, 1878. 

The  defendants  claimed  title  and  possession  by  virtue  of 
divers  mesne  conveyances,  in  due  form,  from  the  company  and 
its  assigns  under  the  above  deed  of  trust,  for  all  of  the  prop- 
erty, excepting  the  Clipper  lode,  which  has  never  been  con- 
veyed by  it. 

On  the  13th  of  April,  1878,  Groshon  executed,  acknowledged, 
and  delivered  his  deed  of  quit-claim  of  all  the  real  estate  and 
mining  property  in  the  complaint  described  to  Samuel  S. 
Porter.  That  deed  was  delivered  to  Porter  on  the  20th  of 
May,  1878,  but  has  never  been  recorded.  The  latter  by  his 
deed  of  quit-claim,  executed  May  20,  1878,  conveyed  to  de- 
fendant Palmer.  The  latter  deed  was  delivered  to  the  grantee 
on  the  25th  of  May,  1878,  but  it  remains  unrecorded.  After- 
wardsj  June  28, 1879,  Palmer  jBled  in  the  office  of  the  clerk 
and  recorder  of  the  county  where  the  property  is  situated 
notice,  according  to  law,  of  the  bringing  of  this  suit,  and  the 
object  thereof. 

The  Comstock  Mining  Company  at  the  time  of  its  purchase 
from  Groshon  had  not,  nor  has  it  since  that  time,  complied  or 
attempted  to  comply  with  section  ten  of  article  fifteen  of  the 
constitution  of  Colorado,  nor  with  sections  twenty-three  and 
twenty-four  of  chapter  nineteen  of  the  General  Laws  of  that 
State,  otherwise  known  as  sections  260  and  261  of  chapter  19 
of  the  General  Statutes  of  Colorado,  1883,  prescribing  the 
terms  and  conditions  upon  which  foreign  corporations  may  do 
business  in  that  State. 

A  copy  of  the  incorporation  laws  of  Missouri,  under  which 
this  company  was  organized,  was,  at  the  time  of  its  organiza- 
tion, on  file  in  the  office  of  the  Secretary  of  State  of  Colorado, 
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bat  was  not  filed  bjr  it.  Its  artioles  of  inoorporation  were 
filed  in  the  office  of  the  clerk  and  recorder  for  Gilpin  Connty, 
where  its  business  interests  were  located,  on  August  10,  1877, 
and  a  copy  of  the  incorporation  laws  of  Missouri,  under  which 
the  company  was  organized,  was  also  on  file  in  the  same  office 
at  and  after  the  time  the  company  was  organized. 

The  defendants,  during  the  time  of  their  possession  of  the 
property,  have  held  the  same  in  good  faith  under  the  above 
deeds,  and  have  paid  taxes  legally  assessed  and  levied  upon  it, 
to  the  amount  of  $  400 ;  and  plaintiff  has  paid  no  taxes  thereon. 
They  have  put  improvements  upon  the  property,  in  the  way  of 
building  and  repairing  the  dwelling-house  described  in  the 
complaint,  of  the  value  of  $350. 

It  is  clear,  from  the  facts  agreed,  that  the  object  of  Groshon's 
conveyance  to  the  Comstock  Mining  Company  was  to  pass  to 
that  corporation  whatever  interest  he  had  in  the  property. 
It  is  equally  clear  that  under  the  trust  deed  to  Thatcher,  the 
sale  and  conveyance  to  Fritts,  and  the  subsequent  mesne  con- 
veyances to  the  defendant^,  the  latter  acquired  whatever  inter- 
est the  Comstock  Mining  Company  got  by  Groshon's  deed 
to  it. 

But  it  is  contended  that  no  title  or  interest  whatever  passed 
from  Oroshon,  by  his  deed  of  June  16, 1877,  even  as  between 
him  and  the  company,  and,  consequently,  it  was  competent 
for  him,  at  his  pleasure,  and  notwithstanding  he  received  the 
consideration  for  which  he  stipulated,  and  even  after  the  sale 
and  conveyance  of  the  property  under  the  deed  of  trust,  to 
make  to  other  parties  a  quit-claim  deed  that  would  override, 
not  only  his  conveyance  to  the  Comstock  Mining  Company, 
but  all  subsequent  conveyances  based  upon  it. 

This  proposition  is  based  upon  certain. provisions  of  the  con- 
stitution and  laws  of  Colorado  relating  to  foreign  corporations. 

The  constitution  of  that  State  declares  that  ''no  foreign 
corporation  shall  do  any  business  in  this  State  without  having 
one  or  more  known  places  of  business,  and  an  authorized  agent 
or  agents  in  the  same,  upon  whom  process  may  be  served.^' 
Art.  XV.  §  10. 

The  statutory  provisions,  for  failing  to  comply  with  which 
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the  Comstock  Mining  .Company  is  alleged  to  have  taken  noth- 
ing hy  Grofihon's  conveyance  to  it,  are  these  : 

"  Sbo.  260.  Foreign  corporations  shall,  before  they  are  au- 
thorized or  permitted  to  do  any  business  in  this  State,  make 
and  file  a  certificate  signed  by  the  president  and  secretary 
of  such  corporation,  duly  acknowledged,  with  the  Secretary 
of  State,  and  in  the  office  of  the  recorder  of  deeds  of  the 
county  in  which  such  business  is  carried  on,  designating  the 
principal  place  where  thQ  business  of  such  corporation  shall 
be  carried  on  in  this  State,  and  an  authorized  agent  or  agents 
in  this  State  residing  at  its  principal  place  of  business  upon 
whom  process  may  be  served ;  and  such  corporations  shall  be 
subjected  to  all  the  liabilities,  restrictions  and  duties  which 
are  or  may  be  imposed  upon  corporations  of  like  character 
organized  under  the  general  laws  of  this  State,  and  shall  have 
no  other  or  greater  powers.  And  no  foreign  or  domestic  cor- 
poration established  or  maintained  in  any  way  for  pecuniary 
profit  of  its  stockholders  or  members  shall  purchase  or  hold 
real  estate  in  this  State,  except  as  provided  for  in  this  act ; 
and  no  corporation  doing  business  in  the  State,  incorporated 
under  the  laws  of  any  other  State,  shall  be  permitted  to  mort- 
gage, pledge  or  otherwise  encumber  its  real  or  personal  property 
situated  in  this  State,  to  the  injury  or  exclusion  of  any  citizen, 
citizens  or  corporations  of  this  State  who  are  creditors  of  such 
foreign  corporation,  and  no  mortgage  by  any  foreign  corpora- 
tion, except  railroad  and  telegraph  companies,  given  to  secure 
any  debt  created  in  any  other  State,  shall  take  effect  as 
against  any  citizen  or  corporation  of  this  State  until  all  its 
liabilities  due  to  any  person  or  corporation  in  this  State  at  the 
time  of  recording  such  mortgage  have  been  paid  and  ex- 
tinguished. 

"  Sbo.  261.  Every  company  incorporated  under  the  laws  of 
any  foreign  State  or  kingdom,  or  of  any  State  or  Territory  of 
the  United  States  beyond  the  limits  of  this  State,  and  now 
or  hereafter  doing  business  within  this  State,  shall  file  in  the 
office  of  the  Secretary  of  State  a  copy  of  their  charter  of  in- 
corporation, or,  in  case  such  company  is  incorporated  by  cer- 
tificate under  any  general  incorporation  law,  a  copy  of  such 
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certificate  and  of  such  general  incorporation  law,  duly  certi- 
fied and  authtoticated  by  the  proper  authority  of  such  foreign 
State,  Kingdom,  or  territory."     Gen.  Stat.  Col.  1883,  c.  19. 

Precisely  what  was  meant  by  the  words,  in  section  260, 
<'  except  as  provided  for  in  this  act,"  is  difficult  to  tell,  since 
the  act  does  not  indicate  any  particular  mode  in  which  a  for- 
eign corporation  may  acquire  real  estate  in  Colorado.  But, 
perhaps  the  reasonable  interpretation  of  the  statute  is  that  a 
foreign  corporation  shall  not  purchase  or  hold  real  estate  in 
Colorado,  for  purposes  of  its  business,  until  it  first  acquires, 
in  the  mode  prescribed  by  the  local  law,  the  right  to  do  busi- 
ness in  that  State. 

Ko  question  is  made  in  this  case  —  indeed,  there  can  be  no 
doubt — as  to  the  validity  of  these  constitutional  and  statu- 
tory provisions,  so  far,  at  least,  as  they  do  not  directly  affect 
foreign  er  interstate  commerce.'  In  Cooper  Maivufactvtrmg 
Co.  V.  Ferguson,  113  U.  S.  727,  732;  thi*  court  said  that  t'  the 
right  of  the  people  of  a  State  to  prescribe  generally  by  its  con- 
stitution and  laws  the  terms  upon  which  a  foreign  corpora- 
tion shall  be  allowed  to  carry  on  its  business  in  the  State,  has 
been  settled  by  this  court."  It  may  be  assumed,  therefore, 
that  the  Comstock  Mining  Company,  being  a  corporation  of 
another  State,'  had  no  right  to  do  business  in  the  State  of 
Colorado  until  after  it  had  one  or.  more  known  places  of 
business  within  its  limits,  and  an  authorized  agent  designated 
upon  whom  process  could  be  served,  nor  until  it  had  made  and 
filed  in  the  proper  office  the  certificate  prescribed  by  section 
260  of  the  statute  relating  to  foreign  corporations.  It  may 
also  be  assumed,  for  the  purposes  of  this  case,  that  this  com- 
pany violated  the  law  of  that  State  when  it  purchased  the 
premises  here  in  controversy  without  having,  in  the  mode 
prescribed  by  the  statutes  of  Colorado,  previously  designated 
its  principal  place  of  business  in  that  State,  and  an  agent 
upon  whom  process  might  be  served. 

But  it  does  not  follow  that  the  title  to  the  property  con- 
veyed to  the  Comstock  Mining  Company  remained  in  Groshon, 
notwithstanding  his  conveyance  of  it  to  that  company,  in  due 
form,  and  for  a  valuable  consideration. 
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The  constitation  and  laws  of  Colorado,  it  should  be  ob- 
served, do  not  prohibit  foreign  corporations  altogether  from 
purchasing  or  holding  real  estate  within  its  limits.    They  do 
not  declare  absolutely  or  wholly  void,  as  to  all  persons,  and  for 
every  purpose,  a  conveyance  of  real  estate  to  a  foreign  corpo- 
ration which  has  not  previously  done  what  is  required  before 
it  can  rightfully  carry  on  business  in  the  State.    Nor  do  they 
declare  that  the  title  to  such  property  shall  remain  in  the 
grantor,  despite  his  conveyance.    So  far  as  we  are  aware,  the 
only  penalty  impeded  by  the  statutes  of  Colorado  upon  a  for- 
eign corporation  carrying  on  business  in  the  State  before  ac- 
quiring the  right  to  do  so,  is  found  in  section  262  of  the  same 
chapter,  which  provides:  "A  failure  to  comply  with  the  pro- 
visions of  sections  23  and  24 '[sections  260  and  261]  of  this  act 
shall  render  each  and  every  officer,  agent  and  stockholder  of 
any  such  corporation,  so  faUirig  therein,  jointly  and  severally 
personally  liable  on  any  and  ail  contracts  of  such  company 
made  within  this  State  during  the  time  that  such  corporation 
is  so  in  default."    The  fair  implication  is  that,  in  the  judgment 
of  the  legislature  of  Colorado,  this  penalty  was  ample  to  effect 
the  object  of  the  statutes  prescribing  the  terms  upon  which 
foreign  corporations  might  do  business  in  that  State.    It  is  not 
for  the  judiciary,  at  the  instance  or  for  the  benefit  of  private 
parties,  claiming  under  deeds  executed  by  the  person  who  had 
previously  conveyed  to  the  corporation,  according  to  the  forms 
prescribed  for  passing  title  to  real  estate,  to  inflict  the  addi- 
tional and  harsh  penalty  of  forfeiting,  for  the  benefit  of  such 
parties,  the  estate  thus  conveyed  to  the  corporation  and  by  it 
conveyed  to  others.    If  Groshon,  the  grantor  of  the  Comstock 
Mining  Company,  had  himself  brought  this  action,  the  injustice 
of  his  claim  would  be  conceded.    But  the  present  plaintiff,  who 
asserts  title  under  a  quit-claim  deed  from  Groshon  made  after 
the  property  had  passed,  by  the  sale  under  the  deed  of  trust, 
from  the  mining  company,  cannot,  in  law,  occupy  any  better 
position  than  the  original  grantor  would  have  done  if  he  had 
himself  brought  this  action.    If  the  legislature  had  intended  to 
<leclare  that  no  title  should  pass  under  a  conveyance  to  a  for- 
eign corporation  purchasing  real  estate  before  it  acquires  the 
VOL.  cxxxn— 19 
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right  to  engage  in  bnsiness  in  the  State,  and  that  sach  a  oon- 
veyance  should  be  an  absolute  nullity  as  between  the  grantor 
and  grantee,  leaving  the  grantor  to  deal  with  the  property  as 
if  he  had  never  sold  it,  that  intention  would  have  been  clearly 
manifested.  If  the  construction  placed  by  the  plaintiff  upon 
the  constitution  and  statutes  of  Colorado  be  sound,  there  woald 
be  some  ground  to  say  that  a  foreign  corporation,  taking  a 
conveyance  of  real  estate  for  purposes  of  its  business  in  Col- 
orado, before  it  had  acquired  the  right  to  do  business  there, 
would  have  no  standing  in  the  courts  of  that  State  for  the  pur- 
pose of  having  the  estate  so  acquired  protected  against  tres- 
passes upon  it.  And  yet  the  contrary  has  been  held  by  the 
Supreme  Court  of  Colorado  in  UUey  ^c.  v.  OlarkrOardner  Min- 
ing  Company y  4  Colorado,  369.  That  was  an  action  of  trespass 
brought  by  a  New  York  corporation.  The  declaration  in  one 
count  charged  the  defendants  with  breaking  aiid  eptering  upon 
certain  claims  of  the  Gardner  lode  and  breaking  ore,  etc.  The 
other  count  was  de  honis  asportatia.  The  defendants  filed  a 
special  plea  in  abatement,  alleging  that  the  plaintiff  was  a  for- 
eign corporation,  and  had  never  complied  with  the  above  stat- 
utory provisions  as  to  fiUng  a  certificate  designating  its  principal 
place  of  business  in  the  State  and  an  authorized  agent  upon 
whom  process  could  be  served.  The  court,  waiving  any  expres- 
sion of  opinion  as  to  what  would  be  its  decision,  if  the  plea  had 
been  one  in  bar  of  the  action,  held  that  the  prohibition  in  re- 
spect to  foreign  corporations,  while  they  extended  to  the 
carrying  on  of  business  before  complying  with  the  laws  of  the 
State,  did  not  abridge  the  right  of  a  foreign  corporation  to  sue 
in  the  courts  of  Colorado. 

The  views  we  have  expressed  are  supported  by  several  ad- 
judications in  this  court  in  cases  somewhat  analogous  to  the 
present  one,  among  which  are  those  arising  under  sections 
5136  and  5137  of  the  Bevised  Statutes  of  the  United  States. 
The  first  of  those  sections  authorizes  national  banking  associa- 
tions to  loan  money  on  personal  security.  The  other  section 
provides :  "  A  national  banking  association  may  purchase,  hold 
and  convey  real  estate  for  the  following  purposes,  and  for  no 
others :  First,  such  as  shall  be  necessary  for  its  immediate  ao- 
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oommodation  in  the  transaction  of  its  business.  Second,  such 
as  shall  be  mortgaged  to  it  in  good  faith  by  way  of  security 
for  debts  previously  contracted.  Third,  such  as  shall  be  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in  the 
course  of  its  dealings.  Fourth,  such  as  it  shall  purchase  at 
sales  under  judgments,  decrees  or  mortgages  held  by  the  asso- 
ciation, or  shall  purchase  to  secure  debts  to  it.  But  no  such 
association  shall  hold  the  possession  of  any  real  estate  under 
mortgage,  or  the  title  and  possession  of  any  real  estate  pur- 
chased to  secure  any  debts  due  to  it,  for  a  longer  period  than 
five  years." 

In  N(Uiondt  Bank  v.  MattTu^%^  98  TJ.  8.  621,  627,  the  ques- 
tion was  directly  presented  whether  a  national  bank  was  en- 
titled to  the  tenefit  of  a  deed  of  trust  upon  real  estate,  which, 
with  the  note  described  in  it,  was  taken  —  not  as  security  for, 
or  in  satisfaction  of,  debts  previously  contracted  in  the  course 
of  its  dealings,  but  —  for  a  loan  made  by  the  bank  at  the  time 
the  deed  of  trust  was  assigned  to  it.  The  Supreme  Court  of 
Missouri  held  the  deed  of  trust  to  be  void,  in  the  hands  of  the 
bank,  because  its  loan  was  made  upon  real  estate  security  in 
violation  of  the  statute.  But  this  court,  after  observing  that 
Xhe  result  insisted  upon  did  not  necessarily  follow,  said  :  "  The 
statute  does  not  declare  such  a  security  void.  It  is  silent  upon 
the  subject.  If  Congress  so  meant,  it  would  have  been  easy  to 
say  so;  and  it  is  hardly  to  be  believed  that  this  would  not 
have  been  done,  instead  of  leaving  the  question  to  be  settled 
by  the  uncertain  result  of  litigation  and  judicial  decision. 
T^ere  usurious  interest  is  contracted  for,  a  forfeiture  is  pre- 
scribed and  explicitly  defined."  Again  :  "Where  a  corpora- 
tion is  incompetent  by  its  charter  to  take  a  title  to  real  estate, 
a  conveyance  to  it  is  not  void,  but  only  voidable,  and  the 
sovereign  alone  can  object.  It  is  valid  until  assailed  in  a  direct 
proceeding,  instituted  for  that  purpose." 

In  National  Bank  v.  Whitney,  103  TJ.  S.  99,  108,  which  in- 
volved the  validity  of  a  mortgage  to  a  national  bank,  to  secure 
future  advances  made  to  the  mortgagor,  the  right  of  the  bank 
to  enforce  the  mortgage  was  sustained  upon  the  principles  an- 
nounced in  National  Bank  v.   MaUhews.    The  court  said: 
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^^  Whatever  objection  there  may  be  to  it  as  security  for  «uch 
advances  from  the  prohibitory  provisions  of  the  statute,  the 
objection  can  only  be  urged  by  the  government."  To  the 
43ame  effect  are  Swope  v.  LeffingweU^  105  U.  S.  3,  and  JReynolds 
V.  OrawfordsviOe  Bank,  112  U.  S.  405,  412. 

In  Smith  V.  Shelley,  12  Wall.  358,  361,  which  was  an  action 
of  ejectment,  the  question  was  collaterally  raised  as  to  the 
validity  of  the  title  acquu*ed  by  a  banking  institution,  under  a 
deed  of  the  premises,  in  consideration  of  a  certain  sum  paid 
by  it  t6  the  grantor.  The  bank  was  created  by  an  act  of  the 
territorial  legislature  of  Nebraska,  with  power  "  to  issue  bills, 
deal  in  exchange,  and  to  buy  and  possess  property  of  every 
kind."  But  when  that  act  passed,  there  was  in  force  an  act 
of  Congress,  which  provided  that  ^^no  act  of  the  territorial 
legislature  of  any  of  the  Territories  of  the  United  States,  in- 
corporating any  bank  or  any  institution  with  banking  powers 
or  privileges,  hereafter  to  be  passed,  shall  have  any  force  or 
effect  whatever,  until  approved  and  confirmed  by  Congress." 
The  act  of  the.  territorial  legislature  incorporating  the  bank, 
above  referred  to,  never  was  approved  or  confirmed  by  Con- 
gress. It  was. urged,  as  an  objection  to  the  deed  made  to  the 
bank  —  upon  which  deed  one  of  the  parties  relied  —  that  it 
was  not  a  competent  grantee  to  receive  title.  This  court  said : 
^'  It  is  not  denied  that  the  bank  was  duly  organized  in  pursu- 
ance of  the  provisions  of  an  act  of  the  legislature  of  the  Terri- 
tory of  Nebraska;  but  it  is  said,  it  had  no  right  to  transact 
business  until  the  charter  creating  it  was  approved  by  Con- 
gress. This  is  so,  and  it  could  not  legally  exercise  its  powers 
until  this  approval  was  obtained ;  but  this  defect  in  its  consti- 
jtution  cannot  be  taken  advantage  of  collaterally.  No  proposi- 
tion is  more  thoroughly  settled  than  this,  and  it  is  unnecessary 
to  refer  to  authorities  to  support  it.  Conceding  the  bank  to 
be  guilty  of  usurpation,  it  was  still  a  body  corporate  de  facto, 
exercisingat  least  one  of  the  franchises  which  the  legisdature 
attempted  to  confer  upon  it ;  and,  in  such  a  case,  the  party 
who  makes  a  sale  of  real  estate  to  it  is  not  in  a  position  to 
question  its  capacity^  to  take  the  title,  after  it  has  pjud  the 
consideration  for  the  purchase.     If,  prior  to  the  execution  of 


^ 


Digiti 


zed  by  Google 


FRITT8  v.  PALMER. 
Dissenting  Opinion :  Miller,  J. 

the  deed,  there  had  been  a  judgment  of  ouster  against  the 
corporation  at^he  instance  of  the  government,  the  aspel^t  of 
the  case  would  be  diflferent."  See  also  Myers  v.  Croft^  18 
WalL  291,  295;  Jones  v.  Guaranty  and  Indemn/Uy  Co.^  101 
U.  S.  622,  628 ;  ForOer  v.  New  Orleans  Bank,  112  TJ.  S.  489, 
451. 

To  the  above  cases  may  be  added  those  holding  that  an 
alien  may  take  by  deed  or  devise  and  hold. against  any  one 
but  the  sovereign  until  office  found.  Cross  v.  DeVcMej  1 
WaJL  1, 18 ;  Oovemeur  v.  Robertson,  11  Wheat.  332 ;  National 
Ba/nk  v,  Matthews,  98  U.  S.  621,  628 ;  Phillips  v.  Moore,  100 
TJ.  S.  208.  Also,  those  holding  that  the  question  whether  a 
corporation,  having  capacity  to  purchase  and  hold  real  estate 
for  certain  defined  purposes,  or  in  certain  quantities,  has  taken 
tftle  to  real  estate  for  purposes  not  authorized  by  law,  or  in 
excess  of  the  quantity  permitted  by  Its  charter,  concerns  only 
the  State  within  whose  limits  the  property  is  situated.  It 
cannot  be  raised  collaterally  by  private  persons  unless  there 
be  something  in  the  statute  expreody  or  by  necessary  implica- 
tion authorizing  them  to  do  so.  Oowdl  v.  Springs  Com/pamy^ 
100  TJ.  S..56,  60;  Jmes  v.  Habersham,  107  TJ.  S.  174,  188. 

It  results  from  what  has  been  said  that  the  court  erred  in 
rendering  judgment  for  the  plaintiff  for  any  part  of  the  prem- 
ises described  in  the  compla^lt. 

The  judgment  is  reversed,  with  directions  to  enter  judgment 
upon  the  agreed  statement  of  facts  for  ihedefendaivts. 

Ms.  Justice  Miller  dissenting. 

I  earnestly  dissent  from  the  opinion  of  the  majority  of  the 
court.  I  do  not  enter  into  the  question  of  the  circumstances 
under  which  a  foreign  corporation  can  do  business  within  the 
limits  of  the  State  of  Colorado  under  section  23  of  the  General 
Statutes  of  1883  of  that  State,  nor  do  I  here  consider  or  attach 
importance  to  the  question  of  how  far  a  party  dealing  with  a 
foreign  corporation  which  has  not  complied  with  the  rules 
prescribed  by  the  State  to  enable  it  to  do  business  in  the  State 
is  estopped  by  the  presumption  that,  in  making  contracts  with 
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it,  it  has  recognized  its  official  existence  and  its  right  to  con- 
tract. I  base  my  dissent  in  the  present  case  upon  the  f<^ow- 
ing  emphatic  hinguage  in  the  laws  of  that  State : 

^^No  foreign  or  domestic  corporation  established  or  main- 
tained in  any  way  for  pecuniary  profit  of  its  stockholders  or 
members  shall  purchase  or  hold  real  estate  in  this  State  except 
as  provided  for  in  this  act." 

It  is  very  clear  that  the  words  '^as  provided  for  in  this  act" 
have  relation  to  the  acts,  prescribed  for  all  corporations,  of 
fiUng  with  the  Secretary  of  State,  and  the  recorder  of  deeds 
of  the  county  in  which  that  business  is  carried  on,  the  neces- 
sary statement  of  their  corporate  existence,  properly  certified, 
and  the  appointment  of  agents  in  the  State  residing  in  its  prin- 
cipal place  of  busiuess.  The  language  J  have  juift  cited  from 
this  statute  is  unambiguous,  and  is  not  a  declaration  of  powers 
and  rights  conferred  upon  these  corporations;  but  it  is  pro- 
hibitory, and  declares  that  no  corporation  shall  purchase  or 
hold  real  estate  that  has  not  complied  with  this  requirement 
It  has  been  a  recognized  doctrine  of  this  court  for  a  great 
many  years,  perhaps  a  century,  that  the  transfer  of  title  to 
real  estate,  whether  by  inheritance,  by  purchase  and  sale,  or 
by  any  other  mode  by  which  title  to  property  is  acquired,  is 
rightfully  governed  by  the  laws  of  the  State  in  which  the 
land  is  situated.  The  policy  of  permitting  corporations  to 
hold  real  estate  has  always  been  a  restricted  one.  Corporate 
.bodies,  whether  for  public  use  or  for  private  purposes,  have 
always  been  subjects  of  litnitation  on  their  right  to  hold  real 
estate.  It  may  be  prohibited  altogether.  It  may  be  allowed 
with  distinct  limitations  as  to  amount  either  in  quantity  or  in 
value.  In  this  respect  it  is  wholly  within  the  control  of  l^s- 
lative  action.  I  can  conceive  of  cases  where  corporations  have 
been  authorized  to  acquire  a  limited  amount  of  real  estate  such 
as  the.  legislature  may  conceive  to  be  useful  and  necessary  to 
the  purpose  for  which  they  are  organized,'  or  to  take  property 
for  specific  useSj  in  which  the  question  as  to  whether  they  have 
exceeded  that  amount  or  perverted  the  use  may  be  one  for  the 
State  alone,  and  not  of  any  private  citizen.  But  the  positive 
declaration  that  a  corporation  shall  not  purchase  or  hold  real 
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estate,  which  is  not  a  grant  of  power,  but  an  express  denial  of 
its  power  to  hold  any  real  estate  under  the  ciroumstances  men- 
tioned, is  in  my  opinion  destructive  of  the  right  to  hold  any 
real  estate  at  aU  under  those  cux^umstances.  'Whenever  it  is 
shown  that  any  of  these  corporations  have  not  complied  with 
the  requirements  of  the  statute,  they  are  forbidden  to  pur- 
chase or  hold  real  estate.  Any  such  purchase  is  therefore 
void.  It  is  the  positive  declaration  of  the  law  of  the  land. 
The  title  does  not  pass,  and  it  needs  no  inquest  of  the  State  to 
establish  that  fact.  The  title  which  would  have  passed  if  the 
corporation  had  a  right  to  purchase  does  not  pass.  It  remains 
in  the  party  who  attempt^  to  grant  or  convey  it.  The 
grantee  can  neither  purchase  nor  hold  real  estate.  The  as- 
sumption of  the  opinion  of  the  court  is  that  it  may  purchase 
and  it  may  hold  real  estate.  I  have  not  time  to  give  the  au- 
thorities on  this  subject.  They  are  numerous;  but  they  are 
generally  applicable  to  cases  in  which  the  granting  power  of 
the  corporation  is  wanting  in  sufficient  language  to  enable  it 
to  purchase  and  hold,  and. not  to  statutes  which  are  in  their 
terms  prohibitory,  forbidding  and  peremptory. 


CLEVELAND  v.  KING. 

BBBOB  TO  THB  OI9OUIT   OOtTRT  OF    THE    TJinTBD    STATES    FOB    THB 
NOETHEEN   DISTEICT  OF  OHIO. 

No.  80.  Aifoed  and  rabmltted  NoTember  8, 1880.  -~  Decided  November  25, 1880. 

In  Ohio  it  is  the  duty  of  a  municipal  corporation  to  keep  the  streets  of  the 
municipality  in  order;  and  a  person  receiving  injuries  in  consequence 
of  its  neglect  so  to  do,  has  a  right  of  action  at  the  common  law  for  the 
damage  caused  thereby. 

A  bnUding  permit  by  municipal  authorities  authorizing  the  occupation  of 
part  of  a  public  street  as  a  depository  for  building  materials,  and  requir- 
ing proper  lights  at  night  to  indicate  their  locality,  does  not  relieye  the 
municipality  from  the  duty  of  exercising  a  reasonable  diligence  to  pre- 
yent  the  holders  oft-t)ie  permit  from  occupying  the  street  in  such  a  waj 
as  to  endanger  passers-by  in  their  proper  use  of  it. 
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The  oase  as  stated  by  the  oourt  in  its  opinion  was  as  fol- 
lows: 

This  is  an  action  to  recover  damages  for  personal  injoriea 
which  the  defendant  in  erryr,  who  was  the  plaintiff  bdow, 
alleges  were  sostained  by  him  in  conseqaence  of  the  failure  of 
the  city  of  Cleveland,  by  its  officers  and  servants,  to  exercise 
due  care  in  keeping  one  of  its  streets  in  proper  and  safe  condi- 
tion for  use  by  the  public.  At  the  trial,  the  city  objected  to 
the  introduction  of  any  evidence  in  behalf  of  the  plaintiff,  on 
the  ground  that  the  petition  did  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  objection  was  overruled 
and  the  defendant  excepted.  When  the  evidence  for  the 
plaintiff  was  concluded,  the  defendant  asked  a  peremptory 
instruction  in  its  behalf.  This  motion  was  denied,  and  to  that 
ruling  of  the  court  an  exception  was  taken.  After  the  whole 
evidence  was  closed,  and  the  court  had  charged  the  jury,  the 
defendant  asked  an  instruction  to  the  effect  that  there  was 
not  sufficient  legal  proof  of  negligence  on  the  part  of  the  city, 
its  officers  or  agents,  to  entitle  the  plaintiff  to  recover.  This 
request  having  been  denied,  an  exception  was  taken  to  the 
ruling  of  the  court.  The  case  having  been  submitted  to  the 
jury,  a  verdict  was  returned  for  ten  thousand  dollars  against 
the  city.  Upon  that  verdict  a  judgment  was  rendered  for  the 
plaintiff. 

The  petition,  after  referring  to  Bank  Street  as  a  common 
public  street  and  highway  in  the  city  of  Cleveland  for  the 
free  passage  and  travel,  at  all  times,  of  persons  on  foot  and 
with  horses  and  vehicles,  and  averring  that,  under  the  statutes 
of  Ohio,  the  duty  rested  upon  the  city  to  cause  the  street  to 
be  kept  open,  in  repair,  and  free  from  nuisances,  alleged  that 
the  defendant,  on  the  12th  day  of  November,  1879,  wrong- 
fully placed,  and  permitted  to  be  placed,  large  quantities  of 
dirt,  sand,  rubbish,  stones,  boxes  and  other  materials  for 
building  purposes  in  and  across  said  street  at  or  near  and 
before  a  building  owned  by  one  Rosenfeld,  and  negligently 
and  wrongfully  suffered  and  permitted  the  same  to  extend 
across  and  occupy  more  of  the  street  than  was  reasonable  or 
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neoessaiy,  namely,  more  than  one-half  of  its  width,  and  to 
remain  and  continue  on  the  above  day  and  during  the  night- 
time of  that  day,  unprotected  and  unguarded,  without  a  suffi- 
cient number  of  lights,  or  in  such  a  manner  as  to  be  distinctly 
seen  by  those  using  the  street  It  was  further  alleged  that, 
in  consequence  of  «uch  carelessness,  negligence  and  improper 
conduct  on  the  part  of  the  city,  the  plaintiff,  while  lawfully 
passing  in  a  buggy  along  Bank  Street  in  the  night-time,  was, 
by  reason  of  said  dirt,  sand,  rubbish,  stones,  boxes  and  other 
materials  in  the  street^  overturned  with  great  force  and  vio- 
lently thrown  upon  the  street^  whereby,  and  without  &ult  or 
negligence  upon  his  part,  one  of  his  legs  was  broken,  and  he 
was  otherwise  permanently  injured  and  disabled. 

The  answer  of  the  city  put  in  issue  all  the  material  aver- 
ments of  the  petition,  and,  in  addition,  alleged  that  if  the 
plaintiff  was  injured,  it  was  due  to  his  own  n^ligence,  and 
not  because  of  any  want  of  care  on  the  part  of  the  defendant. 

At  the  trial  the  plaintiff  was  permitted,  against  the  defend- 
ant's objection,  to  read  in  evidence  two  sections  of  certain  or- 
dinances of  the  city  relating  to  the  placing  in  the  streets  of 
material  for  building  purposes.    They  are  as  follows : 

^'  Sbc.  4.  No  person  shall  place  or  cause  to  be  placed  oti  any 
street^  lane,  alley  or  public  ground  any  material  for  building 
purposes  without  the  written  permissioii  of  the  board  of  city 
improvements.  Such  permission  shall  specify  the  portion  of 
the  sidewalk  and  street  to  be  used  and  the  period  of  said  use, 
which  shall  not  exceed  two  months,  and  in  no  case  shall  any 
person  use  more  than  one-half  of  the  sidewalk  and  half  of  the 
street  The  council  may  at  any  vime  revere  such  license.  At 
the  expiration  of  the  permission  or  on  the  revocation  of  it  said 
persons  shall  remove  said  material  from  the  street." 

"Sao.  14.  Whenever  any  person  or  persons,  whether  con- 
tractor or  proprietor,  shall  be  engaged  in  the  erection  or  repair- 
ing of  any  building  or  other  structure  whatever  within  the 
city,  and  shall  cause  or  permit  any  building  materials,  rubbish 
or  other  thing  to  be  placed  on  any  public  street,  lane,  alley  or 
sidewalk,  or  other  place  in  the  city  where  persons  pass  and  re- 
pass; and  whenever  any  person  or  persons  who  shall  be  en- 
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gaged  in  ix>iistracting  any  sewer  or  laying  any  gas,  water  or 
other  pipes  or  oonduotors  in  or  through  any  of  the  streets, 
lanes,  alleys,  highways,  sidewalks  or  other  places  in  the  city 
where  persons  pass  and  repass,  whether  by  appointment  of  the 
city  or  its  agents,  or  as  contractor,  it  shall  be  the  duty  of  all 
such  persons  to  protect,  with  a  sufficient  number  of  lights,  the 
materials,  rubbish,  goods,  wares  and  merchandise,  heaps,  piles, 
excavation  or  other  things  so  caused  or  permitted  by  them 
to  be  or  remain  in  or  at  any  of  the  places  above  mentioned, 
and  in  such  manner  as  to  be  distinctly  seen  by  all  passers-by, 
and  to  continue  all  such  lights  from  dusk  until  daylight  during 
every  night  while  any  obstructions  of  the  above-mentioned  de- 
scription are  allowed  to  remain  in  or  at  such  places ;  and  every 
person  who  shall  neglect  the  duty  imposed  by  this  section  shall, 
in  addition  to  the  penalty  imposed  by  this  chapter,  be  liable 
for  all  damages  to  persons  and  property  growing  out  of  such 
neglect." 

He  was  also  permitted  against  the  defendant's  objection,  to 
read  in, evidence  two  permits  given  by  the  city,  through  its  board 
of  improvements,  one  to  E.  Bosenfeld,  dated  July  16,  1879, 
and  the  other  to  Frank  Kostering,  dated  September  19, 1879 ; 
each  permit  authorizing  the  person  named  therein  to  occupy 
one-half  of  the  sidewalk  and  one-third  in  width  of  the  street 
in  front  of  the  premises  owned  by  Sosenfeld,  during  a  period 
of  sixty  days  from  the  date  of  the  permit,  for  the  purpose  of 
placing  building  materials  thereon,  subject,  however,  to  the 
provisions  of  the  ordinance  requiring  that  such  materials  be 
protected  ^'  with  a  sufficient  number  of  lights,  from  dusk  until 
daylight,  during  every  day  that  the  same  shall  remain,"  and 
to  the  cc^ndition'that  the  person  neglecting  that  duty  should 
be  liable  to  the  penalty  imposed  by  the  ordinance,  and  tor  ail 
damages  to  person  or  property  growing  out  of  such  neglect. 

There  was  evidence  before  the  jury  tending  to  show  that 
when  the  plaintiff  was  passing  on  Bank  Street  about  seven 
o'clock  in  the  evening  of  November  12,  1879,  the  buggy  in 
which,  he  was  riding  ran  against  a  mortar-box  placed  by  Kos- 
tering in  the  street,  and  used  by  him  for  purposes  of  building 
on  Eosenfeld's  premises,  and  was  overturned,  whereby  he  was 
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thrown  yiolently  to  the  street,  and  seriously  and  permanently 
injured  in  his  body.  There  was  also  evidence  tending  to  show 
that  the  obstractions  placed  in  the  street  by  Kostering  were 
not  indicated  by  lights  or  signals,  so  as  to  give  warning  to 
persons  passing  in  vehicles ;  that  a  greater  width  of  street  was 
occupied  by  these  building  materials  than  was  justified  by  the 
permits  granted  by  the  board  of  in^provements ;  and  that  the 
&ilure  of  the  plaintiff  and  of  the  person  driving  the  buggy  in 
which  he  was  riding,  to  see  the  mortar-box  in  time  to  avoid 
running  against  it,  was  not  due  to  any  want  of  cara  upon  the 
part  of  either,  but  to  the  absence  of  signals  or  lights  upon  the 
box. 

There  was  evidence  on  behalf  of  the  city  tending  to  show 
that  the  plaintiff  and  the  person  with  whom  he  was  riding 
might,  with  reasonable  diligence,  have  seen  the  mortar-box 
before  the  buggy  came  in  contact  with  it ;  also  that  a  proper 
light  was  placed  on  the  mortar-box  about  dark  of  the  evening 
when  the  accident  in  question  occurred. 

The  charge  to  the  jury  was  very  full,  covering  every  pos- 
sible aspect  of  the  evidence,  and  sufficiently  indicating  the 
legal  propositions  which,  in  the  judgment  of  the  court  below, 
were  applicable  to  the  case. 

Among  other  things,  the  court  said :  '^  The  plaintiff  had  the 
right  to  the  use  of  the  street,  in  going  from  the  hotel  to  the 
depot,  unobstructed  and  free  from  danger,  but  subject,  how- 
ever, to  such  incidental,  temporary  or  partial  obstructions  as 
are  necessarily  occasioned  in  the  building  or  repair  of  houses 
fronting  upon  the  streets  over  which  he  passed ;  but  in  using 
the  street  he  must  exercise  reasonable  and  ordinary  care  to 
avoid  obstructions,  if  any  be  found  thereon.  In  the  night- 
time he  had  the  right  to  suppose,  in  the  absence  of  signals  of 
danger,  that  the  street  was  not  dangerously  obstructed  or  dan- 
gerous to  pass  over ;  but  in  passing  over  it  he  must  exercise 
ordinary  care  and  prudence  to  avoid  any  dangerous  obstruc- 
tions, both  in  the  observation  of  obstructions,  their  locality 
and  character,  and  the  speed  used  in  passing  along  the  street. 
If  any  obstructions  attracted  his  attention,  he  Isihould  be  more 
careful  to  avoid  any  others  that  might  be  in  the  street  and 
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near  the  same,  or  if  he  kpew  that  there  were  buUding  ma- 
terials located  in  the  street  in  front  of  a  new  building,  in 
driving  along  he  must  exercise  reasonable  care  to  avoid  mn- 
ning  apon  any  such  obstructions.  The  city  had  a  right  to 
allow  Kosenf dd  to  use  a  reasonable  part  of  the  street  for  the 
purpose  of  depositing  therein  building  materials  with  which 
to  erect  his  building,  and  the  same  could  rightfully  be  used  by 
Mr.  Kostering,  the  builder  or  contractor,  for  that  purpose." 

Again:  '^The  principal  negligence  complained  of  by  the 
plaintiff  is  that,  being  in  the  night-time,  no  lights  were  placed 
at  or  near  the  materials,  sufficient  to  warn  him  of  danger  as 
he  passed  along  the  street.  Having  provided  in  the  permits 
to  Bosenf eld  and  Kostering,  the  contractor,  that  in  the  night- 
time sufficient  lights  should  be  placed  by  them  at  or  near  ma- 
terials placed  and  remaining  in  the  street  to  warn  persons 
passing  along  there  of  dangerous  obstructions,  the  city  had  a 
righb  to  suppose  such  lights  were  so  placed  in  the  night-time. 
Whilst  it  was  the  general  duty  of  the  city  to  keep  its  streets 
in  safe  condition  for  the  use  of  persons  passing  over  the  same, 
and  liable  for  injuries  caused  by  its  neglect  or  omission  to 
keep  them  in  repair  and  reasonably  safe,  yet,  in  such  a  case, 
the  basis  of  the  action  being  negligence,  it  is  not  liable  for  an 
injury  resulting  from  such  negligence  unless  it  had  notice  or 
knowledge  of  the  defect  that  caused  the  inju^  before  it  was 
sustained :  or,  in  the  absence  of  express  or  direct  notice,  such 
notice  or  knowledge  may  be  inferred  from  facts  and  circum- 
stances showing  that  such  want  of  proper  lights  to  denote  dan- 
gerous obstructions  existed  for  a  sufficient  period  of  time  and 
in  such  a  pubUc  and  notorious  manner  as  that  the  officers 
representing  the  city,  or  those  in  the  employment  of  the  city 
for  the  purpose  of  removing  obstructions  in  the  city,  in  the 
exercise  of  ordinary  care  and  diligence,  ought  to  have  known 
of  such  want  <^  proper  guards  in  the  night-time. 

^VThe  city  is  not  an  insurer  of  the  absolute *safety  of  persoms 
passing  along  its  streets  in  the  night-time.    It  is  only  required  * 
to  exercise  ordinary  care  for  such  safety,  and  in  judging  of  what 
would  be  ordinary  care  you  are  to  take  into  account  the  great 
number  of  streets  and  their  mileage  contained  in  the  city.    If 
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the  city,  or  the  officers  or  employ^  representiiig  it,  had  such 
notice  or  knowledge,  direct  or  implied,  as  I  have  stated,  then 
it  was  its  duty  to  see  that  proper  lights  in  the  night-time  were 
placed  at  or  near  the  obstructions,  such  as  would  be  sufficient 
to  warn  persons  of  reasonable  and  ordinary  prudence  of  the 
presence  of  such  obstructions,  and,  failing  to  do  so,  it  would  be 
liable  for  injuries  resulting  fronl  such  failure." 

Mr.  Allan  T.  Brinsmddey  for  plaintiff  in  error,  submitted  on 
his  brief,  citing:  Frazer  t.  Lewistony  76  Maine,  531 ;  Hewison 
V.  Neto  Hwoen^  34  Conn,  136 ;  Hewison  v.  New  HoAien^  87  Conn. 
475;  HiU  v.  Boston,  122  Mass.  344;  Chase  v.  CleveUmd,  44 
Ohio  St.  505 ;  Eobvnson  v.  OreenvUie^  42  Ohio  St.  626 ;  Medir 
col  College  v.  Cleoeland,  12  Ohio  St.  375  ;  ClarJcY,  Fry^  8  Ohio 
St.  358 ;  Allegheny  v.  Zmimerma/n^  95  Penn.  St.  '287 ;  Everett  v. 
Marquette^  58  -Michigan,  450 ;  St  Paul  v.  OUJiUam,^  36  Minne- 
sota, 298;  Norristown  v.  FUzpatrick^  94  Penn.  St.  121;  Camp- 
hell  V.  Montgomery^  53  Alabama,  527;  Zqfayettey.  Tirnberlaksj 
88  Indiana,  830;  AUvaterr.  JBalUmore, 31  Maryland,  462 ;  Sm- 
dair  v.  Baltimore^  59  Maryland,  692 ;  Ba/rUett  v.  Kitteryy  68 
Maine,  358;  FarraU  v.  Oldtown,  69  Maine,  ^2  \'  Smyth  v. 
Bangor^  72  Maine,  249 ;  Joliet  v.  Seward,  86  Illinois,  402 ; 
Bums  V.  New  YorTc  City,  47  N.  T.  639 ;  Wa/rsaw  v.  Durdap, 
112  Indiana,  576. 

Mr.  E.  K.  WUooxy  (with  whom  was  Mr.  Bichard  Baoon^) 
for  defendant  in  drror  cited:  Campbell  v.  Montgomery,  68 
Alabama,  527;  Barnes  v.  District  of  Columbia,  91  U.  S. 
640;  Medical  College  v.  Cleveland,  12  Ohio  St.  375;  Bob- 
inson  v.  OreenviUe,  .42  Ohio  St.  625;  Ca/rdm^gton  v.  Fred- 
ericks,  46  Ohio  St.  (not  yet  reported);  Botcher  v.  New 
ffaven,  40  Connecticut,  456;  Beed  v.  Norihfidd,  13  Pick. 
94;  Maaichester  v.  Hartford',  30  Connecticut,  118;  Storrs 
V.  Uiica,  17  N.  Y.  104;  Buffalo  v.  HoUoway,  3  Selden 
(7  K  T.)  ^9zi  Baltimore  v.  CDonndl,  53  Maryland,  110; 
Detroit  v.  Corey,  9  Michigan,  164 ;  ChUd  v.  Boston,  4  Allen,  41. 

Mb.  Justxob  Haslak,  after  stating  the  case,  delivered  the 
opinion  of  the  court. 
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By  section  2640  of  the  Eevised  Statutes  of  Ohio,  Title, 
Municipal  Corporations,  it  is  provided  that  "  the  council  shall 
have  the  care,  supervision  and  control  of  all  public  highways, 
streets,  avenues,  alleys,  sidewalks,  public  grounds  and  bridges 
within  the  corporation,  and  shall  cause  the  same  to  be  kept 
open  and  in  repair,  and  free  from  nuisance."  1  Rev.  Stats. 
Ohio,  Title  XII,  Div.  8,  c.  13,  Giauque's  ed.  600. 

The  city  concedes  that,  if  there  was  any  liability  at  all  on 
its  part,  the  charge  of  the  court  correctly  announced  the 
principles  of  law  applicable  to  the  case.  If  the  obstruction  in 
question  was  on  Bank  Street  unnecessarily,  or  for  an  unreason- 
able length  of  time,  or  was  there  without  proper  lights  or  other 
guards  to  indicate  its  locality,  and  such  condition  of  the  street 
at  the  time  the  plaintiff  was  injured  existed  with  the  knowl- 
edge of  the  city,  either  actual  or  constructive,  for  a  sufficient 
length  of  time  to  remedy  it  by  the  exercise  of  proper  dili- 
gence, the  liability  of  the  city  cannot  be  doubted,  in  view  of 
the  decisions  of  the  Supreme  Court  of  Ohio  and  of  this  court ; 
unless,  .as  contended  by  the  defendant,  the  plaintiff,  notwith- 
standing the  negligence  of  the  city  in  not  keeping  the  street 
open  and  free  from  iiuisance,  could,  by  due  care,  have  avoided 
the  injuries  he  receired. 

In  the  case  of  Cardington  v.  Fredericks^  which  will  appear  in 
46  Ohio  St.,  the  Supreme  Court  of  Ohio  construed  the  above 
section  in  connection  with  section  5144,  which,  among  other 
things,  provides  that  an  action  for  a  nuisance  shall  abate  by 
the  death  of  either  party.  That  was  an  action  against  an  in- 
corporated village  founded  upon  a  petition  alleging  that  a 
street  used  by  the  public  was  so  unskilfully  and  negligently 
constructed  and  left  by  the  defendant  as  to  be  in  an  unsafe 
condition,,  and  allowed  to  become  out  of  repair  and  obstructed 
by  the  rubbish  and  refuse  of  the  village,  so  that  it  was  highly 
dangerous;  and  that  the  plaintiff,  while  lawfully  passing  along 
the  street,  accidentally,  and  without  fault  on  her  part,  was 
precipitated  down  an  embankment,  whereby  she  was  greatly 
bruised  and  injured. 

The  court  held  the  action  to  be  one  for  a  nuisance,  and,  in 
harmony  with  the  principles  announced   upon  this  general 
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subject  in  Barnes  v.  District  of  GohimMay  91  TJ.  S.  640,  547, 
said:  "The  statute  (§  2640,  Eev.  Stats.)  gives  to  municipal 
corporations  the  care,  supervision  and  control  of  all  public 
highways,  etc.,  and  requires  that  the  same  shall  be  kept  open, 
and  in  repair,  and  free  from  nuisance.  In  effect  it  is  a  require- 
ment that  the  corporation  shall  prevent  all  nuisances  therein ; 
and  by  allowing  a  street  to  b^ome  so  out  of  repair  as  to 
be  dangerous,  the  corporation  itself  maintains  a  nuisance, 
and  a  suit  to  recover  for  injuries  thereby  occasioi  ed  is  for 
damage  arising  from  a  nuisance  or  'for  a  nuisance.'  The 
statute  does  not  give  a  remedy,  it  but  enjoins  the  duty.  And 
when  a  duty  to  keep  streets  in  repair  is  enjoined  on  municipal 
corporations,  either  by  a  statute  in  the  form  now  in  force  or 
by  a  provision  which  authorizes  them  to  pass  ordinances  for 
regulating  streets  and  keeping  them  in  repair,  and  gives  power 
to  levy  taxes  for  that  purpose,  and  presumably  to  obtain  a 
fund  for  satisfying  claims  for  damages,  a  right  of  action  for 
damages  caused  by  such  neglect  arises  by  the  common  law." 

This  language  leaves  no  room  to  doubt  the  liability  of  the 
city  of  Cleveland  for  the  damages  sustained  by  the  plaintiff  if 
it  was  guilty  of  the  negligence  charged  in  the  petition,  and  if 
the  plaintiff  was  not  himself  guilty  of  negligence  that  mate- 
rially contributed  to  his  injury.  The  fact  that  the  permits 
to  Rosenfeld  and  Eostering  only  authorized  them  to  occupy 
one-haJf  of  the  street  for  the  purpose  of  depositing  building 
materials  thereon,  and  required  them  to  indicate  the  locality  of 
such  materials  by  proper  lights,  during  the  whole  of  every 
night  that  they  were  left  in  the  street,  did  not  relieve  the  city 
of  the  duty  of  exercising  such  readonable  diligence  as  the  cir- 
cumstances required,  to  prevent  the  street  from  being  occupied 
by  those  parties  in  such  a  way  as  to  endanger  passers-by  in 
their  use  of  it  in  all  proper  ways.-  Whether  that  degree  of 
diligence  was  exercised  by  the  city,  through  its  agents; 
whether  its  ofSoers  had  such  notice  or  knowledge  of  the  use  of 
Bank  Street,  in  the  locality  mentioned,,  by  the  parties  to  whom 
the  above  permits  were  granted,  as  was  inconsistent  with  the 
safety  of  passers-by  using  it  with  due  diligence ;  whether,  in 
fact,  the  materials  and  obstructions  placed  by  Eostering  on  tho 
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street  were  sufficiently  indioated  by  signal  lights  or  otherwise, 
during  the  night-time  ;  and  whether  the  plaintiff  was  himself 
guilty  of  such  negligence  as  contributed  to  his  injury,  were 
questions  fairly  submitted  to  the  jury,  and  are  not  open  for 
consideration  in  this  court. 

The  objection  that  the  petition  did  not  state  facts  constitut- 
ing a  good  cause  of  action,  is  not  well  taken.  The  allegations 
were  broad  enough  to  admit  proof  of  such  knowledge  or  notice 
upon  the  part  of  the  city  of  the  condition  of  Bank  Street  as 
would  fix  its  liability  to  the  plaintiff.  If  the  defendant  desired 
a  fuller  statement  of  the  cause  of  action,  the  proper  course  was 
to  indicate  its  wishes  by  a  motion  to  require  the  plaintiff  to 
make  more  specific  his  allegations  as  to  negligence. 

Th(B  motion  to  exclude  all  evidence  upon  the  part  of  the 
plaintiff  and  the  motion  for  a  verdict  in  behalf  of  the  defend- 
ant were  properly  denied.  The  question  of  negligence,  in  all 
of  its  aspects,  was  peculiarly  for  the  jury. 

As  no  error  of  law  was  oomrmtied  at  the  trials  thejvdgtnent 
is  affirmed. 


CONTINENTAL  LIFE  INSUEANCE  COMPANY  v, 
CHAMBERLAIN. 

ERROR  TO   THE    CIROXnT   COURT   OF    THE    UNrPED    STATES    FOR    THK 
NORTHERN   DISTRICr   OF   IOWA. 

No.  100.    Snbmitted  November  18, 1888.—  Decided  November  25, 1880. 

In  Iowa  it  is  provided  bj  statute  that  **  aiiy  person  who  shaU  hereafter 
solicit  insurance  or  procure  applications  therefor,  shall  be  held  to  be  the 
soliciting  agent  of  the  insurance  company  or  association  issuing  a  policy 
on  such  application,  or  on  a  renewal  thereof,  anything  in  the  application 
or  policy  to  the  contrary  notwithstanding."  Held, 

(1)  That  a  person  procuring  an  application  for  life  insurance  in  that 

State  became  by  the  force  of  the  statute  the  agent  of  the  company 
in  that  act,  and  could  not  be  converted  into  the  agent  of  the  assured 
by  any  provision  In  the  application ; 

(2)  That,  if  he  filled  up  the  application  (which  he  was  not  bound  to  do) 

or  made  representations  or  gave  advice  as  to  the  character  of  the 
answers  to  be  given  by  the  applicant,  his  acts  In  these  respects 
were  the  acts  of  the  insurer; 
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(8)  That  a  **pTOYi8ion  and  requirement"  (printed  on  the  back  of  the 
policy  issued  on  the  application),  that  none  of  its  terms  could  be 
modified  or  forfeitures  waived  except  by  an  agreement  in  writing 
signed  by  the  president  or  secretary,  "whose  authority  for  this 
purpose  wiU  not  be  delegated  "  did  not  change  the  relation  estab- 
lished by  the  statute  of  Iowa  between  the  solicitor  and  the  insured. 

Thb  case  is  stated  in  the  opinion. 

Mr.  J,  L.  Carney^  for  plaintiff  in  error,  cited :  Jeffries  v. 
Life  Ins,  Co.,  22  Wall.  47 ;  Aetna  Life  Ins.  Co.  v.  France,  91 
U.  S.  510;  Price  v.  Insurance  Co.,  17  Minnesota,  497;  Keir 
sey  V.  Universal  Life  Ins.  Co.,  35  Connecticut,  225 ;  MUes  v. 
Conn^  Mut.  Life  Ins.  Co.,  3  Gray,  580;  Campbell  v.  N.  E. 
i£ut.  Life  Ins.  Co.,  98  Mass.  381 ;  MiUer  v.  Mut.  Benefit  Life 
Ins.  Co.,  31  Iowa,  216 ;  Insurance  Co,  v.  WUhinson,  13  WaJL 
222;  Insurance  Co.  v.  Mahone,  21  Wall.  152;  iT.  Y.  Life 
Ins.  Co.  V.  Fletcher,  117  U.  S.  519 ;  Chase  v.  Hamilton  Ins. 
Co.,  20  K  Y.  53 ;  Shavymut  Lis.  Co.  v.  Stevens,  9  Allen,  332 ; 
American  Ins.  Co.  y.  NeHherger,  74  Missouri,  167 ;  Insurance 
Co.  V.  Moxory,  96  U.  S.  544;  Waynesboro  MuiAwl  Fire  Ins.  Co. 
V.  Conover,  98  Penn.  St.  384 ;  Guernsey  v.  American  Ins.  Co., 
17  Minnesota,  104 ;  Catoir  v.  Am.  Life  Ins.  (&  Trust  Co.,  4 
Vroom  (33  N.  J.'  L.)  487;  Walsh  v.  Eartford  Ins.  Co.,  73 
N.  Y.  5;  Van  Alien  v.  Fa/rmers^  Joint  Stock  Ins.  Co.,  64 
NT.  Y.  469. 

Mr.  D.  D.  Chase,  for  defendant  in  error,  cited :  Insu/rance 
Go.  V.  Wilkinson,  13  Wall.  222 ;  If.  Y.  Life  Ins.  Co.  v.  Fletcher, 
117  XJ.  8.  519  ;•  Boeteher  v.  Hawkeye  Ins.  Co.,  47  Iowa,  253 ; 
MiO&r  V.  M^u^mal  Benefit  Ins.  Co.,  31  Iowa,  216;  Williams  v. 
Ineura/noe  Co.,  50  Iowa,  568;  Walsh  v.  Aetna  Life  Ins.  Co., 
30  Iowa,  188 ;  Insurance  Co.  v.  Norton,  96  U.  S.  234,  240. 

Mb.  Justiob  Harlan  delivered  the  opinion  of  the  court. 

This  action  is  upon  a  policy  of  insurance  on  the  life  of 
Bichard  Stevens,  the  intestate  of  the  defendant  in  error. 
There  was  a  verdict  and  judgment  against  the  insurance  com- 
pany. 

The  policy  recites  that  ^^  it  is  issued  and  accepted  upon  the 
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condition  that  the  provisions  and  requirements  printed  or 
written  by  the  c5ompany  upon  the  back  of  this  policy  are 
accepted  by  the  assured  as  part  of  this  contract  as  fully  as 
if  they  were  recited  at  length  over  the  signatures  hereto 
affixed."  the  signatures  here  referred  to  are  those  of  the 
president  and  secretary  of  the  company. 

The  application  for  insurance  was  taken  in  Iowa  by  one 
Boak,  a  district  agent  of  the  company  in  certain  named  coun- 
ties of  the  State,  fourteen  in  number,  having  written  authority 
"to  prosecute  the  business  of  soliciting  and  procuring  applica- 
tions for  life  insurance  policies  within  and  throughout  said 
territory." 

Among  the  numerous  questions  propounded  in  the  applicar 
tibn  was  the  following:  "Has  the  said , party  [the  applicant] 
any  other  insurance  on  his  life;  if  so,  where  and  for  what 
amounts  ? "  The  answer,  as  it  appears  in  the  application,  is : 
"  No  other."  that  answer,  as  were  all  the  answers  to  ques- 
tions propounded  tP  the  applicant,  was  written  by  the  com- 
pany's agent,  Boak.  In  reference  to  the  above  question  and 
answer,  the  latter  testified  :  "  I  asked  him  [Stevens]  the  ques- 
tion if  he  had  any  other  insurance,  as  printed  in  the  applica- 
tion and  as  we  ask  every  applicant,  and  he  told  me  he  had 
certain  certificates  of  membership  with  certain  cooperative 
societies,  and  he  enumerated  different  ones,  and  said  he  did 
not  know  whether  I  would  consider  that  insurance  or  not.  I 
told  him  emphatically  that  I  did  not  consider  them  insurance 
and  we  had  considerable  conversation  about  it.  He  wanted 
to  know  my  authority  for  saying  I  did  not  consider  them  in- 
surance. I  gave  him  my  authority  —  gave- him  my  reasons — 
and  he  agreed  with  me  that  these  cooperative  societies  were 
in  no  sense  insurance  companies,  and  in  that  light  I  answered 
the  question  '  No.'  Q.  Did  you  tell  him  at  the  time  that  the 
proper  answer  was  '  No '  after  he  had  stated  the  facts  t  A.  I 
did.    Q.  Who  wrote  the  answer  in  there  ?    A.  I  did." 

The  application  also  contained  these  clauses :  "  And  it  is 
hereby  covenanted  and  agreed  that  the  statements  and  repre- 
sentations contained  in  this  application  and  declaration  shall 
be  the  basis  of  and  form  part  of  the  contract  or  policy  of  in- 
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sorance  between  the  said  party  or  parties  signing  this  applica- 
tion and  the  said  Continental  Life  Insurance  Company,  which 
statements  and  representations  are  hereby  warranted  to  be 
tme,  and  any  policy  which  may  be  issued  upon  this  application 
by  the  Continental  Life  Insurance  Company  and  accepted  by 
ihejipplicant  shall  be  so  issued  and  accepted  upon  the  express 
condition  that  if  any  of  the  statements  or  representations  in 
this  appUcation  are  in  any  respect  untrue,  or  if  any  violation 
of  any  covenant,  condition,  or  restriction  of  the  said  policy 
shall  occur  on  the  part  of  the  party  or  parties  sighing  this 
application,  then  the  said  policy  shall  be  null  and  void,  and  all 
moneys  which  may  have  been  paid  on  account  of  said  policy 
shall  be  forfeited  to  the  said  company. 

'^  And  it  is  hereby  further  covenanted  and  agreed  that  the 
officers  of  the  said  company  at  the  home  office  of  the  said  com- 
pany, in  Hartford,  Conn.,  alone  shall  have  authority  to  deter- 
mine whether  or  not  the  policy  of  insurance  shall  be  issued  on 
this  or  any  application,  or  whether  or  not  any  insurance  shall 
take  effect  under  this  or  any  application. 

'^  And  it  is  hereby  further  covenanted  and  agreed  that  no  state- 
ments or  representations  made  or  givei;!  to  the  person  soliciting 
this  application  for  a  policy  of  insurance  or  to  any  other  person 
shall  be  binding  on  the  said  company,  unless  such  statements 
or  representSftions  be  in  writing  in  this  application  when  the 
said  application  is  received  by  the  officers  of  the  said  company 
at  the  home  office  of  the  said  company,  in  Hartford,  Conn.'' 

Ainong  the  ^^  Provisions  and  Requirements "  printed  on  the 
back  of  the  policy  are  the  following : 

"  11.  The  contract  between  the  parties  hereto  is  completely 
set  forth  in  this  policy  and  the  application  therefor,  taken  to> 
gether,  and  none  of  its  terms  can  be  modified  nor  any  forfeit- 
ure under  it  waived  except  by  an  agreement  in  writing  signed 
by  the  president  or  secretary  of  the  company,  whose  authority 
for  this  purpose  will  not  be  delegated. 

.  "  12.  If  any  statement  made  in  the  application  for  this  poUcy 
be  in  any  respect  untrue* this  policy  shall  be  void,. and  all  pay- 
ments which  shall  have  be^n  made  to  the  company  on  account 
of  this  contract  shall  belong  to  and  be  retained  by  the  company : 
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Provided^  howevery  That  discovery  of  the  same  mutft  be  made 
by  the  company  and  notice  thereof  given  to  the  assured  within 
three  years  from  the  date  hereof.''^ 

It  was  admitted  on  the  trial  that  at  the  date  of  Stevens's 
application  he  had  insurance  in  cooperative  companies  to  the 
amount  of  $12,000. 

The  company  contended  in  the  court  below  that  by  the  terms 
of  the  policy  it  was  discharged  from  liability  by  reason  of  the 
answer,  ^^No  other,"  to  the  question  as  to  other  insurance  on 
the  life  of  the  applicant ;  its  contention  being  that  the  certifi- 
cates of  membership  in  cooperative  societies  C9nstituted  insur- 
ance, which  should  have  been  disclosed  in  the  written  answer 
to  that  question. 

The  court  below  charged  the  jury,  in  substance,  tfiat  if  at 
the  time  the  application  was  being  prepared,  Stevens  fully 
stated  the  facts  to  the  agent,  Boak,  and  the  latter  came  to  the 
conclusion  that  certificates  in  cooperative  companies  did  not 
mean  insurance  wijbhin  the  view  the  defendant  took  of  insur- 
ance, and  in  that  view  wrote  the  answer  that  there  was  no 
other  insurance,  then  it  was  the  company,  by  its  agent,  that 
made  the  mistake,  and  for  such  mistake  the  responsibility  can- 
not be  placed  upon  the  assured.  Again :  "  If,  therefore,  you 
find  under  the  evidence  that  Stevens  did  state  fully  and  fairly 
the  faets  in  regard  to  those  different  insurances  in  cooperative 
companies  to  the  agent,  and  the  agent,  knowing  all  thes^  facts, 
wrote  the  answer  in  the  application  as  it  is  contained  therein, 
the  defendant  is  now  estopped  from  making  defence  by  reason 
of  the  fact  that  Stevens  did  have  insurance  in  these  coopera- 
tive companies." 

It  must  be  assumed  upon  the  record  before  us  that  Boak  had. 
authority  from  the  defendant  to  prosecute  the  business  of  so- 
liciting and  prosecuting  applications  for  policies ;  that  Stevens 
acted  in  good  faith,  and  made  to  the  company's  agent  a  full 
disclosure  of  every  fact  involved  in  the  question  as  to  whether 
he  had  other  insurance  upon  his  life  ;  that  he  was  informed  by 
the  agent  that  insurance  in  cooperative  societies  was  not 
deemed  such  insurance  as  the  company  required  to  be  stated ; 
and  that  Boak,  upon  his  own  responsibility,  as  agent  of  the  de- 
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fendant,  thoagh  with  the  knowledge  and  assent  of  Stevens, 
wrote  the  answer  "  No  other,"  assuring  the  applicant  at  the 
time  that  such  was  the  proper  answer  to  be  made. 

Ls  the  insurance  company  estopped,  under  these  circum- 
stances, to  dispute  its  hability  upon  the  policy  ?  This  ques- 
tion, the  plaintiff  insists,  must  receive  an  affirmative  answer 
upon  the  authority  of  Ins^uromoe  Go.  v.  WiUcinson^  18  Wall. 
222 ;  Inmrcmee  Go.  v.  JUahone^  21  Wall.  162,  and  Jfew  t/ersey 
Mutual  Life  Insurance  Go.  v.  Baker,  94  U.  S.  610;  while  the 
defendant  contends  that  the  case  of  J^ew  York  Life  Inswranoe 
Go.  V.  Fletcher,  117  U.  S.  519,  requires  it  to  be  answered  in 
the  negative.  An  extended  statement  of  those  cases  is  not 
necessary,  and  therefore  will  not  serve  any  useful  purpose; 
for  the  present  case  can  be  determined  upon  its  special  facts 
and  upon  grounds  that  did  not  exist  in  any  of  the  others. 

By  the  first  section  of  an  itct  of  the  legislature  of  Iowa,  ap- 
proved March  31, 1880,  entitled  ^^  An  act  relating  to  Insurance 
and  Fire  Insurance  Companies,^'  (Laws  of  Iowa,  1880,  c.  211, 
p.  209,)  it  is  provided  that  ^^  any  person  who  shall  hereafter 
solicit  insurance,  or  procure  applications  therefor,  shall  be  held 
to  be  the  soliciting  agent  of  the  insurance  company  or  asso- 
ciation issuing  a  policy  on  such  application,  or  on  a  renewal 
thereof,  anything  in  the  application  or  policy  to  the  contrary 
notwithstanding." 

The  second  section,  among  other  things,  requires  all  in- 
surance companies  or  associations,  upon  the  issue  or  renewal 
of  any  policy,  to  attach  to  the  policy,  or  endorse  thereon,  a 
true  copy  of  any  application  or  representations  of  the  assured, 
which,  by  the  terms  of  the  policy,  are  made  a  part  thereof,  or 
of  the  contract  of  insurance,  or  are  referred  to  therein,  or 
which  may  in  any  manner  affect  the  validity  of  the  policy. 
The  third  section  relates  only  to  policies  of  fire  insurance. 
The  last  clause  in  the  act  is  in  these  words:  ^^AU  the  pro- 
visions of  this  chapter  shall  apply  to  and  govern  all  contractii 
and  policies  of  insurance  contemplated  in  this  chapter,  any- 
thing in  the  policy  or  contract  to  the  contrary  notwith- 
standing." 

In   Gook  V.  Federal  Life  Association^  74  lovra,  746,  748, 
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where  the  question  arose  as  to  the  scope  of  the  above  statnte, 
the  Supreme  Court  of  Iowa  said:  "Considering  the  title  of 
the  act  and  all  of  its  provisions,  it  seems  to  us  to  be  very  clear 
that  it  applies  in  its  first  and  second  sections  to  all  kinds  of  in- 
surance. There  can  be  no  doubt  that  section  ond  applies  to 
any  and  all  classes  of  insurance,  whether  life,  fire,  marine,  in- 
surance of  live  stock,  or  any  other  kind  of  insurance;  and 
the  same  may  be  said  of  the  second  section.  To  hold  other- 
wise would,  it  seems  to  us,  be  inconsistent  with  and  repugnant 
to  the  title  of  the  act.  If  all  insurance  was  not  contemplated, 
the  title  would  have  been,  simply, '  An  act  relating  to  fire  in- 
surance companies.' "  The  object  of  this  legislation  is  mani- 
fest. But  if  any  doubt  on  the  subject  existed,  it  is  removed 
by  the  case  of  St.  Paul  Fvre  dk  Ma/ri/Ae  Jna.  Co.  v.  Shavery  76 
Iowa,  282,  286,  in  which  it  was  said:  "The  purpose  of  the 
statute  was  to  settle,  as  between  the  parties  to  the  contract  of 
insurance,  the  relation  of  the  agents  through  whom  the  nego- 
tiations were  conducted.  Many  insurance  companies  pro- 
vided in  their  applications  and  policies  that  the  agent  by 
whom  the  application  was  procured  should  be  regarded  as  the 
agent  of  the  assured.  Under  that  provision  they  were  able  to 
avail  themselves,  in  many  cases  of  loss,  of  defences  which 
would  not  have  been  available  if  the  solicitor  had  been  re- 
garded as  their  agent,  and  many  cases  of  apparent  hardship 
and  injustice  arose  under  its  enforcement,  and  that  is  the  evil 
which  was  intended  to  be  remedied  by  the  statute,  and  it 
ought  to  be  so  interpreted  as  to  accomplish  that  result." 

This  statute  was  in  force  at  the  time  the  application  for 
the  policy  in  suit  was  taken,  and,  therefore,  governs  the  pres- 
ent case.  It  dispenses  with  any  inquiry  as  to  whether  the  ap- 
plicati6n  or  the  policy,  either  expressly  or  by  necessary  impli- 
cation, made  Boak  the  agent  of  the  assured  in  taking  such 
application.  By  force  of  the  statute,  he  was  the  agent  of  the 
company  in  soliciting  and  procuring  the  application.  He 
could  not,  by  any  act  of  his,  shake  off  the  character  of  agent 
for  the  company.  Nor  could  the  company  by  any  provision 
in  the  application  or  policy  convert  him  into  an  agent  of  the 
assured.    If  it  could,  then  the  object  of  the  statute  would  be 
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<l6f eated.  In  his  capacity  as  a^nt  of  the  insnraace  company 
he  filled  np  the  application — something  that  he  was  not 
bomid  to  do,  bat  which  service,  if  he  chose  to  render  it,  was 
within  the  scope  of  his  authority  as  agent.  If  it  be  said  that, 
by  reason  of  his  signing  the  application,  after  it  had  been  pre- 
pared, Stevens  is  to  be  held  as  having  stipulated  that  the  com- 
pany should  not  be  boxmd  by  his  verbal  statements  and  repre- 
sentations to  its  agent,  he  did  not  agree  that  the  writing  <^  the 
answers  to  questions  contained  in  the  application  should  be 
deemed  wholly  his  act,  and  not,  in  any  sense,  the  act  of  the 
company,  by  its  authorized  agent.  His  act  in  writing  the 
answer,  which  is  alleged  to  be  untrue,  was,  under  the  circum- 
stances, the.act  of  the  company.  If  he  had  applied  in  person, 
to  the  home  office,  for- insurance,  stating  in  response  to  the 
question  as  to  other  insurance  the  same  facts  communicated 
by  him  to  Boak,  and  the  company,  by  its. principal  officer, 
having  authority  in  the  premises,  had  then  written  the  answer 
^^  No  other,"  telling  the  applicant  that  such  was  the  proper 
answer  to  be  made,  it  could  not  be  doubted  that  the  company 
would  be  estopped  to  say  that  insurance  in  co5perative  societies 
was  insurance  of  the  kind  to  which  the  question  referred,  and 
about  which  it  desired  information  before  consummating  the 
contract.  The  same  result  must  follow  where  negotiations  for 
insurance  are  had,  under  like  circumstances,  between  the  as- 
sured and  one  who  in  fact,  and  by  force  of  the  law  of  the  State 
where  such  negotiations  take  place,  is  the  agent  of  the  com- 
pany, and  not,  in  any  sense,  an  agent  of  the  applicant. 

It  is  true  that  among  the  "  Provisions  and  Requirements," 
printed  on  the  back  of  the  policy,  is  one  to  the  effect  that  the 
contract  between  the  parties  is  completely  set  forth  in  the 
policy  and  in  the  application,  and  ^^  none  of  its  terms  can  be 
modified  nor  any  forfeiture  under  it  waived  except  by  an 
agreement  in  writing  signed  by  the  president  or  secretary  of 
the  company,  whose  authority  for  this  purpose  will  not  be 
delegated."  But  this  condition  permits  — indeed,  requires  — 
the  court  to  determine  the  meaning  of  the  terms  embodied  in 
the  contract  between  the  parties.  The  purport  of  the  word 
"insurance"  in  the  question,  "  Has  the  said  party  any  other 
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insurance  on  his  life?"  is  not  so  absolutely  certain  as,  in  an 
action  upon  the  policy,  to  preclude  proof  as  to  what  kind  of 
life  insurance  the  contracting  parties  had  in  mind  when  that 
question  was  answered.  Such  proof  does  not  necessarily  con- 
tradict the  written  contract.  Consequently,  the  above  clause, 
printed  on  the  back  of  the  policy,  is  to  be  interpreted  in  the 
light  of  the  statute  and  of  the  undsrstanding  reached  between 
the  assured  and  the  company  by  its  agent  when  the  application 
was  completed,  namely,  that  the  particular  kind  of  insurance 
inquired  about,  did  not  include  insurance  in  cooperative  socie- 
ties. In  view  of  the  statute  and  of  that  understanding,  upon 
the  faith  of  which  the  assured  made  his  application,  paid  the 
'  first  premium,  and  accepted  the  policy,  the  company  is  es- 
topped, by  every  principle  of  justice,  from  saying  that  its 
question  embraced  insurance  in  cooperative  associations.  The 
answer  of  "  No  other"  having  been  written  by  its  own  agent, 
invested  with  authority  to  solicit  and  procure  applications,  to 
deliver  policies,  and,  under  certain  limitations,  to  receive  pre- 
miums, should  be  held  as  properly  interpreting  both  the  ques- 
tion and  the  answer  as  to  other  insurance. 

The  judgment  is  affirmed. 
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ROEMER  V.   PEDDIE. 
ROEMER  V.   HEADLEY. 

AFPSAL6   FROM  THE  OIBOUIT  OOUBT   OF    THE    UNITED    STATES    FOB 
TUB  80UTHEBN   DISTBIGT  OF  NEW  YOBK. 

ROEMER  V.  KUPPER. 
ROEMER  V.  JENKIN80N. 

APPEALS   FBOM  THE  OIBCXnT  OOUBT    OF    THE    UNITED    STATES    FOB 
THE   DISTBICr  OF  NEW  JEBSEY. 

Ko«.  UD,  iai»  182. 188.  ArgiMd  Noyenber  18»  19, 1880.  —  Dedded  Deoamber  9, 1880. 

The  claim  of  letters  patent  No.  195,283,  granted  to  William  Roemer,  Sep- 
tember 18,  1877,  for  an  Improyement  in  a  combined  lock  and  handle  for 
trayeHing-bags,  namely,  **  The  lock-case  made  with  the  notched  sides 
a  a,  near  its  ends  to  receive  and  hold  the  handle-rings  B,  substantially 
as  herein  shown  and  described,"  halving  been  inserted  by  amendment, 
after  his  application  tor  a  broader  claim  was  rejected,  and  after  he  had 
amended  his  specification  by  stating  that  he  dispensed  with  an  extended 
bottom  plate,  cannot  be  so  constmed  as  to  cover  a  construction  which 
has  an  extended  bottom  plate. 

When  a  patentee,  on  the  rejection  of  his  application,  inserts  in  his  specifi- 
cation, in  consequence,  limitations  and  restrictions  for  the  purpose  of 
obtaining  his  patent,  he  cannot,  after  he  has  obtained  it,  claim  that  it 
shall  be  constmed  as  it  wonld  have  been  constmed  if  such  limitations 
and  restrictions  were  not  contained  in  it. 

In  EQUITY  for  the  infringement  of  letters  patent.  The  case 
is  stated  in  the  opinion. 

Mr.  Arthur  v.  Briesen  for  appellant. 

Mr.  Frederic  H.  BettSj  (with  whom  was  Mr.  J.^  E.  Hvndon 
Hyde  on  the  brief,)  for  appellees. 

Mb.  Justice  Blatchfobd  delivered  the  opinion  of  the  court. 

These  are  two  suits  in  equity,  brought  by  William  Roemer 
in  the  Circuit  Court  of  the  United  States  for  the  Southern 
District  of  New  York,  one  against  Thomas  B.  Peddle  and 
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George  B.  Jenkinson,  and  the  other  against  Albert  O.  Head- 
ley  ;  and  two  suits  in  equity  brought  by  the  same  plaintiff  in 
the  Circuit  Court  of  the  United  States  for  the  District  of  New 
Jersey,  one  against  Charles  Kupper,  and  the  other  against 
Richard  C.  Jenkinson.  All  four  of  the  suits  are  brought  for 
the  infringement  of  letters  patent  No,  195,233,  granted  to  the 
plaintiff  September  18,  1877,  for  an  improvement  in  a  com- 
bined lock  and  handle  for  travelling-bags. 

The  specification  gfeiys :  "  Be  it  known  that  I,  William  Roe- 
mer,  of  Newark,  in  the  county  of  Essex  and  State  of  New 
Jersey,  have  invented  a  combined  lock  and  handle  holder  for 
travelling-bags,  etc.,  of  which  the  following  is  a  specification : 
Figure  1  is  a  top  view  of  my  improved  combined  lock  and 
handle  holder.  Fig.  2  is  a  vertical  longitudinal  section  of  the 
same;  Fig.  3  is  a  cross-section  on  the  line  c  Cy  Fig.  2.  Similar 
letters  of  reference  indicate  corresponding  parts  in  all  the  fig- 
ures. This  invention  relates  to  a  new  construction  of  lock- 
case  for  travelling-bags,  satchels,  and  the  like,  whereby  the 
same  is  made  to  retain  the  rings  which  connect  with  the 
handle,  [to  dispense  with  an  extended  bottom  plate,]  and  yet 
to  leave  said  rings  movable  in  their  bearings.  The  invention 
consists  in  forming  notches  in  the  sides,  near  the  ends  of  the 
lock-case,  which  notches  engage  over  the'  lower  parts  of  the 
handle-rings,  all  as  hereinafter  iuore.  fully  described.  In  the 
accompanying  drawing,  the  letter  A  represents  the  look-case, 
the  same  being  of  suitable  construction,  shape  and  size,  and 
adapted  to  be  fastened  to  the  frame  of  the  satchel  or  bag  by 
rivets  or  other  suitable  means.  The  ends  of  the  lock-case  are, 
by  notches  a,  which  are  cut  into  or  formed  in  its  sides,  made 
hook-shaped,  as  clearly  shown  in  Fig.  2,  and  these  hooks  b, 
thus  produced,  serve  to  retain  the  handle-rings  B  B  in  place. 
These  handle-rings  are,  as  indicated  in  Fig.  3,  preferably  fiat- 
tened  at  their  lower  parts,  and  are,  with  these  flattened  por- 
tions, placed  under  the  hooks  h  of  the  lock-case,  and  thereby 
secured  to  the  satchel-frame,  to  which  the  lock-case  is  riveted, 
as  already  described.  In  these  hooks,  however,  the  rings  are 
free  to  vibrate,  and  free,  therefore,  to  move  with  the  handles, 
and  the  rings  constitute,  in  consequence,  a  flexible  connection 
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between  the  handle  and  the  bag  or  satchel/  [By  making  the 
notches  in  the  sides,  the  top  of  the  lock-case  remains  smooth 
and  offers  no  obstruction  to  the  free  movement  of  handle  and 
rings.]"  The  claim  of  the  patent  is  as  follows :  ''  The  lock- 
case  made  with  the  notched  sides  a  a  near  its  ends  to  receive 
and  hold  the  handle-rings  B,  substantially  as  herein  shown 
and  described." 

In  the  application  for  the  patent  as  filed,  the  parts  above 
put  in  brackets  were  not  contained  in  the  specification,  and 
the  proposed  claim  was  as  follows :  [^  The  combination  of  the 
lock-case,  A,  having  the  hooks,  ft,  at  its  ends,  with  the  rings, 
B  B,  which  are  held  in  place  by  said  hooks,  substantially  as 
herein  shown  and  described."  The  applicatibn  as  thus  made 
was  rejected,  by  a  reference  to  patent  Ko.  177,020,  granted 
Hay  2, 1876,  to  William  Simon,  for  improvements  in  a  travel- 
ling-bag. The  proposed  claim  was  then  stricken  out,  and  the 
following  claim  was  substituted:  ^'The  lock-case,  A,  having 
the  notches,  a  a,  at  its  under  side,  and  combined  with  the  rings, 
B  B,  which  are  held  in  said  notches,  substantially  as  and  for 
the  purpose  specified."  The  application  was  again  rejected, 
by  a  reference  to  the  patent  to  Simon,  the  Patent  Office  say- 
ing :  ^^  The  difference  between  the  two  devices  appears  to  be, 
that  in  applicant's  device  the  notches  are  cut  in  the  vertical 
sides  of  the  lock-case,  and  in  the  reference  they  are  struck  up 
from  the  bottom  plate.'"  The  application  was  then  amended 
by  inserting  in  the  specification  the  words  above  put  in  brack- 
ets, and  by  altering  the  claim  so  as  to  read  as  it  does  in  the 
patent  as  issued. 

After  an  answer  and  a  replication  in  the  suit  against  Peddie 
and  Jenkinson,  proo&  were  taken  on  both  sides  and  the  court, 
held  by  Judge  Wheeler,  made  a  decree  dismissing  the  biU,  with 
costs.  In  the  opinion  of  the  court  (27  Fed.  Bep.  702)  it  was 
said:  ^'The  improvement  patented  consists  essentially  in  ex- 
tending the  sides  of  the  lock-case  to  hold  the  handle-rings  of 
travelling-bags.  The  bottom  plate  of  the  lock  had  before  been 
extended  for  that  purpose.  By  the  improvement  the  bottom 
plate  could  be  displ^nsed  with,  and  the  side  walk  of  the  lock- 
case  made  both  to  enclose  the  lock  and  hold  the  handle-rings. 
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The  defendants  nse  the  same  thing  to  hold  the  handle-rings, 
but  place  the  lock  above  it,  and  do  not  use  it  for  the  side  walls 
of  the  lock-case.  It  beoomeSy  by  the  use  which  they  make  of 
ity  an  extended  bottom  plate  to  the  lock,  of  an  improved  form. 
If  this  piece  was  patented  and  the  patent  is  vaUd  to  cover  it^ 
the  defendants  do  infringe.  The  file-wrapper  and  contents  are 
made  a  part  of  the  case.  From  them  it  appears  that  the  orator, 
in  his  application  for  this  patent,  at  first  applied  for  a  patent 
covering  the  combination  of  the  lock-case  with  the  handle-rings. 
His  claim  was  rejected  on  a  reference  to  patent  No.  177,030, 
granted  to  William  Simon,  which  covered  an  extended  bottom 
plate  to  the  lock,  to  hold  the  handles.  The  claim  was  amended, 
and  again  rejected  on  the  same  reference,  and  was  not  granted 
until  the  specification  was  amended  to  dispense  with  an  ex- 
tended bottom  plate  to  the  lock,  and  the  claim  was  confined 
to  a  lock-case  with  notched  sides  near  its  ends,  to  receive  and 
hold  the  handle-rings.  This  piece,  which  the  defendants  use, 
was  the  same  before  as  after  these  amendments.  The  Patent 
Office  would  not  grant  a  patent  for  it  generally  in  combina- 
tion with  the  handle-rings,  but  only  specifically  when  used  for 
the  sides  of  the  lock-case  and  for  the  handle-rings.  The  orator 
accepted  the  patent  narrowed  in  that  manner,  and  cannot  now 
be  heard  to  claim  that  it  is  any  more  broad  than  that  in  its 
scope.  He  invented  this  particular  form  of  lock-case,  and  his 
patent  is  for  that  only,  and  it  cannot  be  construed  to  cover 
anything  else.  Railway  Oo.  v.  Sayles^  97  U.  P.  554.  The  de- 
fendants do  not  use  his  lock-case,  but  use  an  extended  bottom 
plate  like  his  lock-case.  It  has  been  argued  ingeniously  and 
with  plausibility  that  the  same  thing  is  used  under  a  merely 
different  name,  but  this  argument  is  not  in  reality  well  founded. 
The  patent  was  for  a  look-case  not  only  in  name  but  in  sub- 
stance. The  defendants  do  not  use  this  lock-case.  They  evade 
the  patent  not  by  a  mere  colorable,  but  by  a  substantial  eva- 
sion." 

As  the  patentee,  after  the  rejection  of  his  application,  in- 
serted in  his  specification  a  statement  that  his  invention  re- 
lated to  a  new  construction  of  lock-case,  wherebyjt  was  made 
^^to  dispense  with  an  extended  bottom  plate,"  he  cannot  now 
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contend  that  his  specification  and  claims  are  to  be  interpreted 
so  as  to  cover  a  construction  which  has  an  extended  bottom 
plate.  By  his  patent,  as  issued,  he  dispenses  with  the  ex- 
tended bottom  plate,  and  confines  his  claim  to  a  lock-case  with 
sides  notched  near  its  ends  to  receive  and  hold  the  bandfe- 
rings  —  an  arrangement  not  found  in  the  defendants'  structure. 
In  that,  the  lock  and  the  handle-fastenings  are  combined  with 
the  extended  bottom  plate,  as  in  the  Simon  patent  of  May  2, 
1876.  The  lock-case  of  the  defendants  does  not  have  notches  in 
its  sides,  but  the  notches  are  in  the  sides  of  an  extended 
8truck-up  bottom  plate,  such  extended  bottom  plate  being  ex- 
pressly excluded  from  the  construction  by  the  specification  of 
the  plaintiff's  patent. 

This  court  has  often  held  that  when  a  patentee,  on  the  re- 
jection of  his  application,  inserts  in  his  specification,  in  conse- 
quence, limitations  and  restrictions  for  the  purpose  of  obtaining 
his  patent,  he  cannot,  after  he  has  obtained  it,  claim  that  it 
shall  be  construed  as  it  would  have  been  construed  if  such 
limitations  and  restrictions  were  not  contained  in  it.  Zeggett 
V.  Avery ^  101  U.  8.  266 ;  Goodyea/r  Ihntal  Vulcanite  Co,  v. 
Davie,  102  U.  S.  222,  228;  Fay  v.  Cordeeman,  109  U.  8.  408; 
MaAn  v.  Harwood,  112  TJ.  S.  354,  359 ;  Cartridge  Co.  v.  tlar- 
tridge  Co.,  112  F.  S.  624,  644;  Sarge7it  v.  HaU  Safe  dk  Lock 
Co.,  114  Q.  8.  63 ;  Shepard  v.  Carrigan,  116  U.  8.  593,  597; 
White  V.  Duribar,  119  U.  8.  47 ;  SiUter  v.  Robinson,  119  U.  8. 
680 ;  Bragg  v.  Fitch,  121  TJ.  8.  478 ;  Sn-ow  v.  Lake  Shore  Rail- 
way Co.,  121  TJ.  8.  617 ;  Crawford  v.  Heyeinger,  123  U.  8. 589, 
606,  607. 

It  is  contended  by  the  defendants,  that,  in  view  of  the  prior 
state  of  the  art,  the  patent  is  invalid.  We  do  not  consider  it 
necessary  to  examine  that  question,  because,  for  the  reasons 
before  assigned,  we  are  of  opinion  that  the  decree  must  be 
affirmed ;  and  as,  in  each  of  the  other  three  cases,  there  is  a 
stipulation  that  the  suit  may  be  argued  here,  on  appeal,  on 
the  record  in  the  Peddie  suit,  and  abide  the  result  of  that  suit, 
and  as  the  decree  in  each  of  those  other  three  cases  was  a 
decree  dismissing  the  bill  with  costs,  each  of  such  decre(^  is 

Affirmed.' 
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CLEAYELAND  v.  RIOHARDSOK 

SBBOR    TO    THB    dBOUIT    OOUBT    OF  THE   UNITED  STATES  FOB  THE 
NOBTHEBN  DISTRICT  OF  ILLINOIS. 

No.  1S6.    Argued  Novembar  21, 1889.  —  Dooided  DMombar  0, 1880. 

A  creditor  made  a  compromise  with  his -debtor  for  sixty  cents  on  the  dollar, 
and  subsequently  sued  him  to  recover  the  balance  of  the  claim,  on  the 
ground  of  fraudulent  action  by  the  debtor  in  obtaining  the  compromise, 
and  that  the  debtor  had  violated  his  agreement  not  to  voluntarily  pay  any 
other  creditor  more  than  sixty  per  cent :  Held,  that  he  could  not  recover 
because  — 

(1)  There  was  no  breach  of  good  faith  on  the  part  of  the  debtor,  and  no 

misrepresentation  as  to  his  assets,  and  no  false  answer  made  by 
him  to  any  question ; 

(2)  The  payment  of  more  than  sixty  per  cent  to  another  creditor  having 

been  made  when  the  latter  had  an  attachment  suit  against  the 
debtor,  which  was  about  to  be  tried,  was  not  a  voluntary  payment 
wltliin  the  meaning  of  the  sgreement. 

This  was  an  action  of  assumpsit,  brought  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois, 
in  September,  1884,  by  George  C.  Bichardson,  Charles  S. 
Smith,  George  K,  Guild,  Balph  L.  Cutter  and  Harrison  Gard- 
ner, partners  composing  the  firm  of  George  C.  Bichardson  & 
Co.,  against  James  O.  Cleaveland,  Cornelius  B.  Cummings, 
Charles  W.  Woodruff  and  Washington  Libbey,  partners  com- 
posing the  firm  of  Cleaveland,  Cummings  &  Woodruff. 

The  declaration  contained  the  money  counts,  and  annexed 
to  it  is  a  copy  of  an  account  showing  various  items  of  merchan- 
dise sold  by  the  plaintiffs  to  the  defendants,  in  August,  Septem- 
ber and  October,  1883,  amounting  in  debit  items  to  $12,125.25, 
with  a  credit  item  of  cash,  December  31, 1883,  amounting  to 
$7275.15,  leaving  a  balance  due  to  the  plaintiffs,  on  the  last- 
named  day,  of  $4850.ia 

The  defendants  were  served  with  process  and  put  in  various 
pleas,  and  there  were  replications  and  rejoinders,  raising  issues 
covered  by  the  findings  of  the  court  on  the  trial  The  defend- 
ant Woodruff  having  died,  it  was  ordered  that  the  suit  proceed 
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against  the  sarviving  defendants.  A  trial  before  a  jnry  was 
commenced,  but  a  juror  was  withdrawn,  and  the  parties  duly 
waived  a  trial  by  jury  and  consented  that  the  case  be  tried  by 
the  court. 

The  court  filed  special  findings  as  follows : 

"1.  James  O.  Cleaveland,  Cornelins  B.  Cnmmings  and 
Washington  libbey,  three  of  the  defendants,  with  one  William 
F.  Shelley,  on  the  31st  of  December,  1881,  formed  a  limited 
copartnership  under  the  statute  of  the  State  of  Illinois  in  that 
behalf,  under  the  name  of  *  Cleaveland,  Cummings  &  Shelley,' 
to  do  a  wholesale  business  in  merchandise  in  Chicago,  in  which 
the  said  Washington  libbey  was  a  limited  partner,  having  put 
in  $50,000  of  capital. 

"  2.  About  the  1st  of  May,  1883,  the  said  Shelley  went  out  of 
the  firm,  and  Charles  W.  Woodruflf,  the  other  defendant  in 
this  cause,  came  into  the  firm,  which  assumed  the  name  of 
*  Cleaveland,  Cummings  &  Woodruff,'  aijid  continued  to  do  busi- 
ness until  as  hereinafter  stated. 

"3.  Said  firm  of  *  Cleaveland,  Cmnmings  &  Woodruflf'  in- 
tended, as  between  themselves,  to  do  business  as  a  limited  part- 
nership, but  they  did  not  take  the  steps  required  by  law  to 
make  said  firm  a  limited  partnership  under  the  statute  of  Illi- 
nois in  that  behalf. 

"  4.  The  plaintiffs  sold  to  the  firm  of  Cleaveland,  Cummings 
A  Woodruflf,  upon  the  28th,  29th  and  30th  of  August,  1883, 
and  upon  the  14th  and  15th  of  September,  1883,  merchandise 
to  the  amount  of  S8064.03,  payable  by  the  said  firm  in  sixty 
days  from  September  15th ;  and  on  the  24th  of  October  sold  to 
Cleaveland,  Cummings  &  Woodruflf  merchandise  to  the  amount 
of  $1291.83,  payable  in  sixty  days  from  November  1st ;  and  the 
plaintiflfs  were  also  the  holders  of  two  notes  of  said  Cleaveland, 
Cummings  &  Woodruflf,  dated  Chicago,  September  15,  1883, 
due  in  four  months  from  the  date  thereof,  payable  to  the  order 
of  the  defendants  and  endorsed  by  them,  one  for  S1347.99  and 
one  for  $1421.40,  which  two  notes  matured  January  18,  1884 ; 
said  several  amounts  aggregating  $12,125.25. 

"  5.   On  the  30th  of  October,  1883,  Washington  Libbey  paid 
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to  James  O.  Cleaveland  $1000  for  his  interest  in  the  firm  of 
Cleavelandy  Cammings  &  Woodruff,  and  said  James  O.  Cleave- 
land, Cornelius  B.  Cummings,  Charles  W.  Woodruff  and  Wash- 
ington Libbey  signed  and  delivered  to  James  O.  Cleaveland  an 
instrument  in  writing  as  follows,  viz, : 

"  *  The  copartnership  heretofore  existing  between  James  O. 
Cleaveland,  Cornelius  B.  Cummings,  Charles  W.  Woodruff 
and  Washington  Libbey,  under  the  firm  name  of  Cleavdand, 
Cummings  &  Woodruff,  has  this  day  been  dissolved  by  mutual 
consent,  and  such  dissolution  to  take  effect  Nov.  1, 1883.  All 
accounts  and  indebtedness  due  the  late  firm  of  Cleaveland, 
Cummings  &  Woodruff  must  be  paid  to  Cummings,  Woodruff 
&  Brown,  successors  to  Cleaveland,  Cummings  &  Woodruff, 
by  whom  all  liabilities  of  the  late  firm  must  be  paid  and  said 
Cleaveland  held  harmless  therefrom. 
"^  Dated  Chicago,  Illinois,  Oct.  30,  a.d.  1883. 

"'Jakes  O.  Cleaveland. 

"'c.  b.  cumminos. 

"'Chablbs  W.  Woodruff. 

"*Wa8hinqton  Libbet.' 

"  6.  It  was  contemplated,  October  80, 1883,  that  a  new  firm 
would  be  formed,  composed  of  Cornelius  B.  Cummings,  Charles 
W.  Woodruff  and  Swan  Brown,  as  general  partners,  and 
Washington  Libbey,  as  special  partner,  but  said  firm  was  never 
formed,  but  the  said  Cleaveland  supposed  it  was  so  formed 
when  he  sold  out  his  interest  to  the  said  Libbey. 

"  7.  The  firm  of  Cleaveland,  Cummings  &  Woodruff  stopped 
business  on  or  before  November  14, 1883.  Said  firm  owed  for 
borrowed  money  about  $179,000  which  was  unsecured,  and 
for  merchandise  about  $461,000 ;  and  the  assets  of  said  firm 
were  sufficient  to  pay  the  borrowed  money  in  full  and  not 
quite  sixty  per  cent. on  the  dollar  upon  the  mercantile  debts. 
The  said  Washington  Libbey  was  reputed  to  be  a  man  of  laige 
wealth. 

<<  8.  On  the  14th  of  November,  1883,  all  the  bills  receivable, 
notes  and  accounts  of  Cleaveland,  Cummings  and  Woodruff 
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were  sold  to  Columbus  R.  Cummings  for  his  two  notes  for 
$201,110.43,  one  for  $110,000,  which  was  delivered  to  the 
Union  National  Bank  in  f  uU  payment  of  borrowed  money  due 
by  said  firm  to  said  bank.  The  other,  for  |91,110.43,  was 
delivered  to  a  member  of  said  firm  of  Cleaveland,  Cummings 
&  Woodruff.  Columbus  R.  Cummings  was  a  brother  of  Cor- 
nelius B.  Cummings,  and  a  director  in  the  Union  National 
Bank,  to  which  he  had  introduced  said  firm,  and  felt  in  honor 
bound  to  see  that  the  bank  suffered  no  loss. 

^^  9.  Immediately  thereafter,  Cleaveland,  Cummings  &  Wood- 
ruff sent  J.  J.  Knickerbocker,  as  their  attorney,  to  New  York, 
and  proposed  to  the  mercantile  creditors  of  that  firm  to  pay 
them  sixty  cents  on  the  doUar  of  their  respective  claims. 
When  application  to  the  plainti£b  was  made  to  accept  sixty 
cents  on  the  doUar  of  their  claims,  some  had  settled  at  that 
rate  and  some  had  not.  The  attorney  of  Cleaveland,  Cum- 
mings &  Woodruff  explained  the  situation  of  the  assets  of 
Cleaveland,  Cummings  &  Woodruff,  saying  that  the  bor- 
rowed money  was  to  be  paid  in  full,  which  would  not  l^ve 
enough  to  pay  quite  sixty  per  cent  of  the  remaining  indebted- 
ness. Libbey's  liability  as  a  member  of  the  firm  was  spoken 
of,  when  said  attorney  stated  to  the  plaintiffs  that  he  had  not 
had  opportunity  to  examine  into  the  question  and  was  not  in 
possession  of  information  to  know  whether  Libbey  could  make 
a  successful  defence  or  not,  but  that  it  was  a  question  they 
could  investigate  for  themselves.  One  of  said  plaintiffs  said 
to  said  attorney  they  had  sold  no  goods  to  the  defendants  on 
the  strength  that  Libbey  was  more  than  a  special  partner; 
that  no  credit  had  been  given  to  the  firm  on  the  faith  that 
Libbey  sustained  any  other  relation  to  it ;  that  Libbey  had 
lost  his  special  capital;  and  that  they  had  no  desire  tamake 
him  pay  more.  It  does  not  appear,  however,  from  the  evi- 
dence, that  the  defendants,  or  their  attorney,  communicated 
to  the  plaintiffs  the  fact  that  Libbey  had  signed  the  instru- 
ment in  writing  referred  to  in  the  fifth  finding,  or  that  he  made 
any  statement  as  to  Libbey's  financial  ability  to  pay  the  debts 
of  said  firm.  The  plaintiffs  at  first  refused,  but  about  the 
29th  of  December,  1883,  upon  the  receipt  of  the  sum  of 
VOL.  oxxxn— 21 
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$7275.15,  which  was  sixty  per  cent  of  their  entire  daim,  they, 
by  their  agent,  Walter  M.  Smith,  executed  and  deUvered  to 
the  said  John  J.  Knickerbocker,  the  attorney  for  the  defend- 
ants, at  Chicago,  an  instrument  in  writing,  as  follows: 

^'  ^  For  and  in  consideration  of  the  sum  of  seven  thousand  two 
hundred  and  seventy-five  and  ^  ($7275.15)  dollars,  to  us  in 
hand  paid  by  John  J.  Knickerbocker,  of  Chicago,  IlL,  the  re- 
ceipt whereof  is  hereby  acknowledged  and  confessed,  we  have 
sold,  assigned,  transferred  and  deliver^,  and  do  hereby  sell, 
assign,  transfer,  set  over  and  deliver  to  said  Knickerbocker, 
his  heirs,  executors,  administrators  and  assigns  the  above  and 
foregoing  claim  in  our  favor  and  against  the  late  firm  of 
Cleaveland,  Cummings  &  Woodruff,  and  all  other  claims  and 
demands  which  we  now  have  or  might  or  could  have  against 
the  said  Cleaveland,  Cummings  &  Woodruff,  by  reason  of  the 
happening  of  any  matter  or  thing  from  the  beginning  of  the 
world  to  the  day  of  the  date  hereof,  without  recourse  to  us, 
and  authorize  and  empower  said  Knickerbocker  to  sue  for, 
collect,  settle,  compound  and  give  acquittance  therefor  as 
fully  as  we  could  do  in  person. 

^'  ^In  witness  whereof  we  have  hereunto  set  our  hand  and 
seal  this  29th  day  of  December,  1883. 

"  *  Gkokob  C.  Riohakdson  &  Co.,     [skal.] 
"  'Pke  Walter  M.  Smtph,  [seal.] 

'^  Attached  to  said  instrument  are  the  following : 

" '  Chicago,  &^.  15, 1883. 

^*  ^  Four  months  after  date  we  promise  to  pay  to  the  order 
of  ourselves  one  thousand  three  hundred  ^nd  forty-seven  ^ff^ 
dollars  at  the  Mechanics'  National  Bank,  N. Y.,  value  received. 

«*DueJan'y  18,  1884. 

"  *  $1347.99.  Clsavbland,  CuHMnras  &  Woodbuff.' 

"  (Endorsed :)  *  Cleaveland,  Cummings  &  Woodruff.' 

" '  Chicago,  Sept.  15,  1883. 
"^Four  months  after  date  we  promise  to  pay  to  the  order 
of  ourselves  one  thousand  four  hundred  and  twenty-one  dol- 
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lars  and  -^  at  the  Mechanics'  National  Bank,  N.Y.,  value 

received. 

"*Due  Jan'y  18, 1884. 

"  *  $1421.41.  Clsavkland,  Cumminos  &  Woodruff.' 

"(lEndorsed :)  *  Cleaveland,  Cummings  &  Woodruflf.' 

"  *  Mess.  Cleaveland,  Cummings  and  Woodruff  to  George  C. 

Richardson  &  Co.,  debtors. 
« '  1888. 
"  *  Aug.  88.  To  mdse.,  60  days,  Sept.  15 
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"  And  Charles  W.  Woodruff,  one  of  the  said  defendants,  at 
the  same  time,  and  as  part  of  the  same  arrangement,  delivered 
to  the  said  agent  of  the  plaintiffs  an  instrument  in  writing  as 
follows,  viz.  : 

'^  ^  John  J.  Knickerbocker.  Jesse  Holdom. 

'^^  Knickerbocker  &  Holdom,  attomeys-at-law,  164  La  Salle 


8t. 


"  *  Chicago, 


188-. 


^^  ^  In  consideration  of  a  compromise  this  day  made  by  Messrs. 
Geo.  C.  Richardson  &  Co.  and  Messrs.  Jay,  Langdon  &  Co., 
of  New  York  City,  of  their  respective  claims  against  the  late 
firm  of  Cleaveland,  Cummings  &  Woodruff,  of  Chicago,  111., 
the  said  Cleaveland,  Cummings  &  Woodruff  stipulate  and 
agree  not  to  pay  voluntarily  to  any  of  their  creditors  holding 
claims  in  excess  of  one  thousand  dollars,  to  exceed  sixty  per 
cent  on  the  dollar  in  settlement:  Providing,  however,  that 
the  payment  of  attorneys'  fees  and  court  costs  in  all  cases 
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where  suits  have  been  heretofore  or  may  hereafter  be  com- 
menced shall  not  be  considered  as  an  evasion  or  violation  of 
this  agreement. 

"  '  ClKAVBLANB,  CuMKIKGS  &  WOODBUFF. 

"'Dec.  29th,  1883.' 

"  10.  In  April,  1884,  all  the  mercantile  debts  of  Cleaveland, 
Cummings  &  Woodruff  had  been  settled  at  sixty  cents  and  re- 
leased  except  about  $88,000.  The  firm  of  Yietor  &  Achelis  ^lad 
not  released  their  claim,  but  had  brought  a  suit  by  attachment 
thereon  against  James  O.  Cleaveland,  Cornelius  B.  Cummings, 
Charles  W.  Woodruff  and  Washington  Libbey,  which  was 
about  to  be  tried.  The  attorney  of  Cleaveland,  Cunmiings  & 
Woodruff  paid  to  Victor  &  Achelis  sixty  cents. on  the^ dollar 
of  their  claim,  who  thereupon  released  their  said  claim ;  but 
at  the  same  time  said  attorney  of  Cleaveland,  Cummings  & 
Woodruff  gave  his  check  (which  was  afterwards  paid)  to  the 
attorneys  of  Vietor  &  Achelis,  for  twenty-five  per  cent  on  the 
dollar  of  said  claim,  and  said  attorneys  remitted  twenty  of  said 
twenty-five  per  cent  to  Vietor  &  Achelis.  This  payment  to  the 
attorneys  of  Vietor  &  Achelis  was  a  cover  under  which  Vietor 
A  Achelis  were  to  and  did  receive  on  their  claim  more  than 
sixty  per  cent,  and  such  payment  was  made,  after  Vietor  & 
Achelis  had  refused  to  take  sixty  per  cent,  by  agreement  be- 
tween the  attorneys  of  Cleaveland,  Cummings  &  Woodruff  and 
Vietor  &  Achelis  that  Vietor  &  Achelis  should  receive  er^ty 
per  cent. 

^'  11.  The  amount  due  on  the  original  claim  is  $4850.10,  and 
the  interest  thereon  from  December  29th,  1883,  to  April  14th, 
1886,  is  $679.35,  making  $5529.45  in  all." 

Thereupon  a  judgment  was  entered,  which  stated  that  the 
<x>urt  found  the  issues  for  the  plaintiffs,  and  assessed  their 
damages  at  $5529.45,  and  overruled  a  motion  by  the  defend- 
ants for  a  new  trial,  and  ordered  that  the  plaintiffs  recover 
from  the  defendants  Cleaveland,  Cummings  and  Libbey,  survi- 
vors of  Woodruff,  $5529.45  damages  and  $147.80  costs.  To 
review  this  judgment,  the  defendants  brought  a  writ  of  error. 

There  was  a  bill  of  exceptions,  which  stated  that  both  par- 
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ties  addaoed  evidence  tending  to  prove  the  issues  on  their 
respective  sides ;  that^  when  the  written  paper  dated  October 
30,  1883,  set  forth  in  the  fifth  special  finding,  was  offered  in 
evidence,  the  defendants  objected  to  its  introduction,  on  the 
g^round  that  it  was  incompetent  and  irrelevant,  but  the  court 
overruled  the  objection  and  admitted  the  paper  in  evidence^ 
and  the  defendants  excepted ;  that  the  plaintiffs  also  offered 
in  evidence  the  paper  dated  December  29, 1883,  signed  '^  Cleave- 
land,  Cummings  &  Woodruff,"  set  forth  at  the  close  of  the 
ninth  special  finding;  that  the  defendants  objected  to  its 
introduction,  on  the  grounds  of  variance  and  incompetency, 
but  the  court  overruled  the  objection  and  admitted  the  paper 
in  evidence,  and  the  defendants  excepted ;  that  evidence  was 
introduced  touching  the  matters  named  in  the  tenth  special 
finding,  and  the  defendants  adduced  evidence  tending  to  show 
that  no  payment  was  made  to  either  of  the  mercantile  credi- 
tors by  preference,  or  with  a  view  to  discriminate  between  one 
of  the  said  creditors  and  another ;  that  the  defendants  objected 
to  the  evidence  tending  to  show  that  Yietor  &  Achelis  were 
paid  more  than  sixty  per  cent,  on  the  ground  that  such  pay- 
ment, if  made  as  claimed  by  the  plaintiffs,  was  not  made 
Toluntarily;  that  the  court  overruled  the  objection,  and  held 
that,  under  the  contract  of  December  29, 1883,  signed  '^  Cleave- 
land,  Cummings  &  Woodruff,"  any  payment  over  sixty  per 
cent  was  made  voluntarily,  unless  such  claim  had  gone  to 
judgment ;  that  the  defendants  excepted  to  such  ruling;,  and 
that  it  appeared  from  the  evidence  that  the  borrowed  money 
was  paid  in  full  during  November,  1883,  and  each  of  the 
mercantile  creditors  received  sixty  per  cent  on  their  claims^ 
from  deaveland,  Cummings  &  Woodruff. 

Mr.  James  8.  HaHcm^  (with  whom  was  Mr,  8.  8.  Gregory 
on  the  brief,)  for  plaintiffs  in  error,  cited :  Kingeley  v.  Kmge- 
ley,  20  Illinois,  203 ;  Potter  v.  Green,  6  Allen,  442 ;  Brooks  v. 
WhUe,  2  Met.  (Mass.)  283 ;  Goodno^o  v.  Smith,  18  Pick.  414; 
Stbree  v.  Tripp,  15  M.  &  W.  23 ;  8ermss  v.  McDonrieU,  107 
lf.T,260;  Grahams.  Meyer,  99  IS,  Y.&ll\  Carey  y.  JBa/rretty 
4t  C.  P.  Div.  379 ;  Chicago  dh  Alton  JRaUroad  v.  Chicago,  Ver- 
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milian  dkc.  Goal  Co,y  79  Illinois,  121 ;  Radioh  v.  Jfutohins^  95 
U.  8.  210,  213 ;  In  re  Sturges,  8  Bissell,  79. 

Mr.  J,  JR.  JDoolitUey  for  defendants  in  error,  cited :  2  Parsona 
Contr.  6  ed.  671,  672;  Serviss  v.  McDonneU,  107  K  Y.  260, 
265 ;  Heft&r  v.  Cahn,  73  Illinois,  296,  300 ;  Bump  on  Compo- 
sition, 20,  23 ;  Seving  v.  Gale,  28  Indiana,  486 ;  ElfM  v.  SfiaWj 
2  Sawyer,  94,  106 ;  Hoare  v.  Dawes,  1  Doug.  871 ;  Robinr 
son  V.  WUhinson,  3  PricJe,  588 ;  Graham  v.  Meyer,  99  N.  Y. 
611 ;  DamJymann  v.  Schulting,  75  N.  Y.  55 ;  S.  G.  (2d  trial) 
85  N.  Y.  622,  623 ;  Garey  v.  BarreU,  4  a  P.  Div.  (1879)  379, 
381,  382 ;  Kingsley  v.  Kingaley,  20  Illinois,  203 ;  Miller  v. 
Manice,  6  Hill,  114;  Wann  v.  McNulty,  2  Oilman  (111.)  355; 
Bradshaw  v.  Gomhs,  102  Illinois,  428,  433;  1  Greenleaf  Ev,, 
12  ed.  34,  §  284 ;  Morgan  v.  Griffith,  L.  K.  -6  Ex.  70 ;  Lewis 
V.  Sedbury,  74  N.  Y.  409 ;  Ghajpin  v.  Dohson,  78  K  Y.  74. 

Mb.  Justice  Blatchford,  after  stating  the  case  as  above  re- 
ported, delivered  the  opinion  of  the  court. 

It  is  contended  for  the  plaintiffs  that  their  assignment  to 
Knickerbocker  was  not  binding  upon  them,  because  the  de- 
fendants did  not  disclose  to  them  the  financial  standing  of 
Libbej,  nor  the  fact  of  his  liability  as  a  general  partner  in  the 
firm  of  Cleaveland,  Cummings  &  Woodruff,  nor  the  liability 
in  regard  to  the  debts  of  that  firm  assumed  by  him  t)y  the 
paper  set  forth  in  the  fifth  finding. 

But  the  ninth  finding  sets  forth  fully  what  took  place  be- 
tween Knickerbocker  and  the  plaintiffs,  on  the  visit  of  the 
former  to  the  latter,  at  New  York,  to  propose  to  them  to 
accept  from  the  defendants  sixty  cents  on  the  dollar.  That 
finding  states  that  Knickerbocker  explained  the  situation  of 
the  assets  of  Cleaveland,  Cummings  &  Woodruff,  saying  that 
the  borrowed  money  was  to  be  paid  in  full,  which  would  not 
leave  enough  to  pay  quite  sixty  per  cent  of  the  remaining 
indebtedness  (a  fact  which  was  true,  according  to  the  seventh 
finding) ;  that  Libbey's  liability  as  a  member  of  the  firm  was 
spoken  o(^  when  Knickerbocker  stated  to  the  plaintiffs  that  he 


Digiti 


zed  by  Google 


CLEAVELAWD  v.  EICHAEDSON.  827 

Opinion  of  tlie  Court. 

had  not  had  opportanity  to  examine  into  the  question  and 
was  not  in  possession  of  information  to  know  whether  Libbej 
could  make  a  successful  defence  or  notj  but  that  it  was  a  ques- 
tion they  could  investigate  for  themselves ;  and  that  one  of 
the  plaintiffs  said  to  Knickerbocker  that  they  had  sold  no 
goods  to  the  defendants  ^^on  the  strength  that  Libbey  was 
more  than  a  special  partner/'  that  no  credit  had  been  given 
to  the  firm  on  the  faith  that  Libbey  sustained  any  other  rela- 
tion to  it,  that  Libbey  had  lost  his  special  capital,  and  that 
they  had  no  desire  to  make  him  pay  more.  The  ninth  finding 
does  not  state  that  Xnickerbocker  was  in  possession  of  any 
information  such  as  that  which  he  stated  to  the  plaintiffs  he 
was  not  in  possession  of. 

The  ninth  finding  further  says  that  it  does  not  appear  from 
the  evidence  that  the  defendants  or  Knickerbocker  communi- 
cated to  the  plaintiffs  the  fact  that  Libbey  had  signed  the 
paper  set  forth  in  the  fifth  finding,  or  that  Knickerbocker 
made  any  statement  as  .to  Libbey '3  financial  ability  to  pay  the 
debts  of  the  defendants'  firm.  It  is  not  shown  that  Knickeis 
booker  made  a  false  answer  to  any  inquiry  put  to  him  by  the 
plaintiffs. 

It  thus  appears  that  Libbey's  liability  as  a  member  of  the 
defendants'  firm  was  spoken  of  between  Knickerbocker  and 
the  plaintiffs ;  that  Knickerbocker  made  to  them  no  represen- 
tation that  Libbey  was  not-  liable,  but  substantially  stated  to 
them  that  the  question  of  Libbey's  Uability  was  a  matter  to 
be  examined  into,  and  one  which  they  could  investigate  for 
themselves;  that  the  plaintiffs  communicated  to  Knicker- 
bocker at  the  time  the  idea  that,  in  their  dealings  with  the 
defendants,  they  had  always  acted  on  the  view  that  Libbey 
was  only  a  special  partner ;  and  that  Knickerbocker  did  not 
state  to  the  plaintiffs  that  Libbey  was  not  financially  able  to 
pay  the  debts  of  the  defendants'  firm. 

The  exact  date  of  this  interview  in  New  York,  between 
Knickerbocker  and  the  plaintiffs,  does  not  appear,  but  it  would 
seem,  from  the  eighth  and  ninth  findings,  that  an  interval  of 
between  five  and  six  weeks  must  have  elapsed  between  the 
time  of  that  interview  and  the  29th  of  December,  1883,  when 
the  assignment  to  Knickerbocker  was  executed. 
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It  is  not  found  by  the  court  that  it  was  known  to  the  de- 
'fendahts'  firm  or  to  Libbej  that  the  latter  was  not  merely  a 
special,  partner;  nor  is  it  found  that  the  defendants  were 
guilty  of  any  fraudulent  concealment..  The  suggestion  by 
Knickerbocker  to  the  plaintiffs  that  there  was  a  question  as  to 
the  liability  of  Libbey  as  a  general  partner,  was  full  enough 
to  put  them  on  inquiry,  and  to  call  upon  them  to  investigate 
the  question  for  themselves,  during  the  five  or  six  weeks  that 
elapsed  before  they  made  the  assignment  to  Enickerbocker. 

As  to  the  statement  in  the  ninth  finding,  that  it  does  not 
appear  that  the  defendants  or  Knickerbocker  communicated 
to  the  plaintiffs  the  fact  that  Libbey  had  signed  the  paper  set 
forth  in  the  fifth  finding,  it  is  to  be  remarked  that  that  paper 
sets  forth  that  the  liabilities  of  the  defendants'  firm  were  to 
be  paid  by  the  proposed  new  firm  of  Cummings,  Woodruff  & 
Brown ;  and  that  the  sixth  finding  states  that  it  was  oontem* 
plated,  on  the  day  that  paper  bears  date,  that  a  new  firm  would 
be  formed,  composed  of  Cornelius.  B.  Cummings,  Charles  W. 
Woodruff  and  Swan  Brown,  as  general  partners,  and  Wash- 
ington Libbey  as  special  partner,  but  that  such  new  firm  was 
never  formed,  although  Cleaveland  supposed  it  was  so  formed 
when  he  sold  out  to  Libbey  his  interest  in  the  firm  of  Cleave- 
land, Cummings  &  Woo^nff,  on  the  day  that  paper  was 
signed.  As  the  new  firm  was  never  formed,  that  paper  had  no 
effective  force  at  the  time  of  the  interview  between  Knicker- 
bocker and  the  plaintiffs,  or  at  the  time  the  assignment  to 
Enickerbocker  was  made.  Besides,  Libbey  was  to  be  only  a 
special  partner  in  the  new  firm. 

We  are  unable  to  see,  in  this  case,  any  breach  of  good  faith 
on  the  part  of  the  defendants,  or  any  misrepresentation  as  to 
the  assets  of  their  firm,  or  any  false  answer  by  Knickerbocker 
to  any  question  put  to  him  by  the  plaintiffs. 

It  is  found  as  a  fact,  by  the  court  below,  that  Cleaveland^ 
Cummings  and  Libbey,  with  one  Shelley,  in  December,  1881, 
formed  a  limited  copartnership  under  the  statute  of  Blinois^ 
under  the  name  of  ^^  Cleaveland,  Cummings  &  Shelley,"  in 
which  Libbey  was  a  limited  partner,  having  put  in  $60,000  of 
capital ;  that,  about  the  1st  of  May,  1883,  Shelley  went  out  of 
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the  firm,  and  Woodraff  came  into  it,  the  Arm  being  then  called 
^^deaveland^  Cummings  &  Woodruff;"  and  that  that  firm 
intended,  as  between  its  members,  to  do  business  as  a  limited 
partnership,  but  did  not  take  the  steps  required  by  law  to  make 
itself  a  limited  partnership  under  the  statute  of  Illinois.  It  is 
not  found  that  either  Cleaveland,  or  Cummings,  or  Woodruff, 
or  Libbej,  supposed  at  any  time  that  the  copartnership  was 
other  than  a  limited  one;  and  it  distinctly  appears,  by  the 
ninth  finding,  that  the  plaintiffs,  in  selling  their  goods  to  the 
defendants,  all  the  time  regarded  libbey  as  only  a  special 
partner. 

In  a  case  very  like  the  one  before  us  {Damhmann  v.  SchuUingj 
75  N.  Y.  55)  it  was  held  that  a  party  can  commit  a  legal  fraud, 
in  a  business  transaction  with  another,  only  by  fraudulent  mis- 
repres^itations  of  fact,  or  by  such  conduct  or  artifice,  for  a 
fraudulent  purpose,  as  will  mislead  the  other  party,  or  throw 
him  off  his  guard,  and  cause  him  to  omit  inquiry  or  examination 
which  he  would  otherwise  make;  that  where  there  is  no  such 
relation  of  trust  or  confidence  b^ween  the  parties  as  imposes 
upon  one  an  obligation  to  give  full  information  to  the  other, 
the  latter  cannot  proceed  blindly,  Emitting  all  inquiry  and  ex- 
amination, and  then  complain  tL  .t  the  other  did  not  volunteer 
to  give  the  information  he  had ;  that  ignorance  of  a  fact  ex- 
trinsio  and  not  essential  to  a  contract,  but  which,  if  known^ 
might  have  influenced  the  action  of  a  party  to  the  contract,  is 
not  such  a  mistake  as  will  authorize  equitable  relief ;  and  that^ 
as  to  such  facts,  the  party  must  rely  upon  his  own  vigilance, 
and,  if  not  imposed  upon  or  defrauded,  will  be  held  to  his  con- 
tract, "that  was  an  action  brought  to  set  aside  a  release  under 
seal,  on  the  ground  that  it  was  inoperative,  because  obtained 
by  misrepresentation  and  a  concealment  of  material  facts.  It 
was  not  found  that  there  was  any  fraudulent  misrepresentation^ 
and  there  was  none  in  fact,  and  there  was  no  misrepresentation 
of  any  kind,  nor  was  there  any  fraudulent  concealmentiof  any 
facts ;  nor  was  any  statement  or  artifice  used  to  throw  off 
from  his  guard  or  to  entrap  or  mislead  the  party  executing  the 
release.  The  court  says  in  its  opinion:  '^A  party  buying  or 
selling  property^  or  executing  instruments,  must,  by  inquiry  or 
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examination,  gain  all  the  knowledge  he  desires  He  oaonot 
proceed  blindly,  omitting  all  inquiry  and  examination,  and  then 
complain  that  the  other  party  did  not  volunteer  all  the  infor- 
mation he  had."  These  views  were  reaffirmed  when  the  case 
was  again  before  the  court,  in  85  N.  Y.  622. 

In  Orahami  v.  Meyer^  99  N.  Y.  611,  it  was  held  that  a  com- 
promise made  by  a  debtor  with  his  creditor  cannot  be  assailed 
on  the  ground  that  the  debtor  omitted  to  disclose  his  financial 
condition;  and  that  where  he  is  not  questioned  in  regard 
thereto,  and  does  nothing  to  mislead,  he  is  not  bound  to  make 
any  such  disclosure.  It  was  claimed  in  that  case  that,  although 
there  was  a  failure  to  show  that  any  fraudulent  representa- 
tions were  made  on  the  part  of  the  debtor  to  induce  the  com- 
promise, yet  it  ought  to  be  set  aside  on  account  of  the  undue 
•concealment  by  thd  debtor  and  his  attorney  of  the  true  con- 
dition of  the  estate  of  the  debtor,  which  he  had  assigned  under 
a  general  assignment  for  the  benefit  of  his  oteditors.  The 
court  said :  ^'  But  the  defendant  was  not  bound  to  make  any 
-disclosure  of  his  financial  condition.  He  was  not  asked  to 
make  any.  He  made  no  misrepresentations,  and  did  nothing  to 
mislead  Graham,  or  prevent  him  from  inquiring,  or  to  throw 
him  off  from  his  guard.  They  negotiated  at  arms'  lengtb- 
The  defendant  was  in  no  trust  or  confidential  relation  with 
him.  It  is  true  that  he  had  made  an  assignment,  and  bad 
thereby  .created  a  trust  for  Graham's  benefit.  But  he  was  not 
the  trustee.  He  bore  the  simple  relation  to  him  of  debtor,  and 
he  had  the  right  to  make  the  best  compromise  with  him  he 
oould,  using  no  fraud  or  culpable  artifice  to  accomplish  the 
result.  Each  party  to  such  a  compromise  has  the  right  to  the 
advantage  which  his  superior  skiU,  foresight  and  knowledge 
may  give  him.  The  business  of  the  world  can  be  conducted 
upon  no  other  basis.  If  either  party  desires  information  from 
the  other,  he  must  ask  for  it ;  and  then  he  must  not  be  misled 
or  deceived  by  answers  given.  These  views  are  fully  sus- 
tained by  the  case  of  Darr^nrumn,  v.  SchtdUng^  75  N.  Y.  68, 
and  the  court  below  was  not  mistaken  in  holding  that  that 
case  was  a  controlling  authority  for  the  decision  it  mada  The 
principles  of  law  laid  down  in  that  case  were  in  no  way  im- 
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pugned  or  questioned  when  the  case  again  oame  before  this 
court)  in  85  N.  Y.  623,  bat  they  were  reaffirmed.'^ 

As  to  libbey's  financial  ability,  the  seventh  finding  states 
that  he  '^  was  reputed  to  be  a  man  of  laige  wealth,"  not  that 
he  was  a  man  of  large  wealth.  The  failure  of  Enickerbooker 
to  make  any  statement  as  to  Libbey's  financial  ability  to  pay 
the  debts  of  the  defendants'  -firm  oa^nnot  give  rise  to  any  in- 
ference of  concealment  or  fraud,  because  the  importance  of 
Libbey's  financial  ability  depended  entirely  upon  'v^'hether  he 
was  a  special  or  a  general  partner;  and  the  stateitient  made 
by  one  of  the  plaintiffs  to  Knickerbocker,  that  they  had  acted, 
in  their  dealings  with  the  defendants'  firm  on  the  view  that 
Libbey  was  only  a  special  partner,  joined  with  the  fact  that 
Knickerbocker  distinctly  suggested  to  them  an  investigation 
of  the  question  as  to  the  character  of  Libbey's  liability  as  a 
membier  of  the  firm,  shows  that  there  was,  no  duty  on  the  part 
of  Knickerbocker,  as  representing  the  defendants,  to  make  any 
statement  as  to  Libbey's  actual  or  reputed  financial  ability. 

The  only  remaining  question  is  as  to  whether  the  defend- 
ants violated  the  agreement  made. by  them  in  the  paper 
signed  in  their  firm  name,  dated  December  29, 1888,  set  forth 
Id  the  ninth  finding,  ^'  not  to  pay  voluntarily  to  any  of  their 
creditors  holding  claims  in  excess  of  one  thousand  dollars,  to 
exceed  sixty  per  cent  on  the  dollar  in  settlement." 

It  appears  by  the  tenth  finding,  that,  in  April,  1884,  all  the 
mercantile  debts  of  the  defendants'  firm  had  been  settled 
at  60crats  and  released,. except  about  $88,000 ;  that  the  firm 
of  Yietor  &  Acbelis  had  not  released  their  claim,  but  had 
brought  a  suit  by  attachment  thereon,  against  Cleaveland, 
Gummings,  Woodruff  and  Libbey,  which  was  about  to  be 
tried ;  that  the  attorney  of  the  defendants'  firm  paid  to  Yie- 
tor  &  Achelis  60  cents  on  the  dollar  of  their  claim,  which  they 
thefreupon  released,  and  that  at  the  same  time  said  attorney 
gave  his  check,  which  was  afterwards  paid,  to  the  attorneys  of 
Yietor  &  Achelis,  for  25  per  cent,  on  the  dollar  of  said  claim, 
and  the  latter  attorneys  remitted  20  of  said  25  per  cent  to 
Yietor  &  Achelis;  that  this  payment  was  a  cover  under 
which  Yietor  &  Achelis  were  to  and  did  receive  on  their  claim 
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more  than  60  per  oent^  and  such  payment  was  made,  after 
Victor  &  Achelifl  had  refused  to  take  60  per  cent,  by  agree- 
ment between  the  attorneys  of  Cleaveland,  Cummings  & 
Woodruff,  and  of  Yietor  &  Achelis,  that  the  latter  should  re- 
ceive 80  per  cent. 

We  are  of  opinion  that  the  facts  set  forth  in  the  tenth  find- 
ing fail  to  show  that  the  payment  of  the  20  per  cent  to  Yietor 
&  Achelis  was  a  voluntary  payment.  They  had  brought  a 
suit  by  attachment  on  their  claim,  against  their  debtors,  and 
the  suit  was  about  to  be  tried.  There  was  evidently  no  de- 
fence to  it,  and  a  judgment  for  the  full  amount  of  it  would  be 
recovered,  and  it  was  secured  by  attachment.  A  settlement 
of  the  entire  claim  for  80  per  cent  would  be  a  saving  of  SO 
per  cent,  and  would,  to  that  extent,  increase  the  assets  of  the 
firm,  which  were  not  quite  sufficient  to  pay  the  60  cents  on 
the  dollar  which  the  firm  proposed  to  pay  on  the  mercan- 
tile debts,  and  which  they  had  paid,  by  April,  1884,  and  prior 
to  the  transaction  with  Yietor  &  Achelis,  on  debts  amounting 
to  1373,000.  Under  these  circumstances,  the  payment  of  the 
30  per  cent  to  Yietor  &  Achelis  was  not  voluntary. 

It  appears  by  the  bill  of  exceptions  that  the  defendants  ob- 
jected to  the  evidence  tending  to  show  that  Yietor  &  Achelis 
were  paid  more  than  60  per  cent,  on  the  ground  that  such  pay- 
ment was  not  made  voluntarily,  but  that  the  court  held  that, 
under  the  paper  of  December  29, 1883,  signed  by  Cleaveland, 
Cummings  &  Woodruff,  any  payment  over  60  per  cent  was 
made  voluntarily,  unless  the  claim  had  gone  to  judgment.  If 
the  claim  had  gone  to  judgment,  the  payment  over  60  per  cent 
would  have  been  40  per  cent ;  and  we  do  not  see  that  the 
payment  of  the  20  per  cent,  at  the  time  it  was  made,  was  any 
the  less  involuntary  than  would  hav«  been  the  payment  of  the 
40  per  cent  after  judgment  had  been  obtained. 

In  Carey  v.  Barrett,  4  C.  P.  Div.  379,  certain  creditors  of 
the  defendant  signed  an  agreement,  to  which  the  plaintiff  ab- 
sented, setting  forth  that  they,  in  consideration  of  ten  shillings 
in  the  pound  on  their  respective  debts,  agreed  to  accept  the 
same  in  discharge  of  those  debts,  '^  the  whole  of  the  creditors 
receiving  not  exceeding  a  like  sum  in  discharge  of   their 
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debts.''  At  the  time  the  agreement  was  entered  into,  it  was 
known  that  the  debtor  was  being  sued  by  a  creditor  for  a  sum 
of  money  whioh  was  afterwards  paid  in  full  the  day  before 
the  cause  was  ripe  for  trial.  In  oonseqaence  of  this,  liie  plain- 
tiff sued  the  defendant  to  recover  a  part  of  his  unpaid  debt. 
The  court  (Lord  Coleridge,  C.  J.,  and  Lindley,  J.)  held  that 
the  agreement  of  compromise  was  limited  to  the  creditors  who 
signed  it,  and  that,  even  if  that  were  not  so,  the  pavment  to 
the  creditor  who  was  paid  in  full,  being  made  under  pressure, 
and  not  in  pursuance  of  a  prior  arrangement  to  give  him  a 
preference,  did  not  render  the  transaction  void.  Lord  Coleridge 
said  that  the  payment  in  full  ^  was  not  the  less  a  payment 
under  process  of  law,  because  the  debtor  did  not  wait  to  incur 
the  expense  of  a  judgment  and  execution." 

In  Radich  v.  Sutchins,  95  TJ.  S.  210,  213,  it  is  laid  down 
that  where  there  is  an  actual  or  threatened  exercise  of  power 
possessed  over  the.  property  of  another  by  the  party  exacting 
or  receiving  a  payment,  there  is  coercion  or  duress,  which  will 
render  a  payment  involuntary;  and  the  case  of  Mayor  of 
Baltimore  v.  Leffermcm^  4  Gill,  426,  is  cited,  which  holds,  that 
when  a  payment  is  made  to  emancipate  property  from  an 
actual  and  existing  duress  imposed  upon  it  by  the  party  to 
whom  the  money  is  paid,  the  payment  is  to  be  regarded  as 
compulsory. 

The  judgment  ie  reversed^  and  the  case  is  remanded  to  the 
Circuit  Court  witli  a  direction  to  enter  judgment  for  the 
defendants  on  the  ^findings  of /act. 

Mb*  JusncB  Millbb  dissented. 

Mb.  Chief  Justice  Fullbb,  having  been  of  counsel  in  this 
oase,  did  not  sit  in  it  or  take  any  part  in  its  decision. 
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UNITED  STATES  v.  DAVIS. 

AFPBAL    FBOM    THB    DI8TBI0T    OOUBT   OF  THE   UKITED    8TATB8    FOR 
THE  DISTBICr  OF  KABYLAKD. 

Ko.  1088.    Submitted  NoTembOT  4, 1880.  —  Dwrfded  Deeembw  9, 1888. 

A  regulation  by  the  Fresideiit  to  fix  the  length  of  service  and  compenaatlon 
of  special  deputy  marshals,  or  supervisors  of  elections,  appointed  In  pur- 
snance  of  the  provisions  in  Bey.  Stat.  §§  2012, 2016  and  2021,  if  it  has  any 
validity,  cannot  have  a  retroactive  eiTect. 

The  case  is  stated  in  the  opinion. 

Mr.  Assistant  Attorney  General  Cotton  for  appellants. 

Mr.  Charlee  C.  Lancaster  for  appellea 

Mb.  JusnoE  Lahab  delivered  the  opinion  of  the  court. 

On  Ihe  2d  day  of  Decembw,  1887^  the  appellee^  Tyler  Davifl^ 
bronght  suit  against  the  United  States  in  the  District  Ooart  of 
the  United  States  for  the  District  of  Maryland,  under  the  act 
of  March  3, 1887,  24  Stat.  505,  giving  to  the  District  Courts 
of  the  United  States  concurrent  jurisdiction  with  the  Court  of 
Claims  in  suits  against  the  United  States  where  the  amount 
in  dispute  does  not  exceed  $1000,  (with  a  few  exceptions  not 
necessary  to  be  considered  in  this  case,)  to  recover  the  sum  of 
$25,  alleged  to  be  a  balance  due  him  for  services  performed  as 
a  special  deputy  marshal  at  the  Congressional  election  of  1886, 
in  the  city  of  Baltimore,  in  that  State. 

Issue  having  been  joined  upon  a  demurrer  filed  by  the  plain- 
tiff to  the  answer  of  the  United  States,  the  court  found  the 
facts  and  the  law  in  favor  of  the  plaintiff,  and  rendered  judg- 
ment in  his  favor  for  the  amount  demanded.  The  United 
States  appealed. 

At  the  last  term  of  this  court  the  case  was  before  us  on  a 
motion  to  dismiss  the  appeal  upon  the  ground  that  the  United 
States  were  not  entitled  to  appeal  from  a  judgment  of  the 
District  Court  against  them  where  the  amount  in  dispute  was 
less  than  $5000.    The  motion  waB  denied,  the  court  holding 
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that^  under  the  act  of  March  S,  1887,  ra^a,  appeajB  from  the 
Distriot  Ck>art  were  governed  by  the  same  law  as  applied  in 
the  case  of  appeals  from  the  Coort  of  Claims  in  lil^  cases. 
131  IT.  S.  37.    The  case  is  now  here  on  its  merits. 

There  is  no  dispute  as  to  the  facts.  As  found  by  the  court 
below,  they  are  as  follows : 

<^(1)  The  plaintiff  was  duly  appointed  and  commissioned 
special  deputy  marshal  of  election  for  the  18th  ward  of  Balti- 
more City,  in  the. State  of  Maryland,  by  Greorge  K.  Caimes, 
Esq.,  United  States  marshal  for  the  district  of  Maryland,  on 
the  3d  day  of  September,  a.d.  1886,  in.  pursuance  of  section 
2021  of  the  United  States  Bevised  Statutes,  and  the  supple- 
ments and  amendments  thereto,  and  he  duly  qualified  and 
entered  upon  his  duties. 

^^(2)  The  laws  of  Maryland  governing  registration  for  Con- 
gressional and  other  elections  in  the  city  of  Baltimore  require 
that  the  officers  of  registration,  for  the  purpose  of  correcting 
the  lists  of  qualified  voters,  shall  sit  with  open  doors,  in  the 
several  wards  of  the  city,  from  9  a-m.  to  9  p.]c,  for  fifteen 
suecdasive  days,  commencing  on  the  first  Monday  of  Septem- 
ber, and  afterwards,  for  the  purpose  of  revising  the  lists,  for 
three  (3)  successive  days,  commencing  on  the — r- Monday  of 
October. 

^^(3)  The  plaintiff,  in  pursuance  of  his  said  appointment, 
and  of  the  provisions  of  section  2016  of  the  Bevised  Statutes, 
which  authorized  and  required  the  supervisors  of  elections  to 
attend  at  all  times  and  places  fixed  for  the  r^stration  of 
voters,  who,  being  registered,  would  be  entitled  to  vote  for  a 
representative  or  delegate  in  Congress,  and  to  personally  in- 
spect and  scrutinize  such  registration,  and  in  pursuance  of 
section  2021,  which  made  it  his  duty,  when  required  thereto, 
to  aid  and  assist  the  supervisors  of  Section  in  the  verification 
of  any  lists  of  persons  who  may  have  registered,  did  attend 
to  said  registration  in  the  said  ward  for  which  he  was  ap- 
pointed for  the  purpose  of  aiding  and  assistiiig  the  supervisors 
of  election,  for  fifteen  days  in  September,  a.d.  1886,  and  for 
three  days  in  October,  1886,  being  October  4th,  5th  and  6th 
in  said  year. 
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^'(4)  The  United  States  marshal  for  this  district,  on  the 
10th  of  October,  1886,  received  from  the  Attorney  General  of 
the  United  States  a  circnlar  letter,  in  which  he  notified  the 
marshal  that  ^  it  is  not  expected  that  supervisors  and  deputy 
marshals  will  receive  compensation  for  more  than  five  days' 
services,  and  they  should  be  so  informed.  Within  this  time 
all  can  be  done,  it  is  thought,  that  ought  to  be  done.' 

"  (5)  The  plaintiff  was  on  duty  and  had  performed  eighteen 
days  of  proper  and  necessary  service  as  special  marshal  before 
the  circular  letter  of  the  Attorney  General,  relied  upon  in  the 
answer  of  the  United  States,  had  been  received.'* 

Section  2031  of  the  Bevised  Statutes  provides,  among  other 
things,  that  ^^  there  shall  be  allowed  and  paid  to  .  .  .  each 
special  deputy  marshal,  who  is  appointed  and  performs  his 
duty  under  the  preceding  provisions,  compensation  at  the  rate 
of  five  dollars  per  day  for  each  day  he  is  actually  on  duty,  not 
exceeding  ten  days." 

The  defence  relied  upon  by  the  United  States  is,  that  the 
President  had  authority  to  regulate  the  length  of  service  and 
compensation  of  a  special  deputy  marshal  or  a  supervisor  of 
election ;  and  that,  having  such  authority,  and  havijig  under- 
taken, through  the  Attorney  General,  to  make  such  r^ula- 
tions,  by  the  circular  letter  aforesaid,  those  regulations  are 
binding  upon  inferior  officers.  Upon  the  facts  in  this  case,  it 
is  to  be  observed  that  the  question  of  the  authority  of  the 
President  to  make  the  regulations  mentioned  does  not  arise 
here;  for,  as*  shown  by  the  findings  of  fact,  the  services  for 
which  compensation  is  demanded  were  performed  prior  to 
the  date  when  the  circular  letter  was  issued  from  tlje  Attorney 
General's  office.  They  were  performed  under  the  statutes 
mentioned,  and  compensation  must  be  made  accordingly. 
Whether  the  President  had  the  power  to  make  the  regulations 
prescribed  by  the  above-mentioned  circular  or  not,  they  mani- 
festly cannot  have  a  retroactive  effect,  so  as  to  invalidate  a 
claim  for  services  performed  before  they  were  in.  existence. 

The  judgment  of  the  court  below  is 

Affi/rnved. 
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United  States  v.  Schofield.  Appeal  from  the  District  Court 
of  the  United  States  for  the  District  of  Maryland.  No.  1034 ; 
submitted  with  No.  1033.  M&.  Justice  Lamab  delivered  the 
opinion  of  the  court.  This  case  is  similar  in  all  its  essential 
features  to  the  preceding  one  of  United  States  v.  Davis,  and  the 
decision  in  it  should  be  the  same.  For  the  reasons  given  in  the 
opinion  in  that  case  the  judgment  of  the  court  below  in  this  case  is 

Affimied. 

Mr,  Assistant  Attorney  General  Cotton  for  appellants. 

Mr.  Gharles  (7.  Ixmcaster  for  appellee. 


BACHRACK  v.  NORTON. 

BBBOB  TO  THE  OIBOUIT  OOUBT  OF   THE    UNITED    STATJ^    FOB    THE 
NOBTHEBN  DISTBIGT  of  TEXAS. 

No.  116.    Argued  tad  rabmltted  NoT»mb«r  16, 1880.  —  Deoidad  DMemb«r  0, 1889. 

An  action  on  a  marshal's  bond,  to  recoyer  damages  for  the  wrongful  taking 
of  goods  under  an  attachment  issued  out  of  a  Circuit  Court  of  the  United 
States,  is  a  case  arising  under  the  laws  of  the  United  States,  and  is  with- 
in the  Jurisdiction  of  a  Circuit  Court  of  the  United  States  wlthont  aver^ 
ment  of  citizenship  of  the  parties.  Feibeltnan  ▼.  Packard,  109  U.  S.  421, 
ai&rmed  and  applied. 

In  the  absence  of  a  statute  forbidding  it,  an  assignment  for  the  benefit  of 
creditors  may  be  made  to  an  assignee  who  is  not  a  citizen  or  resident  of 
the  State  where  the  assignment  is  made  or  the  debtor  resides. 

It  having  been  held  in  Cunningham  r.  Norton^  126  U.  S.  77,  tliat  the  act  of 
Texas  of  March  24, 1S79,  was  intended  to  fayor  general  assignments  by 
insolyents  for  the  benefit  of  their  creditors,  and  to  sustain  them  notwith- 
standing technical  defects;  it  is  now  Held,  that  there  is  nothing  in  the 
sixth  section  of  the  act,  directing  the  assignee's  bond  to  be  filed  with  the 
county  clerk  of  *'hi$"  county,  to  indicate  a  legiHlatiye  intent  that  an 
assignee  under  such  an  assignment  must  necessarily  be  a  citizen  or  resi- 
dent of  the  State. 

Mr.  H.  G.  Robertson  and  Mr.  Somriie  Robertson^  for  plaintiff 
in  eiTor,  submitted  on  their  brief. 

Mr.  D.  A.  McKnight  for  defendant  in  error.      M)r.  John 
Johns  was  ^vith  him  on  the  brief. 
VOL.  Gzxxn— 22 


Digiti 


zed  by  Google 


886  OCTOBER  TERM,  1889. 

Opinion  of  the  Conrt. 
Mb.  JiTffnoB  Bradley  delivered  the  opinion  of  the  conrt. 

This  is  an  aotion  on  a  marshal's  bond,  against  him  and  his 
soreties,  to  recover. damages  for  his  wrongful  taking  of  the 
goods  of  the  plaintiff  nnder  an  attachment  issued  out  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District  of 
Texas,  against  one  Myerson.  According  to  the  decision  in 
Feibelmom  v.  Packardy  109  IT.  S.  421,  it  is  a  case  arising  under 
the  laws  of  the  United  States,  and  is  therefore  within  the  juris- 
diction of  the  Circuit  Court  without  any  averment  of  citizen- 
ship of  the  parties. 

The  plaintiff  avers  that  Myerson  had  previously  assigned  the 
goods  to  him  for  the  benefit  of  his  creditors,  and  sets  out  a 
copy  of  the  assignment.  The  defendants  demurred  to  the  pe- 
tition, or,  in  the  language  of  the  Texas  practice,  filed  a  special 
exception,  the  principal  ground  of  which  was  that  it  appears 
by  the  petition  that  the  plaintiff  was  a  resident  and  citizen  of 
Missouri,  and  therefore  could  not  lawfully  be  an  assignee  under 
the'la  ws  of  Texas.  The  court  below  entertained  this  view  and 
sustained  the  exception  and,  the  plaintiff  havinc;  declined  to 
amend,  the  c^use  was  dismissed.  The  question,  therefore,  is, 
whether  the  view  taken  by  the  court  below  was,  or  was  not, 
erroneous. 

The  assignment  was  made  x>n  the  22d  day  of  October,  1880, 
under  the  act  of  the  legislature  of  Texas,  approved  March  24th, 
1879,  which  was  before  this  court  in  the  case  of  Cunningham 
V.  Norton^  125  U.  S.  77.  In  that  case  the  provisions  of  the  act 
were  examined  im,  extenso^  and  we  held  that  it  was  intended  to 
favor  general  assignments  by  insolvents  for  the  benefit  of  their 
creditors,  and  to  sustain  them,  notwithstanding  technical  de- 
fects, provided  they  assigned  all  the  property  of  the  debtor. 
The  assignment  in  the  present  case  is  substantially  the  same 
in  form  as  in  the  case  of  Owrrnvngham  v.  Norton.  The  only 
material  difference  (if  it  is  material)  is  the  fact  that  the  as- 
signee was  a  resident  of  the  State  of  Missouri,  and  not  of  Texas. 
As  to  this,  the  allegation  of  the  petition  is,  ^^  that  at  the  time 
of  making  of  said  assignment  he  (the  plaintiff)  was  a  resident  of 
the  city  of  St.  Louis  a)id  State  of  Missouri ;  but  that,  while 
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holding  his  domicil  in  said  State  last  named,  his  business  lay  in 
the  State  of  Texas,  and  for  the  greater  part  of  the  year,  before 
and  since  said  time  of  the  making  of  said  assignment,  he  was  in 
said  State  of  Texas  in  pursuance  of  his  calling  in  said  State ; 
that  at,  before  and  since  the  time  of  said  assignment  he  was, 
in  pursuance  of  his  calling,  frequently  in  said  county  of  Gray- 
son, in  which  county  he  had  business  interests.  That  at  the 
time  of  making  said  assignment  said  Myerson  was  a  resident 
of  Grayson  County,  Texas,  where  he  was  conducting  his  bus- 
iness, and  where  said  goods,  wares  and  property,  before  and  at 
the  time  of  making  said  assignment,  were  situated,  and  where 
said  assignment  was  made."  Some  two  or  three  years  after 
this  assignment  was  made,  viz.,  April  7th,  1883,  an  amending 
act  was  passed  which,  amongst  other  things,  required  that  the 
assigneee  of  an  insolvent  debtor  under  the  act  should  be  a  res- 
ident of  Texas ;  but  the  act  of  1879  had  no  such  requirement. 
The  only  word  in  the  whole  act  which  could  be  construed  to 
imply  it  was  in  the  6th  section,  which  required  the  assignee  to 
execute  a  bond  with  sureties,  and  directed  that  the  bond  should 
be  filed  with  the  county  clerk  of  his  county.  We  think  that 
this  expression  was  insufficient  to  raise  the  implication  con- 
tended for.  It  probably  only  meant  that  the  bond  should  be 
filed  with  the  clerk  of  the  county  where  the  debtor  resided  and 
carried  on  business. 

Independently  of  a  statute  on  the  subject,  we  do  not  see 
why,  as  a  mere  matter  of  law,  w  assignment  should  be  held 
void  because  the  assignee  is  not  a  citizen  or  resident  of  the 
State  where  the  assignment  is  made  and  the  debtor  resides, 
provided  he  complies  with  the  conditions  prescribed  by  the  law. 
A  citizen,  or  resident,  of  another  State  may,  in  a  particular 
case,  be  a  very  proper  assignee.  A  large  part  of  a  debtor's 
assets  may  be  located  in- a  State  other  than  that  in  which  he 
resides.  If  a  non-resident  assignee  should  for  any  reason  be 
deemed  an  improper  person  to  act  as  such,  the  court  having 
jurisdiction  of  the  matter  could,  according  to  the  laws  of  Texas, 
remove  him  and  appoint  another  in  his  place.  It  was  the  ob- 
ject of  the  act  of  1879  to  uphold,  rather  than  to  set  aside,  as- 
signments ;  to  aid  defects,  rather  than  to  allow  them  to  defeat 
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the  purpose  of  the  debtor  and  the  rights  of  his  creditors.  In 
Windham  v.  Patty^  62  Texas,  490,  the  court  held  that  the  fail- 
ure of  the  assignee  to  give  a  bond  ought  not  to  defeat  the 
assignment,  but  that  the  creditors  might  apply  for  the  ap> 
pointment  of  another  assignee  to  fulfil  the  trust.  The  14th 
section  of  the  act  of  1879  declares  that  '^^  if  any  assignee  b^ 
comes  unsuitable  to  perform  the  trust,  refuses  or  neglects  so 
to  do,  or  mismanages  the  property,  the  county  judge,  or  judge 
of  the  District  Court,  may,  upon  the  application  of  the  assignor, 
or  one  or  more  of  the  creditors,  upon  reasonable  notice  to  all 
parties  interested,  by  publication  or  otherwise,  as  such  judge 
may  direct,  remove  such  assignee,  and,  in  case  of  vacancy  by 
death  or  otherwise,  shall  appoint  another  in  his  place,  who 
shall  have  the  same  powers  and  be  subject  to  the  same  liabili- 
ties as  the  original  assignee." 

One  or  two  other  objections  to  the  assignment  are  made 
under  the  special  exception,  but  we  do  not  deem  it  necessary 
to  discuss  them.  They  are  clearly  untenable.  In  our  judg- 
ment it  was  error  in  the  court  below  to  allow  the  exception 
and  dismiss  the  action.    The  judgment  must  be 

JSeversed^  <md  the  cause  remanded^  with  instructions  to  over- 
rule the  exceptions,  and  take  siich  further  proceedings  in 
the  case  as  to  law  amdjusUce  may  a/ppertoMi. 


YOUNG  V.  CLARENDON  TOWNSHIP. 

APPBAL  FJEtOM  THE  OIBOUrr  COURT  OF  THB   UKTTED  STATES   FOB 
THE  BASTBBN  DISTRICT  OF  MICHIGAN. 

No.  84.    Argued  October  23, 1889.  ^  Decided  December  9, 1880. 

It  is  settled  law  tha|i  a  mimicipality  has  no  power  to  issue  its  bonds  tn  aid 
of  a  railroad,  except  by  legislative  permission. 

The  legislature  in  granting  permission  to  a  municipality  to  issue  its  bonds 
in  aid  of  a  railroad  may  impose  such  conditions  as  it  may  choose. 

Where  authority  is  granted  to  a  rannlcipaltty  to  aid  a  railroad  and  incur  a 
debt  in  extending  ,such  aid,  that  power  does  not  carry  with.it  authority 
to  execute  negotiable  bonds  except  subject  to  the  restrictions  and  direc- 
tions of  the  enabling  act. 
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The  act  of  th^  legislature  of  Michigan  of  March  22,  1869,"  to  enable  any 
township,  city  or  village- to  pledge  its  aid  by  loan  or  donation  to  any  rail- 
road company,  etc.,"  provided  that  the  bonds  when '  *  issued  "  should  be  **  de- 
livered by  the  person  .  .  •  having  charge  of  the  same  to  the  treasurer 
of  this  State ; "  that  the  treasurer  should  '*  hold  the  same  aa  a  trustee  for 
the  municipality  issuing  the  same  and  for  the  railroad  company  for  which 
they  were  issued  ;**  that  whenever  the  railroad  company  should  "  present 
to  said  treasurer  a  certificate  from  the  governor  of  this  State  that  so^h 
railroad  company  has  in  all  respects  complied  with  the  provisions  of  this 
act  .  .  .  such  of  said  bonds  as  said  company  shall  be  entitled  to  receive 
shall  be  delivered  to  said  company ;  "  that  the  treasurer  should  endorse 
upon  each  bond  delivered  the  date  of  its  delivery  and  to  whom  it  was 
delivered ;  and  that  in  case  the  bonds  were  not  demanded  in  compliance 
with  the  terms  of  the  act  within  three  years  from  the  date  of  delivery  to 
the  treasurer,  **  the  same  shall  be  cancelled  by  said  treasurer  and  returned 
to  the  proper  officers  of  the  township  or  city  issuing  the  same."  The 
township  of  Clariendon,  in  Michigan,  having  complied  with  the  require- 
ments of  the  act  on  its  part,  delivered  to  the  state  treasurer  its  bonds  to 
the  amount  of  f  10,000,  dated  July,  1869,  for  the  benefit  of  the  Michigan 
Air  Line  Ballroad  Company.  The  company  completed  its  railroad  before 
February,  1871,  and  became  entitled  to  the  governor's  certificate  under 
the  act;  but  on  May  26,  1870,  the  Supreme  Court  of  the  State  had  de- 
clared the  act  to  be  unconstitutional,  and  the  governor  in  consequence 
thereof  refused  to  give  the  certificate.  On  the  28th  May,  1872,  before  the 
expiration  of  three  years  from  their  delivery,  the  treasurer  returned  the 
bonds  to  the  township.  November  12, 1884,  the  appellant  obtained  Jucfg^ 
ment  against  the  railroad  company  and  an  execution  was  issued,  which 
was  returned  nulla  bona.  On  the  24th  February,  1885,  he  filed  a  bill  in 
equity  against  the  township  and  the  company,  claiming  that  the  township 
was  equitably  indebted  to  the  company  to  the  amount  of  the  bonds  and 
coupons  with  interest,  and  that  he  was  entitled  to  recover  the  amount  of 
that  indebtedness,  and  to  apply  it  on  his 'judgment  debt.    Heldt 

(1)  That  the  municipal  authorities  had  no  power  to  deliver  the  bonds, 

after  their  execution,  except  to  the  state  treasurer,  and  that  the 
word  "  deliver"  as  used  in  the  statute  with  reference  to  this  act, 
was  used  in  its  ordinary  and  popular  sense,  and  not  in  its  technical 
sense; 

(2)  That  to  the  governor  alone  was  given  the  power  to  determine  whether 

the  bonds  should  ever  in  fact  issue,  and,  if  issued,  when  they 
should  issue ; 
(9)  That  the  endorsement  by  the  treasurer  upon  each  bond  of  the  date 
of  its  delivery  and  of  the  person  to  whom  it  was  delivered,  was 
necessary  to  make  it  a  completed  bond,  and  that  this  could  not  be 
done  untU  the  governor's  authorization  was  made ; 

(4)  That  as  the  bonds  were  never  endorsed  and  delivered  by  the  treasurer 

they  never  became  operative ; 

(5)  That   the  rule  in  regard  to  escrows   could   be  applied  to  these 
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Instrnments  because  they  weie  never  execated  in  compliance  with 

the  peremptorj  requirements  of  the  statute; 
QB)  That  if  the  railroad  company  had  any  cause  of  action  against  the 

township  by  reason  of  these  facts,  it  was  baned  at  law  by  the 

statute  of  limitations  of  the  State  of  Michigan; 
(7)  That  by  reason  of  laches  in  pursuing  the  remedy,  the  bar  at  law 

could  be  set  up  and  maintained  in  equity. 
The  constitutionality  of  the  act  of  the  legislature  of  Michigan  of  March  », 
1869,  which  is  considered  in.  this  case,  was  fully  settled  in  the  case  of 
Taylor  y.  TptUanti,  106  U.  8.  60,  to  which  the  court  adheres. 

Ok  the  24tb  of  February,  1885,  the  appellant  exhibited,  in 
the  Circuit  Court  of  the  United  States  for  the  Eastern  District 
of  Michigan,  his  bill,  in  the  nature  of  a  creditor's  bill,  against 
the  appellees. 

The  bill  averred  that,  on  the  12th  of  November,  1884,  the 
appellant  obtained  a  judgment  against  the  railroad  company 
for  the  sum  of  $365,866.24 ;  that  an  execution  upon  the  judg- 
ment was  issued,  and  was  returned  ^^niUla  boha;^^  that  tho 
judgment  was  still  unpaid ;  and  that  the  railroad  company  was 
a  corporation,  organized  on  the  28th  of  August,  1868,  by  a  con- 
solidation of  two  companies — one  organized  under  the  laws 
of  Michigan,  and  the  other  under  those  of  Indiana,  which 
consolidated  company  was  itself,  on  October  8,  1880,  again 
consolidated  with  the  St.  Joseph  Yalley  Bailroad  Company, 
retaining,  however,  its  name  of  the  Michigan  Air  Line  Bail^ 
road  Company. 

The  bill  also  alleged  that  after  the  firist  consolidation  as 
aforesaid,  and  on  the  22d  of  March,  1869,  the  legislature  of 
Michigan  passed  "An  act  to  enable  any  township,  city  or 
village  to  pledge  its  aid,  by  loan  or  donation,  to  any  railroad 
company  now  chartered  or  organized,  or  that  may  hereafter 
be  organized,  under  and  by  virtue  of  the  laws  of  the  State  of 
Michigan,  in  the  construction  of  its  road."  Said  act  author^ 
ized  the  issue  of  aid  bonds.  In  its  fifth  and  sixth  sections  it 
provided  as  follows : 

"Sbc.  5.  Whenever  any  such  bonds  as  provided  by  pro- 
visions-of  this  act  shall  have  been  issued  as  therein  specified, 
the  same  shall  be  delivered  by  the  person,  persons  or  officers 
having  charge  of  the  same  to  the  treasurer  of  this  State,  who 
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shall  give  a  receipt  therefor  and  hold  the  same  as  trustee  for 
the  monioipality  issuing  the  same  and  for  the  railroad  com- 
pany for  which  they  were  issued,  and  to  be  disposed  of  by 
said  treasurer  in  discharge  of  his  trust,  as  hereinafter  pro- 
vided, 

^^  Sbo.  6.  .  .  .  Such  bonds  shall  be  safely  kept  by  such 
treasurer  for  the  benefit  of  the  parties  interested,  and  be  dis- 
posed of  by  him  in  the  following  manner — that  is  to  say,  when- 
ever any  railroad  company,  in  aid  of  which  any  of  such  bonds 
may  have  issued,  shall  present  to  said  treasurer  a  certificate 
from  the  governor  of  this  State  that  such  railroad  company  has 
in  all  respects  complied  with  the  provisions  of  this  act,  and  is 
thereby  entitled  to  any  of  such  bonds,  the  same,  or  such  of 
said  bonds  as  said  company  shall  be  entitled  to  receive,  shall 
be  delivered  to  said  company,  the  treasurer  first  cutting  there- 
from, cancellijig  and  returning  to  the  municipality  the  past-due 
Goapons.  The  treasurer  shall  endorse  upon  each  of  said  bonds 
the  date  of  such  delivery  and  to  whom  the  same  were  deliv- 
ered, and  the  same  shall  draw  interest  only  from  the  time  when 
so.  delivered;  and  the  treasurer  shall  notify  the  clerk  of  the 
township  or  recorder  or  deck  of  the  city  issuing  the  same  of 
the  date  of  the  delivery  of  its  bonds  to  such  railroad  company 
.  .  .  And  in  case  any  bonds  so  delivered  to  said  treasurer 
by  any  such  township  or  city  shall  not,  within  three  years  from 
the  time  when  the  same  were  received  by  him,  be  demanded 
in  compliance  with  the  terms  of  this  act,  the  same  shall  be 
cancelled  by  said  treasurer  and  returned  to  the  proper  officers 
of  the  township  or  city  issuing  the  same." 

The  bill  further  averred  that,  in  conformity  with  the  pro- 
visions of  this  act,  the  electors  of  the  township,  on  the  21st 
day  of  June,  1869,  voted  to  pledge  the  aid  of  the  township  by 
the  loan  of  $10,000,  to  be  paid  by  its  10  per  cent  bonds  at  par, 
upon  certain  terms  and  conditions  in  said  vote  stated,  among 
which  were,  that  the  road  should  be  located  and  constructed 
through  said  township ;  that  the  time  of  payment  of  each  of 
those  bonds  was  to  be  postponed  a  year  in  the  event  of  the 
non-completion  of  the  road-bed  and  the  ironing  before  the  1st 
of  November,  1869 ;  and  that  the  company  would  pay  yearly 
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to  the  township  a  sum  eqaal  pt/^  rata  to  the  dividends  paid 
stockholders ;  and  said  sums  were  to  be  in  extinguishment  of 
the  interest  on  the  bonds,  and  the  exoess  over  10  per  cent,  if 
any,  to  be  appUed  on  the  principal.  The  bonds,  thus  voted, 
were  issued  in  pursuance  of  said  act,  and  were  delivered  to  the 
4itate  treasurer,  to  be  by  him  held  as  trustee  for  both  the  town- 
ship and  the  company  on  the  terms  and  conditions  of  the  act, 
as  aforesaid. 

The  bill  then  averred  that  the  railroad  company,  in  consid- 
eration of  the  township's  action,  and  relying  thereon,  entered 
upon  the  construction  of  said  railroad,  and,  previous  to  the 
1st  of  February,  1871,  had  fully  constructed  and  ironed  said 
road  through  the  township ;  and,  at  the  time  of  the  delivery 
of  the  bonds  to  the  state  treasurer,  as  aforesaid,  had  duly 
executed  and  deliver^  to  the  township  the  agreement  speci- 
fied in  the  terms  on  which  the  aid  was  voted,  and  had  per- 
f  (mned  every  condition  precedent  to  the  earning  of  said  bonds, 
and  had  become  fully  entitled  to  have  the  same  delivered  by 
the  treasurer;  except  that  it  had  not  secured  the  certificate  of 
the  governor  as  required  by  said  act  While  the  road,  how- 
ever, was  in  the  process  of  construction,  the  Supreme  Court 
of  the  State  of  Michigan,  on  the  26th  of  May,  1870,  dedare^ 
the  act  in  question  to  be  unoonstitutional ;  but  as  the  railroad 
oou^pany  had  already  expended  the  sum  of  a  million  of  dollars, 
and  upwards,  in  construction,'  it  could  not  stop,  but  went  on 
a;id  completed  the  road  in  full  compliance  with  all  the  con- 
ditions of  the  vote.  The  company  then  appUed  to  the  gov- 
ernor for  his  certificate  under  the  statute,  exhibiting  to  him 
proofs  of  its  title  to  receive  the  bonds ;  but  he  refused  to  give 
the  same,  giving  as  his  sole  reason  for  such  refusal  the  judg- 
ment of  the  Supreme  Court  aforesaid. 

The  bill  then  averred  that  on  May  28th,  1872,  the  township, 
knowing  the  premises,  and  without  the  knowledge  or  consent 
of  the  company,  and  in  violation  of  the  law  and  of  the  trust 
aforesaid,  and  in  fraud  of  the  oompany's  rights^  induced  the 
state  treasurer,  who  had  full  knowledge  of  the  foregoing  facts, 
to  surrender  to  the  township  the  said  bonds  and  the  coupons 
thereunto  attached ;  that  the  township  had  since  retained  the 
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same,  and  withheld  them  from  the  company ;  that  said  bonds 
and  coupons,  by  reason  of  all  the  premises,  became  in  justice 
and  equity  the  property  of  said  raihrqad  company  and  the 
township  became  bound  thereon  according  to  their  tenor  and 
effect ;  that  the  said  township  was  therefore  equitably  indebted 
to  said  company,  to  the,  whole-amount  of  said  bonds  and  cou- 
pons, with  the  interest  thereon  to  the  present  time;  and  that 
the  appellant  was  entitled  to  the  said  amount,  towards,  the 
satisfaction  of  his  judgment  against  the  company. 

To  this  end  an  account  was  prayed  to  be  stated  between  the 
company  and  the  township,  the  appellee,  and  a  final  decree 
against'  the  township  for  the  sum  shown  to  be  due,  in  favor  of 
the  appellant,  was^sked. 

The  bUl  was  dismissed  by  the  Circuit  C!ourt  on  demurrer 
(S6  Fed.  Bep.,  805) ;  and  the  cause  came  here  on  appeal  by  the 
complainant. 

Mr.  John  D.  Qmely  for  appellant  Mr.  Alfred  Luckmg 
was  with  him  on  the  brief. 

'  Mr.  W.  K.  Gibson  and  Mr.  Isaac  Marston^  for  The  Town- 
ship of  Clarendon,  appellee. 

Mb.  Justice  Lamab,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  the  court. 

We  consider  the  decisive  question  in  this  case^to  be  that  of 
the  laches  in.  pursuit  of  the  railroad  company's  right  against 
the  township.  In  this  view  the  controversy  must  be  narrowed 
to  a  single  issue:  The  township,  which  is  the  defendant  be- 
low, and  which  defends  separately,  claims  that  the  cause  of 
action  accrued  either  13  or  14  years  before  this  bill  was  filed 
— 13  years  if  the  conversion  pf  the  bonds  by  the  township 
and  the  treasurer  be  considered  the  gravamen,  and  14  years 
if  it  be  the  governor's  refusal  to  issue  his  official  certificate; 
that  since  the  statutes  of  limitation  in  Michigan,  touching 
these  questions,  vary  from  6  to  10  years,  the  cause  of  action  is 
long  since  barred  at  law  as  to  the  railroad  company ;  that  it 
is,  therefore,  barred  also  in  equity  arid  lost  by  laches  in  its 
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aasertion ;  and  that  since  the  appellant  by  this  bill  is  proeeoaV 
ing  a  demand  in  the  nature  of  a  garnishment,  and  the  railroad 
company's  right  is  barred  both  at  law  and  in  equity,  therefors 
that  of  the  appellant  is  also  barred  The  appellant  seeks,  to 
avoid  the  force  of  this  position  by  claiming  that  the  bonds  had 
been  so  far  perfected  by  the  dealings  between  the  parties  that 
the  railroad  company  waa  entitled  to  hare  them  from  the 
state  treasurer ;  that  such  being  the  case,  the  tort  of  the  town- 
ship and  of  the  treasurer  in  converting  them  could  not  impair 
the  rights  of  the  company ;  that,  therefore,  the  company  was 
and  is  entitled  to  waive  the  tort  and  sue  directly  on  the  bonds, 
as  in  the  case  of  lost  or  stolen  bonds;  that  only  a  few  of  snob 
bonds,  if  delivered,  would  have  been  barred  at  the  time  of  the 
filing  of  the  bill,  since  most  of  them  were  so  drawn  as  to  mar 
tnre  within  10  years  of  that  time;  and,  finally,  that  as  the 
company  was  thus  still  in  possession  of  an  enforcible  demand, 
the  appellant  could  avail  himself  of  it  by  this  bill. 

The  controlling  question  presented,  therefore,  is  this :  Were 
the  bonds  in  question  so  dealt  with  by  the  parties  as  at  any 
time  to  vest  in  the  railroad  company  a  right  to  sue  directly  on 
the  bonds  themselves,  as  distinguished  from  a  right  to  sue  for 
their  non-delivery  or  because  of  their  cancellation !  That 
question  cannot  be  satisfactorily  or  properly  answered  with- 
out constant  reference  to  the  exceptional  character  of  the  oit- 
cumstanoes  by  which  these  bonds  were  deprived  of  their  value. 
It  is  not  the  case  of  a  common  negotiable  instrument  put  forth 
by  a  natural  person  as  obligor ;  but  it  is  that  of  a  railroad  aid 
bond  sought  to  be  put  forth  by  the  municipality.  In  such  case 
the  nature  of  the  bonds,  their  force  and  effect,  their  value  and 
character  while  in  the  hands  of  the  state  treasurer,  the  right- 
fulness and  sufficiency  of  their  issue,  and  all  kindred  questions, 
must  be  referred  to  the  statute  authorizing  them.  In  this  case 
the  statute  is  the  act  of  1869.  It  is  the  touch-stone.  What> 
ever  might  be  the  rule  in  ordinary  cases,  so  far  as  the  act  goes, 
it  controls  here,  being  the  enabling  act ;  outside  of  it  there  was 
no  power,  whatever,  to  issue  these  bonds.  By  an  unbroken 
current  of  decisions  by  this  court  and  by  all  other  courts,  too 
numerous  to  mention,  it  is  settled  law  that  a  municipality  has 
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no  power  to  make  a  contract  of  this  oliaractery  except  by  leg- 
islative permission.  It  is  manifest  that,  sach  being  the  case, 
the  legislature  in  granting  such  permission  can  impose  such 
conditions  as  it  may  choose ;  and  even  where  there  is  authority 
to  aid  a  railroad  and  incur  a  debt  in  extending  such  aid,  it 
is  also  settled  that  such  power  does  not  carry  with  it  any 
authority  to  execute  negotiable  bonds  except  subject  to  the 
restrictions  and  directions  of  the  enabling  act.  Welle  v.  Super- 
vUorSy  103  U.  S.-626;  Clatbome  Oounfy  v.  Brooks^  111  U.  S. 
400 ;  Kelley  v.  Milan,  127  U.  8. 139. 

The  analogy  offered  between  the  case  at  bar  and  a  lost  bond 
is  misleading.  There  is,  in  lact^  no  analogy.  There  is  no 
doubt  about  the  right  of  the  owner  of  a  bond  lost  or  stolen  to 
sue  on  it,  and  in  the  absence  of  it  to  give  secondary  evidence 
of  its  contents;  but  the  very  statement  of  the  principle  assumes 
the  existence  of  the  instrument.  A  bond  lost  or  a  bond  stolen 
is  out  of  the  personal  possession  and  control  of  the  owner,  it  is 
true ;  but  it  is  also  an  instrument  that  has  become  executed — 
to  which  those  things  have  been  done  that  were  needed  to  give 
it  legal  existence  as  an  actionable  obligation. 

But  here  the  v^y  question  to  be  determined  is,  whetiier 
there  ever  were  any  bonds.  It  is  a  question^  in  substance,  of 
the  very  existence  of  the  instruments  themselves.  As  before 
remarked,  the  act  of  1869  fixes  the  rights  of  parties  in  this 
case.  All  the  questions  concerning  the  execution  of  the  bonds 
in  controversy  must  be  referred  to  that  statute,  tested  by  it, 
and  decided  in  strict  conformity  with  its  terms.  It  is  an  en- 
abling act,  conferring  a  power  not  before  existent,  and  any 
departure  from  its  requirements  cannot  be  allowed.  Barshman 
▼.  Bates  Cimnty,  92  U.  S.  £69. 

In  the  case  of  Sheboygan  Co.  v.  Pwrh&r,  3  Wall.  98,  96,  this 
court  said : 

^'  The  commissioners  or  board  of  supervisors  of  a  county,  in 
the  exercise  of  their  general  powers  as  such,  have  no^uthority 
to  subscribe  stock  to  railroads,  and  bind  the  people  of  the 
county  to  pay  bonds  issued  for  that,  purpose  without  special 
authority  conferred  upon  them  by  the  legislature.  But  when 
apecial  authority  is  given  to  the  people  of  a  county  to  do  these 
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acts,  and  bind  themselves  by  the  issue  of  suoh  bonds,  the  legis- 
lature may  properly  direct  the  mode  in  which  it  shall  be  effected. 
The  persons  specially  appointed  to  act  as  agents  for  the  people 
have  a  ministerial  duty  to  perform  in  issuing  the  bonds,  after 
the  people,  at  an  election  held  for  the  purpose,  have  assented 
that  they  shall  be  bound." 

In  the  case  of  Anthony  v.  County  of  Jatper^  101  U.  S*  693, 
the  township  of  Marion  had,  by  authority,  subscribed  in  aid 
of  the  railroad.  Afterwards  the  legislature  passed  an  act  requir- 
ing  such  bonds  to  be  registered  and  certified  by  the  auditor  of 
the  State.    The  court  said  (pp.  696,  697,  698) : ' 

'^  There  can  be  no  doubt  that  it  is  within  the  power  of  a 
State  to  prescribe  the  form  in  which  municipal  bonds  shall  be 
executed  in  order  to  bind  the  publicfor  their  payment  If  not 
so  executed  they  create  no  legal  liability.  Other  circumstances 
may  exist  which  will  give  the  holder  of  them  an  equitable 
right  to  recover  from  the  municipality  the  money  which  they 
represent,  but  he  cannot  enforce  the  payment,  or  put  them  on 
the  market  as  commercial  paper.  The  act  now  in  question  is, 
we  think,  of  this  character.  It  in  effect  provides  that  no  bond 
issued  by  counties,  cities  or  incorporated  towns  shall  be  valid, 
that  is  to  say,  completely  executed,  until  it  has  been  counter- 
signed or  certified  in  a  particular  way  by  the  state  auditor. 
For  this  purpose,  after  being  executed  by  the  corporate  author- 
ities, it  must  be  presented  to  that  officer,  and  he  must  inquire 
and  determine  whether  all  the  requirements  of  the  law  authoriz- 
ing its  issue  have  been  observed,  and  whether  all  the  conditions 
of  the  contract  in  consideration  of  which  it  was  to  be  put  out 
have  been  complied  with.  To  enable  him  to  do  this,  evidence 
must  be  submitted,  which  he  is  required  to  file  and  preserve. 
If  he  is  satisfied,  the  registry  is  made,  and  the  requisite  certifi- 
cate endorsed  on  the  bonds.  This  being  done  the  execution  of 
the  bond  is  complete,  and,  under  the  law,  it  may  then  be  nego- 
tiated, that  is  to  say,  put  on  the  market  as  valid  commercial 
paper.  .  .  .  When  the  bonds  now  in  question  were  put 
out,  the  law  required  that  to  be  valid  they  must  be  certified  to 
by  the  auditor  of  State.  In  other  words,  that  officer  was  to 
certify  them  before  their  execution  was  complete,  so  as  to  bind* 
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the  public  for  th^ir  payment.  We  had  occasion  to  consider  in 
McGarrahan  v.  Mining  Co.y  96  U.  S.  316,  the  eflPect  of  statutory 
requirements  as  to  the  form  of  the  execution  of  patents  to  pass 
the  title  of  lands  out  of  the  United  States,  and  there  say: 
^  Each  and  erery  one  of  the  integral  parts  of  the  execution  is 
essential  to  the  validity  of  a  patent.  They  are  of  equal  impor- 
tance under  the  law,  and  one  cannot  be  dispensed  with  more 
than  another.  Neither  is  directory,  but  all  are  mandatory. 
The  question  is  not  what,  in  the  absence  of  statutory  regular 
tions,  would  constitute  a  valid  grant,  but  what  the  statute  re- 
quires.' The  same  rule  applies  here.  The  object  to  be  accom- 
plished is  the  complete  execution  of  a  valid  instrument,  such  as 
the  law  authorizes  public  officers  to  put  out  and  bind  for  the 
payment  of  money  the  public  organization  they  represent. 
For  this  purpose  the  law  has  provided  that  the  instrument 
must  not  only  be  signed  and  sealed  on  behalf  of  the  county 
court  of  the  county^  but  it  must  be  certified  to  or  counter- 
signed by  the  auditor  of  State.  ...  In  order  to  recover 
in  this  case  it  became  necessary  for  the  plaintiff  to  prove  that 
the  bonds  from  which  the  coupons  sued  on  were  cut  had 
been  executed  according  to  law.  He  did  prove  that  they 
were  signed  by  the  presiding  justice  and  clerk  of  the  court,  and 
were  sealed  with  the  seal  of  the  court.  This,  before  the  act  of 
March  30, 1872,  would  have  been  enough,  but  after  that  more 
was  necessary.  The  public  can  act  only  through  its  author- 
ized agents,  and  it  is  not  bound  until  all  who  are  to  participate 
in  what  is  to  be  done  have  performed  their  respective  duties." 

The  bonds  in  that  case  were  declared  void.  See  also  to  the 
same  effect  Coler  v.  Olehimie,  131  U.  S.  162. 

Turning  now  to  the  statute  involved  in  the  case  at  bar,  we 
find  its  directions,  among  others,  to  be  as  follows : 

'^  Such  bonds  shall  bear  interest  at  the  rate  of  not  exceeding 
ten  per  cent,  per  annum,  and  shall  have  attached  thereto  the 
necessary  and  usual  interest  coupons,  corresponding  in  dates 
and  numbers  with  the  bonds  to  which  they  are  attached, 
which  shall  be  signed  by  written  signatures  by  the  same  per- 
son or  persons  executing  such  bonds.  Such  bonds  shall,  if  is- 
sued by  a  city,  be  executed  by  the  mayor  and  clerk  or  recorder 


Digiti 


zed  by  Google 


860  OCTOBEB  TERM,  1889. 

Opinion  of  the  Conrt. 

thereof,  as  the  case  may  be,  onder  the  seal  of  the  said  city ; 
and  if .  issued  by  a  township,  they  shall  ,be  executed  by  the 
sapervisor  and  clerk  thereof ;  and  if  any  city  or  township  issn- 
ing  such  bond  shall  have  a  seal,  the  same  shall  be  impressed 
upon  each  of  such  bonds.  The  bonds  and  coupons  attached 
thereto  shall  be  payable  at  the  office  of  the  treasurer  of  the 
county  in  which  such  township  or  city  may  be  situate.  When- 
ever any  such  bonds  as  provided  by  provisions  of  this  act  shall 
have  been  issued  as  therein  specified,  the  same  shall  be  deliv- 
ered by  the  person,  persons  or  officers  having  chaige  of  the 
same  to  the  treasurer  of  this  State,  who  shall  give  a  receipt 
therefor  and  hold  the  same  as  trustee  for  the  municipiality  issu- 
ing the  same  and  for  the  railroad  company  for  Which  they 
were  issued,  and  to  be  disposed  of  by  said  treasurer  in  dis- 
charge of  his  trust  as  hereinafter  provided.  Upon  receipt  of 
any  such  bonds  from  any  township  or  city  in  aid  of  any  such 
railroad  company,  the  treasurer  of  this  State  shall  immediately 
register  or  record  the  same  in  a  book  or  books  to  be  kept  by 
him  for  that  purpose  in  his  office,  which  record  shall  show  the 
amount,  date  and-  number  of  each  bond,  the  rate  of  interest 
which  it  bears,  by  what  township  or  city  issued,  to  the  benefit 
of  what  railroad  company  the  same  are  issued,  and  the  time 
when  payable,  which  record  shall  be  always  open  for  the  in- 
spection of  any  citizen  of  this  State  or  othor  interested  person. 
Such  bonds  shall  be  safely  kept  by  such  treasurer  for  the  ben^ 
fit  of  the  parties  interested,  and  be/iisposed  of  by  him  in  the  ^ 
follovring  manner;  that  is  to  say,  whenever  any  railroad  com- 
pany, in  aid  of  which  any  of  such  bbn<}s  may  have  issued, 
shaU  present  to  said  treasurer  a  certificate  from  the  governor 
of  thils  State  that  such  railroad  company  has  in  all  respects 
complied  with  the  provisions  of  this  act,  and  is  thereby  en- 
titled to  any  of  such  bonds,  the  same,  or  such  of  said  bonds 
as  said  company  shall  be  entitled  to  receive,  shall  be  deliv- 
ered to  said  company,  the  treasurer  first  cutting  therefrom, 
cancelling  and  returning  to  the  municipality  the  past-due  cou- 
pons. The  treasurer  shall  endorse  upon  each  of  said  bonds 
the  date  of  such  delivery  and  to  whom  the  same  were  deliv- 
ered, and  the  same  shaJl  draw  interest  only  from  the  time 
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when  so  delivered ;  and  the  treasurer  shall  notify  the  olerk  of 
the  township,  or  recorder  or  clerk  of  the  city  issuing  the  same 
of  the  date  of  the  delivery  of  its  bonds^  to  such  railroad  com- 
pany. .  .  .  And  in  case  any  bond  so  delivered  to  said 
treasurer  by  any  such  township  or  city  shall  not,  within  three 
years  from  the  time  when  the  same  was  received  by  him,  be 
demanded  in  compliance  with  the  terms  of  this  act,  the  same 
shall  be  cancelled  by  said  treasurer  and  returned  to  the  proper 
officers  of  the  township  or  city  issuing  the  same." 

A  critical  analysis  of  this  statute  indicates  this  to  have  been 
the  plan :  In  the  preparation  and  perfecting  of  the  plan  per- 
sons described  by  certain  official  titles,  and  probably  selected 
because  of  their  titles,  were  to  participate. 

( 1 )  The  bonds  were  to  be  "  executed ; "  that  is  to  say,  writ- 
ten or  printed,  signed  and  sealed  by  the  supervisor  and  clerk 
of  the  township.  Here  the  powers  of  those  persons  ceased. 
They  could  not  perfect  the  instruments  by  delivery.  The  word 
**  executed,"  used  in  the  statute  in  connection  with  the  acts 
mentioned,  manifestly  does  not  import  the  final  delivery ;  for 
that  is  expressly  directed  to  be  done  by  the  treasurer.  Such 
delivery  as  they  could  make  was  clearly  not  the  technical  de- 
livery  needed  to  complete  the  bonds  as  negotiable  instruments, 
because  the  power  to  hand  over  to  the  payee  was  not  conceded 
to  them  in  any  event.  The  delivery  which  they  were  directed 
to  make  to  the  treasurer  in  his  capacity  of  statutory  trustee 
was  only  such  as  amounted  to  a  "giving  up  "  or  the  "  commit- 
ting" of  them  to  the  treasurer  for  his  safe-keeping.  The  word 
was  used  in  its  ordinary  and  popular  sense,  not  in  the  technical 
one. 

(  2 )  To  the  governor,  and  the  governor  alone,  was  given  the 
power  to  determine  whether  the  bonds  should  ever  in  fact  is- 
sue, and  if  issued,  when  they  should  issue.  For  to  him  was 
committed  the  decision  of  the  important  question  whether  the 
railroad  had  performed  its  part  of  the  common  undertaking. 
His  certificate  was  to  be  the  evidence  of  that  fact,  and  the 
oidy  admissible  authentication  of  it  to  the  trustee,  the  deposi- 
tary. So  far  as  the  investigation  and  determination  of  that  ques- 
tion were  concerned  and  the  certifying  of  it,  the  governor  was  to 
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discharge  that  function  in  the  process  of  issaing  the  bonds  which 
was  imposed  on  the  auditor  in  the  case  of  AiUhony  v.  Ooimty 
of  Jasper^  mpra^  the  difference  being  that  in  that  case  the  cer^ 
tificate  was  to  be  endorsed  on  the  bonds  themselves,  but  not  so 
in  this  case. 

The  State  treasurer  was  appointed  to  be  a  trustee  for  both 
the  township  and  company ;  to  receive  the  bonds ;  to  register 
them ;  and  to  fini&  their  clerical  execution,  using  the  word  in 
its  popular  sense,  by  his  endorsements  on  them  of  the  date  of 
delivery,  and  of  the  person  to  whom  delivered.  Such  endorse- 
ments are  clearly  a  part  of  the  very  form  of  the  completed 
bond,  as  laid  down  in  the  Jasper  County  case^  supra.  He  was 
also  to  cancel  them,  and  to  return  them  so  cancelled  to  the 
township  authorities  if  not  demanded  in  three  years;  and, 
finally,  if  demanded  in  compliance  with  the  terms  of  the  act 
within  the  three  years,  to  complete  their  execution  ( using  the 
word  in  its  technical  sense )  by  delivering  them.  Such,  as  we 
understand  it,  was  the  intention  of  the  legislature.  If  it  be 
said  that  such  details  are  useless  and  technical,  a  sufficient 
answer  is,  so  the  statute  is  written ;  and  the  courts  cannot  un- 
make or  modify  it. 

As  already  ediown,  the  legislature  in  this  class  of  cases  has 
the  right  to  provide  the  processes  by  which  the  contract  is  .to 
be  perfected.  Moreover,  we  do  not  think  these  details  are 
either  useless  or  technical.  When  it  is  remembered  that  the 
whole  policy  of  allowing  contracts  of  this  class  has  been  dep- 
recated by  some  of  the  oldest  publicists  and  jurists,  and  that 
th^  negotiable  form  of  such  bonds  has  often  led  to  the  impos- 
ing of  great  burdens  on  municipalities  for  which  there  has  been 
no  return,  we  are  not  disposed  to  criticise  the  care  of  a  legisla- 
ture to  establish  a  system  of  even  rather  severe  checks  as  a 
condition  to  its  concession  of  such  extraordinary  powers. 

The  appellant  claims  that  the  bonds  were  perfected  instru- 
ments when  delivered  to  the  state  treasurer  —  that  the  minis- 
terial duties  had  been  performed  in  full.  The  arguinent 
proceeds  largely  upon  the  idea  that,  as  to  this  transaction,  the 
township  and  its  agents,  tfie  supervisor  and  clerk,  were  a  com- 
plete and  rounded  organism,  distinct  from  the  state  treasurer, 
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and  capable  of  dealing  with  the  treasarer  as  if  he  were  a  third 
party  —  in  making  delivery  to  him,  for  instance.  We  do  not 
so  regard  it.  All  the  steps  directed  by  the  statute  to  be  taken 
leading  np  to  the  fin^  act  of  delivery  to  the  railroad  company 
constitute  one  progressive  process.  To  adopt  the  language  of 
the  court  in  the  McGarrcthan  ea^e,  sfspra^  ^^  each  and  every  one 
of  the  integral  parts  of  the  execution  is  essential  to  the  validity 
of  the  bond." 

We  hold,  therefore,  that,  since  the  bonds  were  never  endorsed 
and  delivered  by  the  treasurer  as  required  by  the  statute,  they 
never  became  operative.  The  act  of  delivery  is  essential  to  the 
existence  of  any  deed,  bond  or  note.  Although  drawn  and 
signed,  so  long  as  it  is  undelivered  it  is  a  nullity ;  not  only  does 
it  take  effect  only  by  delivery,  but  also  only  on  delivery.  Bay- 
ley  V.  Taber^  5  Mass.  286 ;  Marvm  v.  McCuUam^  90  Johns. 
288 ;  Ward  v.  Okum^  18  Grattan,  801 ;  Lowboy  v.  Whipple^ 
18  Vermont,  379. 

The  appellant,  however,  contends  that  these  bonds  were,  in 
effect,  delivered — that "  by  the  delivery  to  the  treasurer  and  bf 
the  performance  of  the  conditions  the  title  to  the  bondd  vested 
in  the  company,  the  state  treasurer  holding  them  as  trustee 
for  the  township  and  for  the  railroad  company."  We  cannot 
concur  in  this  view.  The  law  in  reference  to  escrows  seems  to 
be  involved  in  some  uncertainty.  What  the  effect  is  of  a  per- 
formance of  the  conditions  by  the  grantee,  the  instrument  re- 
maining in  the  hands  of  the  depositary —  whether,  in  such  case 
the  second  delivery  by  the  depositary  is  or  is  not  necessary  to. 
give  effect  to  the  deed — are  questions  about  which  the  courts 
yet  differ.  But  concede  the  appellant's  position  to  be  correct, 
as  a  general  rule,  yet  that  general  rule  does  not  necessarily 
control  this  case.  These  are  extraordinary  instruments,  and 
certain  fundamental  questions  of  power  to  contract  and  of  de- 
tails of  execution  underlie  any  action  brought  upon  them, 
which  render  the  usual  rules  in  regard  to  escrows  very  unsafe 
guides.  Too  much  stress  cannot  be  laid  on  the  necessity  for 
consulting  the  statute. 

Even  in  the  case  of  an  ordinary  escrow,  nothing  passes  by 
the  deed  until  the  condition  is  performed.     Calhoun  County  v. 
VOL.  cxxxn— 23 
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American  Mnigrant  Co.^  93  U.  S.  124.  Here  the  oondition 
prescribed  by  the  statute  as  that  npon  which  the  delivery  was 
to  be  made  to  the  railroad  compftny,  and  on  which  the  bonds 
were  to  be  perfected  instruments  in  its  hands,  was  nev^  per- 
formed. On  this  point  the  statute  seems  to  be  very  simple  and 
dear.  Indeed,  it  would  be  difficult  to  make  it  more  dear. 
By  its  very  terms,  the  bonds  received  by  him  in  their  uncom- 
pleted condition  were  to  be  by  the  state  treasurer  ^'safdy 
kept ; "  and  for  three  years  after  their  reception  could  only  be 
parted  with  by  him  in  one  way — that  is,  to  the  railroad  com- 
pany interested,  on  its  production  of  the  governor's  certificata 
On  that  condition  could  they  be  delivered,  not  on  any  other. 
The  certificate  was  not  a  mere  formal  act  on  the  part  of  the 
governor,  but  was  a  condition  precedent  to  the  power  of  the 
treasurer  to  deliver.  The  statute  is  not  cmly  emphatic  on  this 
point,  but  also  repetitious  in  its  emphasis.  Section  5  says,  the 
bonds  are  "  to  be  disposed  of  by  said  treasurer  in  discharge  of 
his  trust  as  hereinafter  provided ; "  and  section  6  provides 
that "  such  bonds  shall  be  safely  kept  by  such  treasurer  for  the 
benefit  of  the  parties  interested,  and  be  disposed  of  by  him  in 
the  following  manner;  that  is  to  say,  whenever  any  railroad 
company  .  .  .  shall  present  to  said  treasurer  a  certificate 
from  the  governor,"  etc. ;  also,  that  '^  in  case  any  bond  so  de- 
livered to  said  treasurer  .  .  .  shall  not  within  three  years 
.  •  .  be  demanded  in  compliance  with  the  terms  of  this  act, 
the  same  shaU  be  cancelled  by  said  treasurer,"  etc.  The  cer- 
tificate was  designed  to  be  the  treasurer's  sole  authority  to  d^ 
liver.  The  question  whether  the  railroad  company  had  "in  all 
respects  complied  with  the  provisions  of  this  act"  was  one 
that  he  could  not  inquire  into  except  by  consulting  the  gov- 
ernor's certificate.  This  was  his  only  and  condusive  evidence, 
by  the  very  terms  of  the  statute.  The  company's  compliance 
with  the  provisions  of  the  act  gave  it  the  right  to  receive  the 
governor's  certificate ;  but  it  did  not  confer  the  right  to  receive 
the  bonds.  That  was  given  by  the  governor's  certificate  alone. 
Had  the  treasurer  made  delivery  without  the  certificate,  he 
would  have  acted  without  authority  of  law,  and  the  bonds 
would  have  been  voidable  in  the  hands  of  the  company.    Anr 
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thanyY.  Ctmnty  0/ Jcuperj  supra.  These  reqairements  are  not 
novd.  They  are  matters  of  administrative  detail  fixed  by  the 
statnte.  We  cannot  deolare  them  to  be  merely  directory,  or 
annul  them  by  constmotion.  It  does  not  matter,  so  far  as  the 
question  of  the  statutory  power  of  the  treasurer  is  concerned, 
that  the  failure  of  the  company  to  produoe  the  certificate 
might  not  be  because  of  any  fault  in  the  company.  A  failure 
might  be  due  to  the  governor's  mistaken  view  of  the  law,  or 
to  his  misconception  of  the  facts,  or  even  to  his  wilful  refusal 
to  discharge  his  official  duty  — all  is  immaterial  to  this  aspect 
of  the  statutory  scheme.  A  miscarriage  in  this  particular  was 
on^  of  the  risks  taken  by  the  company.  The  company  knew 
the  statute  —  was  held  by  the  law  to  know  and  understand  it. 
It  contracted  with  the  township  throtijgh  the  statute,  and  could 
so  contract  with  it  in  no  other  way.  Availing  itself  of  the 
statute,  it  must  take  it  cum  oners.  If  the  governor  failed  to 
give  the  certificate  when  he  should,  and  could  not  be  reached 
by  a  mandamus,  those  were  but  features  of  the  company's  risk. 

There  is  another  provision  of  the  statute  in  question  which 
supports  the  foregoing  views.  It  is  the  direction  that  when 
the  treasurer  should  make  the  delivery  to  the  company  he 
should  out  the  over-due  coupons  from  the  bonds  and  cancel 
them ;  and  that  he  should  at  the  same  time  endorse  the  bonds 
with  the  date  of  that  delivery,  from  which  date  the  bonds 
should  bear  interest.  Had  the  legislature  inserted  in  the  stat- 
ute a  declaration,  in  set  and  formal  phrase,  that  it  should  be 
the  issue  of  the  bonds  on  the  governor's  certificate  and  not  the 
completion  by  the  railroad  company  of  the  portion  of  its  con- 
tract that  should  perfect  the  bonds  and  give  them  effect ;  such 
declaration  would  not,  in  any  d^ree,  be  clearer  than  this  pro* 
vision. .  Lovejoy  v.  Whipple^  evpra.  It  is  to  be  observed  that 
no  question  arises  in  this  case  of  a  Txmafide  purchaser  of  bonds 
improperly  issued.  The  appellant  stands  exactly  in  the  shoes 
of  the  railroad  company,  and  bis  rights  are  no  greater.  Smith 
V.  Bourbon  GowrUy,  127  U.  S.  106. 

Holding  these  views,  it  is  unnecessary  to  pursue  this  discus* 
sion  further.  Whether  the  railroad  acquired  a  cause  of  action 
against  the  township  by  the  failure  to  deliver  the  bonds,  or  by 
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their  canoellatioa  prior  to  the  lapse  of  the  three  years  fixed  by 
the  statute,  on  the  one  hand,  or  the  whole  project  was  a  mere 
fiasco,  on  the  other,  and,  if  such  cause  of  action  arose,  what 
was  its  precise  nature  and  form — are  matters  rather  of  curious 
speculation  than  of  practical  consequence.  If  no  real  cause  of 
action  arose,  that  is  the  end  of  the  matter.  If  it  did  arise,  then 
its  form  and  nature  are  immaterial,  since  aU  forms  are  barred 
alike,  being  actionable  as  of  the  then  date.  Is  is  not  even  sug- 
gested that  any  other  method  exists  by  which  to  escape  the 
bar  save  the  one  considered  and  hereinbefore  rejected.  We 
consider  the  question  of  the  constitutionality  of  the  act  of 
1869,  herein  mooted  again,  to  be  fully  settled  by  the  case  of 
Taylor  v.  TpdUmti^  105  U.  S.  60 ;  but  this  case  is  decided  on 
other  grounds,  and  it  is  unnecessary  to  dwell  on  that  question. 

It  is  further  claimed  by  the  appellant  that  the  bonds  in  ques- 
tion were  invested  by  the  statute  with  the  character  of  trust 
property,  and  that,  therefore,  they  can  be  followed  into  any 
hands  to  which  they  may  be  traceable ;  and  that  that  right  is 
not  subject  to  the  limitation  prescribed  for  a  conversion.  To 
this  view  there  are  two  answers ;  first,  the  fact  that  the  bonds 
were  never  perfected  instruments,  as  already  decided;  and, 
while  the  treasurer  returned  them  cancelled  a  few  weeks  prior 
to  the  lapse  of  the  three  years  fixed  by  the  statute,  that  error 
became  immaterial  from  this  point  of  view  so  soon  as  the  three 
years  did  expire ;  secondly,  the  laches  of  the  railroad  company 
in  pressing  Vhat  claim  it  may  have  had.  New  Albany  v. 
Burke,  11  Wall.  96. 

We  apply  the  doctrine  of  laches  to  this  case  with  the  less 
reluctance,  because  after  all  we  see  but  little  of  substantial 
merit  in  the  bill.  The  scheme  contemplated  was  a  loan  not  a 
donation.  A  loan  on  rather  in4ifferent  security,  perhaps ;  but 
a  loan,  nevertheless.  While  therefore  it  is  possible  that  a  loan 
may  be  so  proposed  and  accepted  as  to  give  to  the  intended 
borrower  a  cause  of  action  for  any  failure  to  perform  the  agree- 
ment, and  a  right  to  recover  damages  at  law,  yet  on  a  bill  in 
the  nature  either  of  a  bill  for  specific  performance,  or  for  an 
equitable  gamishm^it,  the  court  may  well  inquire  where  is  the 
substantial  equity  in  the  case. 

The  decree  of  the  Circuit  Court  is  Affirmed 
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HASTINGS  AND    DAKOTA   EAILEOAD    COMPANY 
V.  WHITNEY. 

KRROB  TO  THE   8TJPEEME   (X)UBT  OP  THE  STATE   OP  MINNESOTA. 
No,  49.    Argaed  October  81,  November  1, 1880. — Dedded  Deennber  9, 1889. 

So  long  as  a  homestead  entry,  valid  upon  its  face,  remains  a  subsisting  entry 
of  record  whose  legality  has  been  passed  upon  by  the  land  authorities, 
and  their  action  remains  unreversed,  it  is  such  an  appropriation  of  the 
tract  as  segregates  it  from  the  public  domain,  and  precludes  it  from 
a  subsequent  grant  by  Congress. 

A  defect  in  a  homestead  entry  on  public  land  in  Minnesota  made  by  a  soldier 
in  active  service  in  Virginia  during  the  war,  caused  by  want  of  the 
requisite  residence  on  it,  was  cured  by  the  act  of  June  8, 1872  "  to  amend 
an  Act  relating  to  Soldiers'  and  SalloTS'  Homesteads/'  17  Stat.  888,  c.  888, 
§  1  (Rev.  Stat.  §  2808). 

While  the  decisions  of  the  Land  Department  on  matters  of  law  are  not 
binding  on  this  court,  they  are  entitled  to  great  respect. 

Ths  case  is  stated  in  the  opinion. 

J£r.  Gordon  K  Cole  for  plaintiff  in  error. 

!No  appearance  for  defendants  in  error. 

Mb.  Justice  Lamak  delivered  the  opinion  of  the  court. 

This  is  an  action,  somewhat  in  the  nature  of  a  suit  in  equity^ 
originally  brought  in  the  District  Court  of  Bamsey  County, 
Minnesota,  by  the  Hastings  and  Dakota  Bailroad  Company, 
(a  corporation  organized  under  the  laws  of  that  State,)  against 
Julia  D.  and  John  Whitney,  to  recover  a  tract  of  about  eighty 
acres  of  land  situated  in  that  county,  for  which  the  defendants 
have  a  United  States  patent. 

The  material  facts  in  the  case  are  undisputed,  and  are  sub- 
stantially as  follows:  By  the  act  of  July  4,  1866,  Congress 
granted  to  the  State  of  Minnesota,  for  the  purpose  of  aiding  in 
the  construction  of  a  railroad  from  Hastings,  through  the 
counties  of  Dakota,  Scott,  Carver,  and  McLeod,  to  such  point 
on  the  western  boundary  of  the  State  as  the  legislature  of  the 
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State  might  determine,  every  alternate  section  of  land,  desig- 
nated by  odd  nmnbers,  to  the  amount  of  five  alternate  sectioDB 
per  mile  on  each  side  of  the  road.  The  act  farther  provided 
that  "in  case  it  shall  appear  that  the  United  States  have, 
when  the  lines  or  route  of  said  roads  are  definitely  located, 
sold  any  section,  or  part  thertof,  granted  as  aforesaid,  or  that 
the  right  of  preemption  or  homestead  settlement  has  attached 
to  the  same,  or  that  the  same  has  been  reserved  by  the  United 
States  for  any  purpose  whatever,  then  it  shall  be  the  duty  of 
the  Secretary  of  the  Interior  to  cause  to  be  selected,  for  the 
purposes  aforesaid,  from  the  public  lands  of  the  United  States 
nearest  to  the  tiers  of  sections  above  specified,  so  much  land  in 
alternate  sections  or  parts  of  sections,  designated  by  odd  num- 
bers, as  shall  be  equal  to  such  lands  as  the  United  States  have 
sold,  reserved  or  otherwise  appropriated,  or  to  which  the  right 
of  homestead  settlement  or  preemption  has  attached  as  afore- 
said, which  lands,  thus  indicated  by  odd  numl^rs  and  sections, 
by  the  direction  of  the  Secretary  of  the  Interior,  shall  be  held 
by  said  State  of  Minnesota  for  the  purposes  and  uses  afore- 
said,"   14  Stat.  87,  c.  168,  §  1. 

On  the  7th  of  March,  1867,  the  legislature  of  Minnesota  ac- 
cepted this  grant,  and  transferred  it  over  to  the  plaintiff.  The 
railroad  company  complied  with  all  the  terms  and  conditions 
of  the  acts  of  Congress  and  of  the  legislature  of  the  State  of 
Minnesota,  and,  on  or  about  the  7th  of  March,  1867,  definitely 
located  its  line  of  road  by  filing  its  map  in  the  office  of  the 
Commissioner  of  the  Gleneral  Land  Office. 

The  land  which  is  the  subject  of  this  controversy  fcdl  within 
what  are  known  as  the  ten-mile  limits  of  the  aforesaid  grant, 
when  the  line  of  road  was  definitely  located.    . 

The  case  being  brought  on  for  trial  on  evidence  produced 
by  the  respective  parties,  the  court  made  and  filed  its  findings 
of  fact  and  conclusions  of  law,  the  essential  parts  of  which  are 
as  follows : 

"  Claiming  to  act  under  the  provisions  of  section  2S93  of  the 
Bevised  Statutes  of  the  United  States,  one  Bentley  S.  Turner, 
on  the  8th  of  May,  1865,  then  being  a  soldier  in  the  army  of 
the  United  States,  and  actually  with  his  regiment  in  the  State 
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of  YiTginia,  made  an  affidavit  and  oaosed  the  same  to  be  filed 
in  the  local  land  office  of  the  district  wherein  said  land  was 
situate.  Said  affidavit  was  made  before  his  commanding 
officer  in  the  State  of  Virginia,  and  stated  t^t  said  Tomer 
was  the  head  of  a  family,  a  citizen  of  the  United  States,  and  a 
resident  of  Franklin  County,  New  York.  Application  was 
made  through  one  Conwell,  whom  said  Turner  constituted  his 
attorney  for  that  purpose,  upon  said  affidavit,  to  enter  said 
land  as  a  homestead.  Said  affidavit  did  not  state  that  Turner's 
family  or  any  member  thereof  was  residing  on  the  land,  or 
that  there  was  any  improvement  thereon.;  and,  as  a  matter  of 
£aot,  no  member  of  his  family  was  then  residing,  or  ever  did 
reside,  on  said  land,  and  no  improvement  whatever  had  ever 
been  made  thereon  by  any  one.  Thereupon,  upon  being  paid 
their  fees  by  said  Conwell,  the  register  and  receiver  of  said 
land  office  allowed  said  entry,  and  the  same  stood  upon  the 
records  of  said  local  land  office  and  upon  the  records  of  the 
General  Land  Office  uncancelled  until  September  30th,  1873, 
when  said  entry  was  cancelled  by  the  proper  officers  of  the 
United  States.  It  does  not  appear  that  any  specific  reason 
was  assigned  for  said  cancellation,  nor  does  the  reason  ^or  said 
cancellation  appear,  save  as  it  may  be  furnished  by  the  facts 
aforesaid.  On  the*  7th  day  of  May,  1877,  without  notice  to 
the  plaintiff,  the  defendant,  Julia  B.  Whitney,  then  a  single 
woman,  by  name  Julia  D.  Graham,  who  has  since  intermarried 
with  said  defendant,  John  Whitney,  did  enter  said  land  at  the 
local  land  office  as  a  homestead,  and  thereafter,  in  the  usual 
course  of  business,  the  officers  in  charge  of  the  General  Land 
Office  of  the  United  States  caused  a  patent  of  the  United 
.States  for  said  land  to  be  issued  in  due  form,  and  delivered  to 
'said  defendant  Julia,  who  ever  since  May  7th,  1877,  has  been 
and  now  is  in  the  actual  occupancy  of  said  premises,  holding 
the  same  under  said  patent.  Said  land  is  of  the  value  of  six 
hundred  dollars  ($600)." 

After  making  these  findings  of  fact,  and  holding  as  a  con- 
clusion of  law  that  the  alleged  entry  of  Turner  was  absolutely 
void,  that  the  title  to  the  land  in  dispute  was,  under  the  land' 
grant  to  the  State,  vested  in  the  plaintiff,  and  that  the  entry 
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of  Julia  D.  Whitney  thereon  was  unauthorLzed  and  of  no  effect, 
the  court  entered  a  decfee  in  favor  of  the  plaintiff  in  error. 

On  an  appeal  by^the  defendant  to  the  Supreme  Court  of  the 
State  that  decree  was  reveMed,  without  any  order  for  a  new 
triaL  34  Minnesota,  538.  Such  reversal,  under  the  laws  of 
Minnesota,  is,  in  effect,  the  final  judgment  of  the  highest  court 
of  that  State  in  which  a  decision  of  the  cause  could  be  had, 
and  the  case  has  been  brought  here  by  a  writ  of  error. 

Section  1  of  the  act  of  March  21,  1864, 13  Stat.  36,  (now 
section  2293  of  the  Revised  Statutes,)  under  which  Turner's 
homestead  entry  was  made,  provides  as  follows : 

^^  In  case  of  any  person  desirous  of  availing  .himself  of  the 
benefits  of  this  chapter,  but  who,  by  reason  of  actual  service 
in  the  military  or  naval  service  of  the  United  States,  is  unable 
to  do  the  personal  preliminary  acts  at  the  district  land  office 
which  the  preceding  sections  require,  and  whose  fitmily,  or 
some  member  thereof,  is  residing  on  the  land  which  he  desires 
to  enter,  and  upon  which  a  bona  fide  improvement  and  settle- 
ment have  been  made,  such  person  may  make  the  affidavit  re- 
quired by  law  before  the  officer  commanding  in  the  branch  of 
the  service  in  which  the  party  is  engaged,  which  affidavit  shall 
be  as  binding  in  law,  and  with  like  penalties,  as  ff  taken  before 
the  register  or  receiver;  and  upon  such  affidavit  being  filed 
with  the  register  by  the  wife  or  other  representative  of  the 
party,  the  same  shall  become  effective  from  the  date  of  such 
filing,  provided  the  application  and  affidavit  are  accompanied 
by  the  fee  and  commissions  as  required  by  law.'' 

The  question  presented  for  our  consideration  is,  whether, 
upon  the  facts  found  and  admitted,  the  homestead  entry  of 
Turner  upon  the  land  in  controversy  excepted  it  from  the 
operation  of  the  land  grant  under  which  plaintiff  in  error 
claims  title. 

The  doctrine  first  announced  in  Wilcox  v.  Jackson,  13  Pet 
498,  that  a  tract  lawfully  appropriated  to  any  purpose  becomes 
thereafter  severed  from  the  mass  of  public  lands,  and  that  no 
subsequent  law  or  proclamation  will  be  construed  to  embrace 
it  or  to  operate  upon  it,  although  no  exception  be  made  of 
it,  has  been  reaffirmed  and  applied  by  this  court  in-  such  a 
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great  number  and  variety  of  cases  that  it  may  now*  be  re^ 
garded  as  one  of  the  fandamental  principles  underlying  the 
land  system  of  this  country. 

In  WUherspoan  v.  Duncarij  4  "Wall.  210,  this  court  decided, 
in  accordance  with  the  decision  in  Ca/rroU  v.  Safford^  8  How. 
441,  that  ^^  lands  originally  public  cease  to  be  public  after  they 
have  been  entered  at  the  land  office,  and  a  certificate  of  entry 
has  been  obtained.''  And  the  court  further  held  that  this  ap- 
plies as  well  to  homestead  and. preemption  as  to  cash  entries. 
In  either  case,  the  entry  being  made,  and  the  certificate  being 
executed  and  delivered,  the  particular  land  entered  thereby 
becomes  segregated  from  the  mass  of  public  lands,  and  takes 
the  character  of  private  property.  The  fact  that  such  an  en- 
try may  not  be  confirmed  by  the  land  office  on  account  of 
any  alleged  defect  therein,  or  may  be  cancelled  or  declared 
forfeited  on  account  of  non-compliance  with  the  law,  or  even 
declared  void,  after  a  patent  has  issued,  on  account  of  fraud, 
in  a  direct  proceeding  for  that  purpose  in  the  courts,  is  an  inci- 
dent inherent  in  all  entries  of  the  public  lands. 

In  the  light  of  these  decisions  the  almost  uniform  practice  of 
the  department  has  been  to  regard  land,  upon  which  an  entry 
of  record  valid  upon  its  face  has  been  made,  as  appropriate 
and  withdrawn  from  subsequent  hom^ead  entry,  preemption 
settlement,  sale  or  grant  until  the  original  entry  be  cancelled 
of  declared  forfeit€|d;  in  which  ease  the  land  reverts  to  the 
government  as  part  of  the  public  domain,  and  becomes  again 
sabject  to  entry  under  the  land  laws.  The  correctness  of  this 
holding  has  been  sustained  by  this  court  in  the  case  of  Kansas 
Paeifio  RofUway  v.  Dwimey&r^  113  U.  S.  629,  and  the  principle 
applied  to  a  railroad  grant  act,  which  contained  the  same  excep- 
tions ajs  those  embodied  in  the  act  under  which  the  plaintiff  in 
error  claims  title  to  the  tract  in  controversy.  In  that  case  a 
homestead  claim  had  been  made  and  filed  in  the  land  office  by 
one  Miller,  and  there  recognized  by  a  certificate  of  entry,  be- 
fore the  line  of  the  company's  road  was  located.  Subsequently 
to  the  location  he  abandoned  his  entry  and  took  a  title  under 
the  railroad  company,  and  his  homestead  entry  was  cancelled. 
One  G.  B.  Dunmeyer  then  entered  the  land  under  the  home- 
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stead  law,  claiming  that,  by  the  cancellation  for  abandonment, 
it  had  passed  back  into  the  mass  of  public  lands  and  was  not 
brought  within  the  grant ;  and  upon  that  claim  ousted  the  de- 
fendant in  error,  who  afterwards  brought  his  action  against 
the  railroad  company  for  a  breach  of  covenant,  obtaining  a 
judgment  in  the  court  below,  which  was  afterwards  affirmed 
by  this  court. 
The  court  said,  Mr.  Justice  Miller  delivering  its  opinion : 

^'  The  record  shows  that,  on  July  25,  1866,  Miller  made  a 
homestead  entry  on  this  land  which  was  in  every  respect  valid. 

.    .    .    It  also  shows  that  the  line  of  definite  location  of  the 

company's  road  was  first  filed    .    .    .     September  21,  1866." 

p.  6134. 

*  *  «  »  « 

"In  the  language  of  the  act  of  Congress,  this  homestead 
claim  had  aMached  to  the  land,  and  it  therefore  did  not  pass 
by  the  grant.  Of  all  the  words  in  the  English  language,  this 
word  attached  was  probably  the  best  that  could  have  been 
used.  It  did  not  mean  mere  settlement,  residence,  or  cultiva- 
tion of  the  land,  but  it  meant  a  proceeding  in  the  proper  land 
office,  by  which  the  .inchoate  right  to  the  land  was  initiated. 
It  meant  that  by  such  a  proceeding  a  right  of  homestead  had 
fastened  to  that  land,  which  could  ripen  into  a  perfect  title  by 
future  residence  and  cultivation.  "With  the  performance  of 
these  conditions  the  company  had  nothing  to  do."  p.  644. 
«  «  »  *  » 

"  It  is  argued  by  the  company  that,  although  Miller's  home- 
stead entry  had  attached  to  the  land,  within  the  meaning  of 
the  excepting  clause  of  the  grant,  before  the  line  of  definite 
location  was  filed  by  it,  yet  when  Miller  abandoned  his  claim, 
so  that  it  no  longer  existed,  the  exception  no  longer  operated, 
and  the  land  reverted  to  the  company  —  that  the  grant  by  its 
inherent  force  reasserted  itself  and  extended  to  or  covered  the 
land  as  though  it  had  never  been  within  the  exception. 

"  We  are  unable  to  perceive  the  force  of  this  proposition." 
p.  639,  640. 

«  *  •  #  « 
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"  No  attempt  has  ever  been  made  to  include  lands  reserved 
to  the  United  States,  which  reservation  afterwards  ceased  to 
exist,  within  the  grant,  though  this  road,  and  others  with 
grants  in  similar  language,  have  more  than  once  passed 
through  military  reservations  for  forts  and  other  purposes, 
which  have  been  given  up  or  abandoned  as  such  reservations, 
and  were  of  great  value.  Nor  is  it  understood  that,  in  anj 
case  where  lands  had  been  otherwise  disposed  of,  their  rever- 
sion to  the  government  brought  them  within  the  grant. 

"Why  should  a  difiFerent  construction  apply  to  lands,  to 
which  a  homestead  or  preemption  right  had  attached  t  Did 
Congress  intend  to  say  that  the  right  of  the  company  also 
attaches,  and  whichever  proved  to  be  the  better  right  should 
obtain  the  land  ? "    p.  .641. 

Counsel  for  plaintiff  in  error  contends  that  the  case  just 
cited  has  no  application  to  the  one  we  are  now  considering, 
the  difference  being  that  in  that  case  the  entry  existing  at  the 
time  of  the  location  of  the  road  was  an  entry  valid  in  all  re- 
gpects,  while  the  entry  in  this  case  was  invalid  on  its  face,  and 
in  its  inception ;  and  that  this  entry  having  been  made  by  an 
agent  of  the,  applicant,  and  based  upon  an  affidavit  which 
failed  to  show  the  settlement  and  improvement  required  by 
law,  was,  on  its  face,  not  such  a  proceeding,  in  the  proper  land 
office,  as  could  attach  even  an  inchoate  right  to  the  land. 

We  do  not  think  this  contention  can  be  maintained.  Under 
the  homestead  law  three  things  are  needed  to  be  done  in  order 
to  constitute  an  entry  on  pubhc  lands :  First,  the  applicant 
must  make  an  affidavit  setting  forth  the  facts  which  entitle 
him  to  make  such  an  entry ;  second,  he  must  make  a  formal 
application  ;  and,  third,  he  must  make  payment  of  the  money 
required.  When  these  three  requisites  are  complied  with,  and 
the  certificate  of  entry  is  executed  and  delivered  to  him,  the 
entry  is  made  —  the  land  is  entered.  If  either  one  of  these 
integral  parts  o]f  an  entry  is  defective,  that  is,  if  the  affidavit 
be  insufficient  in  its  showing,  or  if  the  application  itself  is  in- 
formal, or  if  the  payment  is  not  made  in  actual  cash,  the  reg- 
ister and  receiver  are  justified  in  rejecting  the  application. 
Sut    if,  notwithstanding    these    defects,  the   application  is 
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allowed  by  the  land  officers,  and  a  certificate  of  entry  is  de- 
livered to  the  applicant,  and  the  entry  is  made  of  record,  such 
entry  may  be  afterwards  cancelled  on  account  of  these  defects 
by  the  Commissioned*,  or  on  appeal  by  the  Secretary  of  the 
Interior;  or,  as  is  often  the  practice,  the  entry  may  be  sus- 
pended, a  hearing  ordered  and  the  party  notified  to  show  by 
supplemental  proof  a  full  compliance  with  the  requirements  of 
the  department ;  and  on  failure  to  do  so  the  entry  may  then 
be  cancelled.  But  these  defects,  whether  they  T)e  of  form  or 
substance,  by  no  means  render  the  entry  absolutely  a  nullity. 
So  long  as  it  remains  a  subsisting  entry  of  record,  whose 
legality  has  been  passed  upon  by  the  lajid  authorities,  and 
their  action  remains  unreversed,  it  is  such  an  appropriation  of 
the  tract  as  segregates  it  from  the  public  domain,  and  there- 
fore precludes  it  from  subsequent  grants.  In  the  case  beford 
us,  at  the  time  of  the  location  of  the  company's  road,  an  exam- 
ination of  the  tract  books  and  the  plat  filed  in  the  office  of  the 
register  and  receiver,  or  in  the  land  office,  would  have  dis- 
<dosed  Turner's  entry  as  an  entry  of  record,  accepted  by  the 
proper  officers  in  the*  proper  office,  together  with  the  applica- 
tion and  necessary  money  —  an  entry  the  imperfections  and 
defects  of  which  could  have  been  cured  by  a  supplemental 
affidavit  or  by  other  proof  of  the  requisite  qualifications  of 
the  applicant.  Such  an  entry  attached  to  the  land  a  right 
which  the  road  cannot  dispute  for  any  supposed  failure  of  the 
en  try  man  to  comply  with  all  the  provisions  of  the  law  under 
which  he  made  his  claim.  A  practice  of  allowing  such  con- 
tests would  be  fraught  with  the  gravest  dangers  to  actual 
settlers,  and  would  be  subversive  of  the  principles  upon  which 
the  munificent  railroad  grants  are  based. 

As  was  said  in  the  Thmmeyer  case,  supra : 

^'It  is  not  conceivable  that  Congress  intended  to  place  these 
parties  [homestead  and  preemption  claimants  on  the  one  hand 
and  the  railway  company  on  the  other]  as  contestants  for  the 
land,  with  the  right  in  «ach  to  require  proof  from  the  other  of 
complete  performance  of  its  obligation.  Least  of  all  is  it  to  be" 
supposed  that  it  was  intended  to  raise  up,  in  antagonism  to  all 
the  actual  settlers  on  the.soil,  whom  it  had  invited  to  its  ocou- 
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pation,  this  great  corporation,  with  an  interest  to  defeat  their 
olaimSy  and  to  oome  between  them  and  the  govemment'^as  to 
the  p^ormanoe  of  their  obligations."    p.  641. 

A  question  somewhat  analogous,  in  principle,  to  the  one  in 
this. case,  arose  in  NefwhaU  v.  Sanger,  92  U.  S.  761.  In  that 
case,  Newhall  claimed  under  a  patent  issued  to  the  Western 
Pacific  Bailroad  Company  for  land  supposed  to  be  within  the 
grant  made  by  the  act  of  July  1,  1862,  12  Stat.  489,  c.  120, 
and  that  of  July  2,  1864,  18  Stat.  356,  c.  216,  and  Sanger 
claimed  under  a  subsequent  patent  which  recited,  among  other 
things,  that  the  fprmer  patent  had  been  erroneously  issued. 
The  land  in  controversy  had  been  within  the  boundaries  of 
a  claim  made  under  a  Mexican  grant,  which  was  pending  in 
the  Land  Department  of  the  United  States  at  the  time  the 
order  withdrawing  the  railroad  lands  from  entry  was  made. 
The  Mexican  daim  was  rejected  a  few  days  thereafter  be- 
cause of  its  fraudulent  character.  Under  that  state  of  facts,  the 
contention  of  the  railroad  company  was,  that,  the  Mexican  claim 
haimig  been  declared  invalid,  the  land  in  controversy  became 
subject  to  the  operation  of  the  granting  acts,  and,  therefore, 
passed  to  the  company.  But  this  court  declared  otherwise, 
and  held  that  the  land  never  became  subject  to  the  grant,  and 
that  the  claimant  under  the  second  patent  had  the  better  title. 

In  addition  to  this,  section  2308  of  the  Revised  Statutes  pro- 
vides: 

"  Where  a  party  at.  the /date  of  his  entry  of  a  tract  of  land 
under  the  homestead  laws,  or  subsequently  thereto,  was  actu- 
ally enlisted  and  employed  in  the  Army  or  Navy  of  the  United 
States,  his  services  therein  shall,  in  the  administration  of  such 
homestead  laws,  be  construed  to  be  equivalent,  to  ail  intents 
and  purposes,  to  a  residence  of  the  same  length  of  time  upon 
the  tract  so  entered,"  etc. 

That  act  is  a  curative  act,  or,  rather,  one  putting  a  construc- 
tion upon  the  prior  act  of  1864,  under  which  the  Turner  entry 
was  made.  The  effect  of  it  is  lo  declare  service  in  the  Army 
or  Navy  of  the  United  States  by  the  applicant,  at  the  date  of 
an  entry  made  under  the  act  of  1864,  equivalent  to  actual  resi- 
dence upon  the  land  by  him.    In  that  view  of  the  case  the  affi- 


Digiti 


zed  by  Google 


366  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

davit  in  the  Turner  entry  was  sufficient ;  for,  in  contemplation  of 
law,  he  was  then  residing  upon  the  trabt  embraced  in  his  entry. 

The  conclusion  at  which  we  have  arrived  is  in  harmony  with 
the  later  rulings  of  the  Land  Department.  See  Graham  v. 
Saatings  cfe  Dakota  Railroad^  (this  case,)  1  Land  Dec.  380 ; 
St.  Paul  <&c.  liailway  v.  Forseth^  3  Land  Dec.  457 ;  So.  Minn. 
Railway  v.  GaUipean^  3  Land  Dec.  166  ;  Hastings  cfe  Dakota 
Railway  v.  United  States^  3  Land  Dec.  479 ;  St.  PavJ^  &c.  Rail- 
'toay  V.  Leech^  3  Land  Dec.  50C  ;  Hastings  <&  Dakota  Railway 
Y.  Whit7iall^  4  Land  Dec.  249 ;  and  many  others  of  like  tenor 
and  effect. 

It  is  time  that  the  decisions  of  the  Land  Department  on  mat- 
ters of  law  are  not  binding  upon  this  court,  in  any  sense.  But 
on  questions  similar  to  the  one  involved  in  this  case  they  are 
entitled  to  great  respect  at  the  hands  of  any  court.  In  United 
States  V.  Moore,  95  U.  S.  760,  763,  this  court  said :  "  The  con- 
struction given  to  a  statute  by  those  charged  with  the  duty  of 
executing  it  is  always  entitled  to  the  most  respectful  consider- 
ation, j|,nd  ought  not  to  be  overruled  without  cogent  reasons. 
.  .  .  The  officers  concerned  are  usually  able  men,  and  mas- 
ters of  the  subject.  Not  unfrequently  they  are  the  draftsmen 
of  the  laws  they  are  afterwards  called  upon  to  interpief 
See  also  Brown  v.  United  States,  113  U.  S.  668,  571,  and  oases 
there  cited;  United  States  v.  Burlington  Ac.  Railroadj  98 
U.  S.  334,  341 ;  Kansas  Pa^sific  RaUroad-  v.  Atchison  Ra4Jr 
road,  112  U.  S.  414,  418. 

Other  subsidiary  questions  have  been  argued  by  counsel  for 
plaintiff  in  error,  but  they  are  all  virtually  disposed  of  in  the 
foregoing. 

For  the  foregoing  reasons  we  concur  with  tne  court  below 
that  Turner's  homestead  entry  excepted  the  land  from  the 
operation  of  the  railroad  grant ;  and  that  upon  the  cancellation 
of  that  entry  the  tract  in  question  did  not  inure  to  the  benefit 
of  the  company,  but  reverted  to  the  government  and  became 
a  part  of  the  public  domain,  subject  to  appropriation  by  the 
first  legal  applicant,  who,  as  the  record  shows,  was  the  defend- 
ant in  error,  Julia  D.  Whitney,  nee  Graham. 

The  decree  of  the  Supreme  Oourt  of  Minnesota  is      Affmned. 
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KLEIN  V.  HOFFHEIMER, 

SBBOB  TO  THE  OIBOUIT  COURT  OF    THE    UNITED    STATES    FOB    THE 
NORTHERN  DISTRICT  OF  TEXAS. 

No.  lis.    ArgvnA  NoT«mber  14,  M,  1B9» —  Decided  December  0, 1889. 

A  creditor  of  an  insolvent  debtor,  baring  full  knowledge  of  the  insolvency, 
secured  for  himself  a  transfer  of  a  large  part  of  the  notes,  book  acconnts 
and  debts  of  the  insolvent.  Other  creditors  by  a  proceeding?  which  was 
pai%  of  the  same  transaction  secured  their  debts  by  attachments  safflcieni 
to  absorb  all  the  property  of  the  debtor.  A  creditor  not  included  in  the 
arrangement  sued  the  debtor  and  by  garnishee  process  brought  in  the 
creditor  who  had  obtained  the  notes,  etc.  Beld,  (1),  that  the  garnishee  was 
bound  to  establish,  as  against  the  pursuing  creditor,  that  his  claim  against 
the  debtor  was  Just,  and  that  he  wHl  receive  from  the  assets  no  more  than 
is  reasonably  necessary  to  pay  it;  and,  (2),  if  he  is  found  liable  at  all  as 
garnishee,  he  is  liable  to  account  not  only  for  the  money  collected  on  the 
notes,  accounts,  etc.,  but  also  for  the  value  of  those  which  remain  In  his 
hands,  at  least  to  a  sufficient  amount  to  satisfy  the  debt  of  the  pursuing 
creditor. 

The  case  is  stated  in  the  opinion. 

Mr.  JUartin  F.  Morris^  (with  whom  was  Mr.  Leo  N.  Levi 
on  the  brief,)  for  plaintiffs  in  error,  cited :  Oreenleve  v.  Blum, 
69  Tessas,  124;  FlUs  v.  Valentine^  66  Texas,  582;  Leim/  v. 
FisohZy  65  Texas,  811 ;  Bunn  v.  AhZ,  29  Penn,  St.  887 ;  Bioe 
V.  Perry,  61  Maine,  146 ;  HorwUz  v.  EUinger,  31  Maryland, 
492,  504;  Price  v.  Brady,  21  Texas,  614;  Taylor  v.  GiUean, 
23  Texas,  508;  TirreU  v.  Canada,  26  Texas,  455;  Ellison  v. 
Tuttie,  26  Texas,  283  ;   Van  Ness  v.  HyaM,  13  Pet.  294. 

Mr.  Oeorge  Haadly,  for  defendants  in  error,  cited :  Chandler 
V.  Von  Boeder,  24  How.  224;  Oregg  v.  Moss,  14  Wall.  664; 
Oboper  v.  Coates,  21  Wall.  105 ;  Cannon  v.  Pratt,  99  U.  S.  619 ; 
Mining  Co.  v.  Taylor,  100  U.  S.  37;  Loder  r.  W/ielpley,  111 
N.  T.  239 ;  CaOan  v.  Statham,  23  How.  477 ;  WalcoU  v.  Almj/, 
6  McLean,  23 ;  Hvhbwrd  v.  AUen,  59  Alabama,  283 ;  Hamilr 
Ian  V.  BlMkwdl,  60  Alabama,  546;  Harrell  v.  MitcheU,  61 
Alabama,  270 ;  Buchanan  v.  Buchanan^  72  Alabama,  55  ;  Zel- 
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nicker  v.  Brigham^  74  Alabama,  598;  Owens  v.  HoUbie,  82 
Alabama,  466 ;  OppenheiTner  v.  Halff^  68  Texas,  409 ;  Jone%  v. 
Svrrvpaon^  116  U.  S.  609;  Hamilton  y..  Russell^  1  Cranch,  309, 
313 ;  Mting  v.  United  States  Bcmh,  11  Wheat.  59, 74,  75  ;  Bhett 
V.  Foe,  2  How.  456 ;  PrivU.  Lond.  197  (Sd  ed.)  255 ;  McDaniel 
V.  JTMjrA^?*,  3  East,  367 ;  Walker  v.  Gihha,  2  Dall.  211 ;  Staples 
V.  StapleSy  4  Greenl.  532 ;  (zZ^n  v.  Boston  dk  Samdwich  Glass 
Co.,  7  Maryland,  287 ;  Tin^M  v.  Canada,  25  Texas,  455 ;  Eai- 
son  V.  Tw«?«,  26  Texas,  283. 

Mr.  Justice  Millee  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  for  the  Northern 
District  of  Texas. 

Hoflfheimer  Brothers  brought  suit  in  the  District  Court  of 
Dallas  County,  Texas,  for  a  debt  of  $11,329.79,  against  Strauss 
&  Levy,  of  that  place,  a  firm  composed  of  A.  Strauss  and  J: 
J.  Levy,  in  which  suit  they  applied  for  and  obtained  a  writ  of 
garnishment  against  Frieberg,  Klein  &  Co.,  who  were  resi- 
dents of  the  same  county  and  doing  business  in  Dallas.  This 
writ  was  served  upon  Frieberg,  Klein  &  Co.  through  Joseph 
Seinsheimer,  a  member  of  the  firm,  in  the  county  of  Oalveston, 
on  the  15th  day  of  August,  1885.  The  writ  required  the  gar- 
nishees to  answer  upon  oath  "what,  if  any,  they  were  indebted 
to  said  Strauss  &  Levy,  and  were  when  this  writ  was  served 
upon  them,  and  what,  if  any,  effects  of  saifi  Strauss  they  have 
in  their  possession,  and  what  when  the  writ  was  served."  To 
this  they  made  the  following  answer  on  oath : 

"Now  come  Frieberg,  Klein  &  Co.,  garnishees  herein,  and, 
answering  the  writ  of  garnishment  heretofore  served  upon 
them,  say  that  they  are  not  now  indebted  to  Strauss  &  Levy, 
or  either  of  them,  and  were  not  when  this  writ  was  served; 
that  they  have  no  effects  of  Strauss  &  Levy,  or  either  of  them 
in  their  possession,  and  had  none  when  this  writ  was  served; 
that  they  know  of  no  person  indebted  to  Strauss  &  Levy,  or 
either  of  them,  or  who  have  in  their  possession  effects  belong- 
ing to  Strauss  &  Levy,  or  either  of  them." 

This  answer  was  controverted  by  Hoffheimer  Brothers^  who 
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took  issue  upon  it  by  a  plea  which  alleged  that  said  garnishees 
^'oombined,  colluded,  and  confederated  together  with  said 
Strauss  &  Levy  for  the  purpose  and  with  the  intent  to  hinder, 
delay  and  defeat  the  creditors  of  said  Strauss  &  Levy  in  the 
collection  of  their  debts,  and  that  in  furtherance  of  said  com- 
bination, at  said  time  and  with  the  intent  aforesaid,  said  gar- 
nishees secretly  and  covinously  procured  and  received  from 
said  Strauss  &  Levy  all  the  books,  accounts,  notes,  choses  in 
action  and  other  evidences  of  indebtedness  then  owing  to  said 
Strauss  &  Levy  by  divers  and  sundry  persons  to  these  plain- 
tiffs unknown,  but  amounting  in  the  aggregate  to  about  the 
sum  of  thirty-two  thousand  dollars,  and  that  said  garnishees 
thereafter  immediately  commenced  to  collect  said  claims,  pre- 
tending, to  be  owners  thereof.  These  plaintiffs  are  not  in- 
formed as  to  the  amount  of  such  claims  which  had  been  col- 
lected by  said  garnishees  at  the  time  said  writs  of  garnishment 
were  filed  herein,  but  they  are  informed  and  believe  that  at 
the  tpne  the  writs  of  garnishment  were  served,  as  well  as  at 
the  time  the  said  answers  were  filed,  said  garnishees  had  then 
collected  a  very  large  amount  upon  said  claims — it  is  believed 
more  than  sufficient  to  pay  off  and  discharge  the  claims  of 
these  plaintiffs  against  said  Strauss  &  Levy — and  that  the 
said  garnishees  then  had  and  still  have  the  money  so  collected, 
and  that  said  garnishees  then  had  in  their  possession  said 
claims  not  so  collected  by  them." 

The  case  was  afterwards  transferred  to  the  Circuit  Court  of 
the  United  States,  and  the  plaintiffs  having  obtained  judgment 
against  Strauss  &  Levy  for  the  sum  of  $11,787.15,  a  trial  was 
had  in  that  court  before  a  jury  on  the  issues  made  between 
Hoffheimer  Brothers  and  Frieberg,  Elein  &  Co.,  garnishees. 
In  that  trial  the  jury  returned  a  verdict  in  favor  of  the  plain- 
tiffs for  the  Slim  of  $11,329.79,  and  the  court  rendered  judgment 
upon  that  verdict,  and  declared  that  when  it  should  be  paid 
or  collected  it  should  constitute  a  credit  for  that  amount  on 
the  judgment  in  favor  of  plaintiffs  against  Strauss  &  Levy. 
It  is  to  reverse  this  judgment  that  the  garnishees,  Friebei^, 
Elein  &  Co.,  have  brought  the  present  writ  of  error. 

The  errors  assigned  relate  to  the  admission  of  evidence 
VOL.  cxzxn— 24 
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against  objections  of  plaintiffs  in  error,  and  to  the  charge  of 
the  court  to  the  jury,  and  to  the  refusal  to  charge  as  requested 
by  them.  A  bill  of  exceptions  was  taken  which  purports  to 
give  the  proceedings  on  the  trial,  and  which,  while  it  does  not 
expressly  state  that  it  includes  ajl  the  testimony  given  in  the 
case,  is  probably  a  correct  statement  of  all  that  was  said  and 
done  pertinent  to  the  issues  now  presented. 

It  appears  from  this  bill  of  exceptions  that  Strauss  &  Levy 
were  engaged  in  Dallas  as  wholesale  dealers  in  liquors  and 
cigars  on  the  10th  day  of  August,  1885,  and  were  at  that  time 
seriously  embarrassed  in  their  business ;  that  Frieberg,  Elem 
&  Co.  were  also  wholesale  dealers,  in  Galveston,  Texas,  with 
a  house  in  Dallas;  that  Strauss  &  Levy  were  indebted  to 
Frieberg,  Klein  &  Co.  by  notes  and  accounts  in  the  probable 
sum  of  about  $15,000 ;  and  that  on  the  10th  day  of  August 
aforesaid,  just  after  dinner,  Klein  was  in  the  office  of  Strauss 
&  Levy,  when  Mr.  Bradford,  a  lawyer,  came  in.  He  had  a 
paper  in  his  hand,  and  demanded  payment  of  them  of  a  claim 
not  then  due.  They  said  they,  would  pay  it  when  due,  and 
Bradford  talked  about  suing  them.  Klein  says  he  knew  that 
Bradford  was  the  attorney  for  the  Bradstreet  Commercial 
Agency,  and  he  became  alarmed,  and  demanded  payment  for 
the  debt  due  his  firm.  They  told  him  they  had  no  money, 
but  they  had  notes  and  accounts  which  they  assigned  to  Frie- 
berg, Klein  &  Co.  in  payment  of  their  debt  on  his  demand. 
The  notes  and  accounts  were  assigned  to  Frieberg,  Klein  & 
Co.  by  a  written  instrument  in  which  Strauss  &  Levy  assigned 
and  transferred  to  Frieberg,  Klein  &  Co.  in  full  payment  and 
satisfaction  of  their  indebtedness  to  that  firm  of  the  sum  of 
$15,789,  "all  of  our  accounts  ment  oned  on  a  sheet  attached 
marked  A,  and  the  notes  now  held  by  Frieberg,  Klein  &  Co. 
as  collateral  security,  besides  the  notes  this  day  handed  Mr. 
Klein  in  person,  which  notes  with  aforementioned  accounts^ 
amount  in  the  aggregate  to  the  estimated  value  of  $15,000." 
This  instrument  is  dated  the  same  day,  August  the  lOth.  Mr. 
Klein  states  that  late  on  the  night  of  the  10th  a  Mr.  Ehinehart 
came  to  his  house  and  showed  him  a  telegram,  and  stated  that 
Strauss  &  Levy  were  outside  and  wanted  to  know  what  to  do 
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about  their  business  matters.  At  their  solicitation  he  went 
with  them  to  the  residence  of  Mr.  L.  M.  Crawford,  a  lawyer, 
after  one  o'clock  in  the  morning  of  the  11th.  Mr.  Crawford 
said  that  his  papers  were  ready,  and  he  was  going  to  attach. 
It  appears  that  during  that  night  papers  were  prepared  for 
attachment  in  favor  of  several  creditors  living  in  the  town  of 
Dallas.  Among  these  attaching  creditors  were  Marx  &  Kemp- 
ner,  Addie  Lowenstein,  Oliver  &  Griggs,  and  perhaps  others. 
The  order  in  which  these  attachments  should  be  l()vied  or 
issued  so  as  to  give  priority  among  themselves  was  determined 
during  these  interviews,  in  all  of  which  Mr.  Klein  took  an 
active  part,  directing  himself  the  displacement  of  this  order  of 
priority  in  one  case  to  the  dissatisfaction  of  Strauss  &  Levy 
when  they  found  it  out,  who  thus  found  some  of  their  own 
friends,  whom  they  in.tended  to  make  safe  by  these  attach- 
ments, postponed  to  some  others ;  and  it  is  obvious  from  the 
testimony,  that  Klein,  and  Strauss  <fe  Levy  and  Crawford, 
the  lawyer,  and  some  of  the  other  parties  to  those  suits  sat 
down  during  that  night  and  morning  and  arranged  for  the 
issuing  of  attachments  sufficient  in  amount  to  absorb  aU  the 
property  owned  by  Strauss  &  Levy,  and  that  Hoflfheimer,  and 
perhaps  many  other  creditors,  were  left  without  protection 
and  without  any  means  of  making  their  debts,  so  that  between 
the  time  when  Bradford,  the  lawyer,  made  his  demand  that 
evening,  after  dinner,  and  daylight  next  morning,  all  the  assets 
of  the  partnership  of  Strauss  &  Levy  had  been  divided  between 
the  parties  who  met  that  night,  and  that,  not  by  any  assign- 
ment, but  by  a  contrivance  by  which  Frieberg,  Klein  &  Co. 
got  the  choses  in  action,  whether  notes  or  accounts  due  to 
Strauss  &  Levy,  and  the  visible  property  was  secured  to  the 
other  persons  engaged  in  the  transaction  by  attachments  issued 
with  the  consent  and  active  assistance  of  Strauss  &  Levy,  and 
apportioned  among  these  different  parties  in  accordance  with 
an  arrangement  which  met  the  assent  of  all  of  them.  It  will 
be  observed  that  in  the  reply  of  Hoffheimer  &  Co.,  by  which 
they  took  issue  on  the  answers  of  the  garnishees,  they  state 
that  prior  to  the  service  of  the  writ  of  garnishment  said  gar- 
nishees combined,  colluded  and  confederated  together  with 
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said  Strauss  &  Levy  for  the  purpose  and  with  the  intent  to 
delay,  defeat  and  hinder  the  creditors  of  said  Strauss  &  Levy 
in  the  collection  of  their  debts ;  and  the  question  which  came 
before  the  jury  for  trial  turned  upon  the  truth  of  this  allega- 
tion. There  is  much  other  testimony  in  the  bill  of  exceptions 
showing  the  interference  of  Klein,  and  occasionally  of  one  of 
his  partners,  in  the  proceedings,  by  which  this  combination  or 
conspiracy  was  carried  out.  Whether  it  is  sufficient  to  estab- 
lish it  or  not,  it  was  for  the  jury  to  say,  if  they  were  properly 
instructed,  and  if  no  improper  testimony  was  admitted.  It  is 
obvious  that  there  is  sufficient  testimony  to  justify  a  jury  in 
the  inference  that  Mr.  Klein  was  the  presiding  genius  in  the 
appropriation  and  distribution  of  the  assets  of  Strauss  &  Levy. 

Before  we  come  to  the  matters  on  which  the  assignments  of 
error  are  made,  it  is  proper  to  make  one  or  two  things  a  little 
more  clear  than  they  seem  at  first  sight.  The  transfer  of  the 
notes  and  accounts  of  Strauss  &  Levy  to  Frieberg,  Klein  &  Co. 
was  not  an  assignment  to  secure  payment  of  the  debt  of  the 
former  to  the  latter,  but  it  purports  upon  its  face  to  be,  and 
was  treated  by  the  parties  throughout  as,  an  absolute  sale  of 
those  notes  and  accounts  in  full  satisfaction  of  the  debt  due 
by  the  insolvent  firm.  The  case  is  not  to  be  treated,  there- 
fore, in  its  subsequent  consideration,  as  one  in  which  Frieberg, 
Klein  &  Co.  held  these  notes  and  accounts  as  security  for  their 
debt,  but  as  one  in  which  they  became  the  owners  of  them 
absolutely,  if  the  transaction  was  fair  and  honest. 

Another  point  to  be  considered  is,  how  far  this  transfer  or 
assignment  of  the  notes  and  accounts  was  a  part  of  the  trans- 
action by  which  the  whole  property  of  the  insolvent  firm  of 
Strauss  &  Levy  was  appropriated  during  the  twelve  or  fifteen 
hours  within  which  the  matter  was  completed.  It  is  earnestly 
msisted  by  counsel  for  plaintiffs  in  error  that  the  transaction 
between  Klein  and  Strauss  &  Levy  in  the  afternoon  of  the 
10th  was  totally  distinct  from  those  which  took  place  that 
night  in  regard  to  the  attachments,  and  that  therefore  nothing 
said  or  done  by  Strauss  .or  Levy,  or  by  any  of  the  parties,  or 
their  agents,  whose  attachments  were  levied  after  the  execution 
of  the  paper  transferring  the  notes  and  accounts  to  Frieberg, 
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Xlein  &  Co.,  can  be  used  as  evidence  against  the  validity  of 
the  transfer.  If  the  entire  proceedings  of  that  afternoon  and' 
night  are  to  be  considered  as  one  transaction,  intended  to  dis- 
tribute the  assets  of  Strauss  &  Levy  to  certain  creditoii^'to  the 
exclusion  of  others,  then  whatever  was  said  or  done  by  any  of 
those  parties  in  regard  to  that  transaction  is  evidence  against 
all  of  them,  and  the  acts  of  Mr.  Klein  in  futherance  of  this 
combination,  though  sopie  of  them  may  have  occurred  after 
he  had  obtained  the  transfer  of  a  part  of  the  assets  of  Strauss 
&  Levy  to  himself  and  partners,  must  be  considered  as  part 
of  the  res  gestcB,  We  are  of  opinion  that  the  short  time  con- 
sumed in  the  whole  transaction,  the  active  interference  of  Mr. 
Elein  in  all  its  stages  and  in  securing  priority  for  certain 
friends  of  his,  and  of  Strauss  &  Levy  in  the  attachments,  and 
the  fact  that  the  whole  property  of  the  insolvent  debtors  was 
intended  to  go  to  certain  individuals  to  the  exclusion  of  others, 
by  consent  of  the  parties  engaged,  constituted  one  transaction, 
in  which  Mr.  Klein's  acts  and  doings  were  part  of  the  res  gestcsy 
and  as  such  are  admissible  evidence. 

With  these  principles  in  view  we  approach  the  assignments 
of  error,  the  first  of  which  relates  to  the  introduction  of  testi- 
mony objected  to  by  defendants  below.  The  testimony  of 
John  W.  Edmondson,  who  was  in  the  employ  of  Marx  & 
Kempner,  one  of  the  firms  whose  attachments  were  included 
in  the  proceedings  we  have  mentioned,  stated  that  the  suit  and 
attachments  of  Marx  &  Kempner  were  filed  by  the  authority 
of  Klein,  and  that  Klein,  Strauss  and  Levy,  and  Crawford,  the 
attorney,  had  told  him  so.  He  also  said  that  in  September, 
1885,  he  had  a  conversation  with  Strauss  and  Levy,  at  which 
Klein  and  Marx  were  present.  In  that  conversation  Strauss 
and  Levy  said  they  had  received  from  Hoffheimer  Brothers  oh 
the  10th  of  August,  about  nine  or  ten  o'clock  at  night,  a  tele- 
gram which  referred  to  their  matters  in  such  a  way  as  to  alarm 
them.  That  they  then  went  with  the  telegram  to  Klein,  about 
one  o'clock  that  night,  and  with  Klein  to  the  house  of  Crawford, 
the  lawyer,  and  there  conferred  together.  It  was  then  agreed 
"  between  all  of  them  that  confidential  debts  should  be  attached 
for  as  follows:   Crawford  &  Crawford,  Marx  &  Kempner, 
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Wertheim  &  Schiflfer,  Oliver  &  Wriggs  and  Addie  Lowenstein. 
Crawford  &  Crawford  were  to  come  first  and  Marx  &  Kemp- 
ner  next ;  but  Sam  Elein  had  it  fixed  so  that  next  day  when 
the  attachments  were  levied  that  of  Oliver  &  Griggs  was  levied 
ahead  of  Marx  &  Kempner."  "  Some  statements  were  made 
by  Levy  that  the  attachment  was  agreed  on,  in  which  August 
Cohn,  brother-in-law  of  Levy,  was  endorser  on  one  of  the  notes. 
Levy  said  that  he  had  taken  legal  advice,  and  would  knock  all 
the  attachments  out  of  court  and  give  away  how  the  whole 
thing  was  done,  and  let  none  of  the  confidential  debts  be  paid 
a  dollar  rather  than  Cohn  should  suflPer." 

There  is  much  more  of  this,  showing  the  secret  arrangements 
by  which  the  property  of  the  insolvents  was  to  be  disposed  of 
as  the  parties  present  had  determined.  Edmondson  said  that 
Klein,  who  wa?  present,  concurred  in  all  that  Strauss  and  Levy 
said.  He  further  testified  that  Klein  had  said  in  that  con- 
versation that  in  consideration  of  the  agreement  of  Marx  & 
Kempner  to  hold  August  Cohn  harmless,  they  gave  Marx  & 
Kempner  a  note  of  Cohn  endorsed  by  Strauss  &  Levy  and  by 
Frieberg,  Klein  &  Co. 

The  objection  to  this  testimony  seems  to  be  upon  the  ground 
that  Stra^uss  and  Levy,  after  they  had  parted  with  their  inter- 
ests in  the  property,  could  not,  by  their  own  confessions,  or 
statements  of  the  nature  of  the  transaction,  defeat  the  title 
they  had  transferred  to  Frieberg,  Klein  &  Co.  But  it  will  be 
remembered  that  this  conversation  was  in  the  presence  of 
Klein,  one  of  the  defendants,  and  that  the  bill  of  exceptions 
states  that  he  concurred  in  all  that  was  said.  It  was  therefore 
admissible  against  him  and  his  partners  as  a  statement  wt^ich 
he  agreed  to  at  the  time  of  the  conversation,  and  which  he 
should  have  contradicted  if  it  were  untrua 

With  regard  to  the  letter  attached  to  Edmondson's  deposi- 
tion as  an  exhibit,  from  J.  J.  Levy  to  M.  Marx,  of  the  firm  of 
Marx  &  Kempner,  it  might  possibly  be  admissible,  though 
written  August  31st,  twenty  days  after  the  attachment  pro- 
ceedings, as  showing  that  Levy  understood  that  in  those  pro- 
ceedings his  friend  Cohn  was  to  be  taken  care  of.  Otherwise 
it  is  entirely  immaterial,  and  could  not  have  worked  the  de- 
fendants anv  harm. 


Digiti 


zed  by  Google 


KLEIN  V.   HOFFHEIMER.  375 

Opinion  of  the  Court. 

After  the  testimony  of  Edmondson,  the  deposition  of  H. 
Kempner,  of  the  firm  of  Marx  &  Kempner,  was  introduced. 
He  testified  to  a  conversation  with  Mr.  Ellein  in  Galveston  on 
the  Sanday  morning  after  the  attachment  suits  had  been  in- 
stituted, in  which  he  said :  "  Now,  Mr.  Klein,  being  that  you 
were  the  leader  and  manager  for  the  attachment  suits,  why  is 
it  that  you  did  not  carry  out  the  instructions  of  Strauss  & 
Levy,  and  put  Marx  &  Kempner  second  in  the  order  of  attach- 
ment ?  ^  He  replied  that  he  felt  in  honor  bound  to  put  Oliver 
A  Griggs  ahead  of  Marx  &  Kempner,  because  he  had  recom- 
mended them  for  accommodation.  He  said  that  he  had  done 
all  that  he  could  for  Marx  &  Kempner ;  that  Strauss  had  in- 
sisted that  Addie  Lowenstein  should  be  put  in  as  a  creditor  in 
attachment  for  three  thousand,  but  he,  Klein,  had  objected, 
and  it  was  compromised  on  the  one  thousand  named  in  her 
suit.     She  is  the  sister-in-law  of  Strauss. 

As  this  testimony  relates  to  what  Klein  himself,  one  of  the 
defendants,  said,  and  as  it  tends  to  show  his  own  recognition 
of  the  fact  that  he  had  been  a  controlling  spirit  in  the  attach- 
ment proceedings,  we  do  not  see  what  objection  can  be  urged 
to  it. 

Objection  is  made  to  the  testimony  of  Chapman  Bradford, 
offered  in  rebuttal,  to  the  effect  that  he  had  seen  in  the  store 
of  Pascal  Tucker,  in  Brownwood,  several  barrels  of  whiskey 
marked  S.  &  L.,  Dallas.  This  testimony  seems  to  have  been 
offered  in  rebuttal  of  the  testimony  of  Klem,  who  had  declared 
that  Tucker  had  been  book-keeper  for  Strauss  &  Levy,  and 
had  afterwards  moved  to  Brownwood, .  and  was  keeping  a 
store  there;  that  "none  of  Strauss  &  Levy's  goods  were 
shipped  to  Tucker ;  he  received  none  of  them.  I  shipped  all 
of  them  to  Prieberg,  Klein  &  Co.,  at  Galveston."  This  was 
his  own  firm.  So  far  as  the  testimony  of  Bradford  tended  to 
contradict  this  statement  of  Klein,  no  objection  can  be  seen  to 
its  admissibility ;  and  if  neither  Klein's  testimony  nor  Brown's 
testimony  is  material  to  the  issue,  it  seems  to  be  so  utterly  use- 
less that  defendants  could  not  be  hurt  by  it. 

Two  principal  objections  are  made  to  the  charge  of  the 
cotfrt.     The  first  of  these,  and  perhaps  the  more  important,  is 
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that  the  court  placed  the  burden  of  proof  upon  the  garnishees 
to  establish  the  fairness  of  the  transaction  by  which  they  ob- 
tained possession  of  the  notes  and  accounts  of  the  insolvent 
debtors.  The  argument  is  that  the  defendants,  by  virtue  of 
the  statute,  answered  certain  interrogatories  which  had  been 
propounded  to  them  in  the  garnishee  process ;  that  that  an- 
swer is  to  be  taken  as  evidence  in  their  favor;  and  that,  as 
they  positively  denied  having  any  property  or  credits  of  the 
insolvent  debtors  in.  their  hands,  or  being  in  any  way  indebted 
to  them,  this  answer  should  stand  as  a  prima  facie  case  in 
their  favor  to  be  overcome  by  proof  on  the  part  of  the  plain- 
tiffs. It  is  also  true  that  in  the  traverse  of  this  answer  made 
by  plaintiffs  they  set  out  the  affirmative  allegation  that  ^^  prior 
to  the  service  of  the  writ  of  attachment  and  writ  of  garnish- 
ment the  garnishees  combined,  colluded  and  confederated  to- 
gether with  said  Strauss  <fe  Levy  for  the  purpose  and  with  the 
intent  to  hinder,  delay  and  defeat  the  creditors  of  said  Strauss 
&  Levy  in  the  collection  of  their  debts,  and  that  in  furtherance 
of  said  combination,  at  said  time  and  with  the  intent  aforesaid, 
said  garnishees  secretly  and  covinously  procured  and  received 
from  said  Strauss  &  Levy  all  the  books,  accounts,  notes,  choses 
in  action,  and  other  evidences  of  indebtedness  then  owing  to 
said  Strauss  &  Levy  by  divers  and  sundry  persons  to  these 
plaintiffs  unknown,  but  amounting  in  the  aggregate  to  about 
the  sum  of  thirty-two  thousand  dollars,  and  that  said  gar- 
nishees thereafter  immediately  commenced  to  collect  s^d 
claims,  pretending  to  be  owners  thereof."  If  this  allegation  is 
not  true  in  substance,  the  plaintiffs  had  no  case  against  Frie- 
berg,  Klein  &  Co.,  and  the  burden  of  the  issue  was,  therefore, 
primarily  upon  them.  3ut  Klein  and  another  member  of  that 
partnership  were  sworn  as  fitnesses,  and  what  they  said  as 
witnesses,  being  n^iiiutely  descriptive  of  what  was  done,  is 
much  more  important  in  ascertaining  the  truth  than  their 
general  denial  that  they  held  the  property  of  the  insolvent 
debtors  or  owed  then)  anything.  In  the  testimony  of  Klein 
himself  it  was  made  very  clear  that  he  was  aware,  at  the  time 
of  '.he  transaction  by  which  he  obtained  their  choses  in  action, 
Ihat  Strauss  &  Levy  Were  insolvent,  or  at  least  were  in  failing 
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circumstances  and  unable  to  pay  their  debts ;  and  that  he  re- 
ceived from  them  all  or  nearly  all  of  the  notes  and  accounts 
due  them,  and  professed  to  take  them  in  payment  of  the  debt 
of  his  firm.  It  was  not  unreasonable,  therefore,  that  the 
court  should  charge  that,  under  these  circumstances,  Elein  and 
his  partners  should  establish-  the  fairness  of  the  proceeding  by 
which  they  came  into  the  possession  of  these  notes  and 
accounts- 

The  substance  of  the  cbai^  of  the  court,  of  which  com- 
plaint is  made,  is,  that  **  if  the  jury  believe  from  proof  in  the 
case  that  plaintiffs  had  a  valid,  existing,  unsatisfied  claim 
against  Strauss  &  Levy  for  something  over  eleven  thousand 
dollars,  and  that  Strauss  &  Levy  were  insolvent  on  the  10th 
day  of  August,  1885,  and  that  Elein  knew,  or  might  have 
known,  that  fact,  and  that  under  the  circumstances  he  on  be- 
half of  garnishees  took  the  blUs  receivable,  and  that  garnishees 
had  received  and  collected  the  sum  of  nearly  ten  thousand 
doUarsy  and  have  still  uncollected  bills  of  value,  you  will  find 
the  garnishees  liable,  imless  you  believe  also  from  the  proof 
that  the  garnishees  were,  in  fact  and  in  good  faith,  creditors 
of  Strauss  &  Levy  in  the  full  sum  claimed  by  said  garnishees, 
and  that  the  dealings  of  Elein  on  behalf  of  the  garnishees, 
with  Strauss  &  Levy,  on  the  10th  day  of  August,  were,  in  fact, 
fair  and  honest  and  had  with  a  single  purpose  of  obtaining 
satisfaction  of  their  debt,  and  that  he  received  no  more  there- 
for than  was  reasonably  worth  the  amount  of  said  garnishees' 
said  debt."  We  think  that  this  was  a  fair  statement  of  the 
law  on  the  subject.  The  whole  case  was  before  the  jury.  The 
insolvency  of  Strauss  &  Levy  was  known,  or  might  have  been 
known  to  Elein,  and,  therefore,  when  he  undertook  to  deal 
with  the  assets  of  this  insolvent  firm  by  taking  a  very  large 
part  of  it  in  payment  of  his  own  debt,  a  circumstance  which 
he  knew  jnust  leave  many  other  creditors  either  wholly  or 
partly  unprotected  and  without  means  for  pajnnent,  it  was 
proper  that  all  his  dealings  in  that  matter  should  be  fair  and 
honest ;  that  his  claim  should  be  a  just  one ;  that  he  should 
receive  no  more  than  what  was  reasonably  necessary  to  pay 
his  debt;  and  that  if  the  transaction  was  tainted  with  any 
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fraud  or  unjust  interference  with  the  rights  of  creditors  it 
should  not  stand.  In  other  words,  the  preliminary  statement 
of  those  facts  made  a  case  which  required  of  the  garnishees  a 
fair  and  satisfactory  explanation  of  the  remarkable  proceedings 
of  Mr.  Klein  and  his  partners  in  the  whole  transaction. 

The  language  we  have  cited  also  shows  that  there  is  no 
ground  for  the  argument  of  counsel  that  the  jury  were  in- 
structed that  if  the  garnishees  received  anything  more,  even  a 
dollar,  than  was  due  to  them  of  the  assets  of  the  insolvent 
debtors,  the  transaction  was  therefore  void.  Fair  play  and 
honest  dealing  did  require  that  while  they  had  the  right,  as  is 
admitted  by  the  court,  to  secure  their  debt  or  to  take  payment 
for  it  provided  it.  was  done  fairly  and  honestly,  and  that 
Strauss  &  Levy  had  a  right  to  pay  them  out  of  their  assets  in 
preference  to  other  creditors,  yet  it  was  right  and  proper  that 
they  should  take  no  more  of  these  assets  in  which  other  credi- 
tors were  interested  than  was,  in  the  language  of  the  court, 
"  reasonably  worth  the  amount  of  the  garnishees'  debt."  Of 
course  this  reasonable  amount  did  not  mean  that  it  should  be 
measured  to  a  dollar  or  to  a  cent.  It  did  not  mean  if  what 
they  took  turned  out  to  be  worth  a  little  more  than  their  debt, 
if  the  notes  and  accounts  yielded  a  little  more  than  the  debt 
in  the  end,  that  thereby  the  whole  transaction  was  to  be  void, 
but  it  meant,  and  that  we  think  was  sound  law,  that  in  pres- 
ence of  the  circumstances  under  which  the  transfer  was  made, 
if  defendants  took  more  than  what  appeared  to  be  reasonably 
worth  the  amount  of  their  debt,  it  was  a  fraud  upon  the  other 
creditors ;  and  the  court,  in  giving  the  converse  of  this  prop- 
osition, said  that  if  the  garnishees  on  that  day  received  no 
more  from  the  insolvent  debtors  than  was  reasonably  suffi- 
cient to  satisfy  their  claim,  the  jury  were  to  find  for  the 
garnishees. 

The  court  also  instructed  the  jury  that  if  they  found  for  the 
plaintiffs,  they  were  to  return  a  verdict  for  the  amount  of  money 
shown  by  proof  to  have  been  received  by  the  garnishees  and 
the  value  of  the  uncollected  biUs,  if  the  sum  of  these  did  not 
exceed  plaintiffs'  debt.  It  is  said  that  the  garnishees  could 
only  be  liable  for  the  sum  which  they  had  actually  collected 
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out  of  these  notes  and  accounts,  and  that,  as  to  any  of  them 
remaining  in  their  hands,  they  could  not  be  held  accountable 
in  this  proceeding.  If  the  transfer  of  these  choses  in  action 
to  the  garnishees  had  been  a  fair  assignment  by  way  of  se- 
curity out  of  which  they  were  to  pay  their  debt,  if  so  much  of 
it  could  be  collected,  then  the  remainder  of  the  choses  in 
action,  whether  valuable  or  not,  could  be  returned  by  them, 
without  liability;  but,  as  w^  have  seen,  the  case  goes  upon 
the  idea  of  a  fraudulent  conversion  by  Frieberg,  Klein  &  Co. 
of  assets  of  the  insolvent  debtors.  By  this  fraud  the  control 
of  the  assets  passed  to  them,  and  we  are  of  opinion  that,  if 
liable  at  all,  they  were  liable  not  only  for  the  money  collected 
on  such  notes  and  accounts,  but  for  the  value  of  those  which 
remained  in  their  hands  to  at  least,  as  the  court  instructed,  an 
amount  sufficient  to  pay  the  debt  of  Hoffheimer  Brothers 
against  Strauss  &  Levy.  Whether  there  was,  or  not,  such 
amount  was  a  question  left  to  the  jury,  and  the  jury  found 
that  there  was..  They  must  have  found,  under  the  instruc- 
tions of  the  court,  that  enough  of  the  assets  collected  remained 
in  their  hands,  either  nn  the  shape  of  money  collected  or  of 
notes  and  accounts  yet  uncollected  but  valuable,  to  pay  the 
debt  of  Hoffheimer  Brothers  against  Strauss  &  Levy.  In  this 
we  see  no  error  to  the  prejudice  of  the  plaintiffs  in  error,  and 
the  judgment  is  therefore 

Affirmed. 


BEADLEY  v.  CLAFLIN. 

APPEAL  FROM  THS  CIRCUrr  OOUBT  OF   THE  UNTFED  STATES  FOB  THE 
EASTERN  DISTEICT  OF  LOUISIANA. 

No.  110.    Argued  November  14, 1880.  -^  Decided  December  9, 1889. 

In  Louisiana,  as  in  the  States  in  which  the  English  system  of  equitable  jur- 
isprudence-prevails, a  creditor  who  has  received  from  his  debtor  the  legal 
title  to  real  estate,  may  Institute  other  proceedings  against  the  debtor  in 
relation  to  the  same  property,  icf  order  to  strengthen  his  title  or  establish 
his  lien,  if  he  deems  it  his  interest  to  do  so. 

In  Louisiana  a  married  woman,  who  has  received  from  her  husband  a  con- 
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veyance  of  real  estate  as  a  dation  enpaiement  of  a  debt  against  him  arising 
out  of  her  paraphernal  property  which  came  into  bis  control,  n^ay  canse  ~ 
a  mortgage  of  the  same  property  to  secure  the  same  debt  to  be  recorded 
in  the  manner  provided  by  law,  and  the  mortgage  may  becom^^  valid  if 
the  title  under  the  conveyance  fails. 
In  lioulsiana  a  mortgage  or  lien  on  real  estate  of  the  hnsband  in  favor  of 
the  wife  is  created  by  Art.  3319  [3287]  of  the  code  when  the  husband 
receives  her  dotal  or  paraphernal  property,  which  mortgage  though  not 
registered,  is  not  merged  in  a  simnlated  and  f  randnlent  title  conveyed  to 
her  by  her  hnsband  as  a  dation  enpaien^ent,  and  its  registry  by  thawlfe 
makes  it  valid  against  creditors  of  the  husband  asserting  title  under  liens 
subsequent  thereto. 

The  case  is  stated  in  the  opinion. 

Mr.  B,  E.  JForman  for  appellants. 

Mr.  W.  W.  ffoioe  for  appellees. 

Mb.  Justice  Miller  delivered  the  opinion  of  the  ooorL 

This  is  an  appeal  from  the  Circuit  Cotirt  of  the  United 
States  for  the  Eastern  District  of  Louisiana. 

Julius  Lisso  and  John  H.  Scheen  constituted  a  mercan- 
tile partnership  engaged  in  business  in  the  town  of  Coushatta^ 
Louisiana.  Horace  B.  Claflin,  Edward  E.  Eames  and  others, 
constituting  the  firm  of  H.  B.  Claflin  &  Co.,  of  the  city  of 
New  York,  were  creditors  of  Lisso  and  Scheen,  and  on  the  4th 
day  of  December,  1878,  they  commenced,  in  the  proper  state 
court  of  Louisiana,  a  suit  with  an  attachment  against  Lisso 
and  Scheen  and  their  wives,  Clara  Forcheimer  and  Nancy  A. 
Bradley,  and  others,  in  accordance  with  the  law  and  practice  of 
Louisiana.  The  attachment  was  levied  upon  property,  real  es- 
tate mainly,  which  is  the  subject  of  controversy  in  this  casa 
The  suit  was  afterwards  removed  into  the  Circuit  Court  of  the 
United  States.  The  record  of  the  case  in  the  Circuit  Court 
commences  with  a  bill  in  chancery  filed  on  the  13th  day  of 
November,  1879,  in  that  court,  by  H,  B.  Claflin  et  dL.  against 
Julius  Lisso  et  ai.  To  this  suit  Lisso  and  Clara  Forcheimer, 
his  wife,  and  John  H.  Scheen  and  Nancy  A.  Bradley,  his  wife, 
are  made  defendants.    This  bill,  after  giving  the  names  of  the 
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persons  composing  the  partnership  of  plaintiffs,  who  are  citizens 
of  New  York,  and  of  the  defendants,  who  are  citizens  of  Looisi- 
ana,  alleges  that  the  defendants  Lisso  and  Scheen  are  indebted 
to  the  plaintiffs  in  the  sum  of  $9580.14  on  promissory  notes, 
which  are  described  in  the  bill  and  on  an  open  account. 
It  then  sets  out  the  commencement  of  the  suit  and  attachment 
of  December  4,  1878,  and  that  certain  property  was  seized 
under  that  attachment  as  the  partnership  and  individual  prop- 
erty of  Lisso  and  Scheen,  a  schedule  of  which  is  said  to  be  an- 
nexed to  the  bill.  The  plaintiffs  further  allege  that  by  said 
seizure  they  have  acquired  a  just  and  valid  lien  upon  the  prop- 
erty seized  under  the  laws  of  Louisiana.  They  allege  that 
said  Lisso  and  Scheen  obtained  the  goods  sold  by  complainants 
to  them  by  false  representations  as  to  their  solvency  made  to 
plaintiffs  in  New  York,  and  in  contemplation  of  the  fraud  and 
insolvency  hereinafter  set  forth.  ^^  Among  other  assets  they 
reported  the  real  estate  herein  mentioned,  which  they  declared 
to  be  and  which  is  justly  worth  upwards  of  $20,000.'* 

"  That  thereafter,  and  on  or  about  the  23d  November,  1878, 
being  entirely  insolvent  and  largely  indebted  not  only  to  your 
orators  but  to  others,  the  said  Julius  Lisso  and  John  H.  Sdieen 
did  conspire  and  collude  with  their  said  wives  and  their  said 
wives  with  them,  to  cheat,  hinder,  delay  and  defraud  your 
orators,  by  making  a  pretended,  simulated  and  fraudulent 
transfer  of  all  the  real  estate  of  the  said  Lisso  and  Scheen 
unto  their  said  wives,  respectively,  including  alike 'the  part- 
nership and  individual  real  property  of  baid  Lisso  and  Scheen 
in  the  town  of  Coushatta  and  parish  of  Bed  Biver,  and  also  the 
interest  in  the  telegraph  line  described  in  the  deeds. 

''That  said  pretended,  simulated  and  fraudulent  transfers 
were  made  on  the  23d  day  of  November,  1878,  and  recorded 
in  the  office  of  the  parish  recorder  at  Coushatta,  and  were  by 
acts  before  D.  H.  Hayes,  notary  public,  and  for  greater  cer- 
tainty your  orators  annex  hereto  and  refer  to  said  acts  as  a 
part  of  this  bilL 

"Now  your  orators  aver  that  said  acts  purported  to  be 
dations  en  pcdemetjdy  but  they  allege  and  charge  that  they  and 
each  of  them  was  and  is  Ulegal,  fraudulent,  simulated  and  void, 
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and  worked  aud  still  work  great  injury  to  your  orators;  that 
they  were  and  each  of  them  was  made  when  the  transferors 
were  insolvent ;  that  after  such  transfers  the  transferors  had  not 
property  enough  left  to  pay  orators'  claims ;  that  the  said  trans- 
ferees and  each  of  them  knew  of  the  insolvency  of  the  said  Lisso 
and  Scheen,  and  was  a  party  to  and  colluded  in  said  fraud.  They 
further  show  that  the  price  named  in  said  pretended  daiions 
enpaiement  or  transfers  was  wholly  inadequate  and  fraudulent ; 
and  they  show  that  even  if  the  said  acts  or  transfers  had  and 
have  any  reality  in  law  they  gave  and  give  an  unjust  and 
unlawful  preference  and  are  null  and  void ;  but  they  expressly 
aver  and  charge  that  the  said  Lisso  and  the  said  Scheen  owed 
their  said  wives  nothing  whatever  at  the  time  of  said  pretended 
transfers,  whether  on  paraphernal  account  or  otherwise. 

"  And  your  orators  exhibit  this  their  bill  as  well  in  aid  of 
the  proceedings  in  said  suit  No.  8883  as  for  such  discovery  and 
relief  as  they  may  be  entitled  to  in  the  premises." 

The  prayer  of  the  bill  is,  that  defendants  may  be  required 
to  answer,  <<  and  that  the  said  transfers,  or  cUUians  en  pais- 
ment,  passed  before  D.  H.  Hayes,  notary  public,  on  the  23d 
November,  1878,  may  be  declared  to  be  simulated,  fraudulent, 
injurious,  illegal,  null  and  void,  and  all  the  property  therein 
described  subjected  to  the  just  claims  of  and  debts  due  your 
-orators  as  aforesaid,  and  sold  to  pay  the  same;  and  that  the 
debts  due  and  owing  to  your  orators  may  be  duly  liquidated 
by  proper  decree  as  to  the  said  defendants,  Lisso  and  Scheen, 
as  well  as  to  the  other  defendants." 

Other  proceedings  of  a  similar  character  were  instituted 
against  the  same  defendants  at  about  the  same  time  by  Henry 
Bemheim  et  al.  Simon  August  et  al.  and  Oharles  F.  Claflin  et 
al.  Bills  identical  in  their  language  with  those  of  Claflin  & 
Co.  were  filed  against  defendants.  They  were  afterwards,  by 
an  agreement  of  counsel  and  the  order  of  the  court,  consoli- 
dated and  tried  together  as  one  cause.  In  these  cases  thus 
consolidated  there  was,  by  consent  of  all  the  parties  in  open 
court,  as  shown  by  the  record,  entered  a  decree  on  January 
22, 1883.     This  decree  declared— 

^^  That  as  to  the  act  of  conveyance,  or  dation  en  paiementy 
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recited  in  the  bills  of  complaint  herein  made  by  the  defendant, 
John  H.  Scheen,  unto  the  defendant,  Kancy  A.  Bradley,  his 
wife,  by  act  passed  before  D.  H.  Hayes,  notary,  parish  of 
Eed  Kiver,  November  28d,  1878,  and  filed  for  record  and  re- 
corded in  said  parish  in  conveyance  and  mortga^  books  the 
same  day,  and  whereof  a  certified  copy  has  been  filed  as  an 
exhibit  herein  November  26th,  1879,  and  is  now  annexed 
hereto  as  part  hereof,  be,  and  the  same  hereby  is,  in  all  things 
revoked,  annulled  and  set  aside,  and  the  property  therein  de- 
scribed and  purporting  thereby  to  be  conveyed  to  said  Mra. 
Nancy  A.  Bradley,  wife  of  John  H.  Scheen,  declared  to  have 
been  the  property  of  said  John  H.  Scheen  at  the  time  the 
bills  of  complaint  herein  were  filed,  to  wit,  November  13th, 
1879,  and  is  hereby  subjected  to  the  just  claims,  demands-  and 
judgments  of  the  complainants  herein,  subject  to  provisions 
hereinafter  made,  which  judgments  of  complainants  herein 
against  said  Julius  Lisso  and  John  H.  Scheen  in  solido  are  as 
follows : 

"  K  B.  Olaflin  di  Co.  v.  Zmo  <&  Schem,  No,  8883  of  the 
docket  of  this  court,  $9580.14,  with  interest  as  therein  set 
forth. 

"jy.  Bemheim  cfe  A%ibgu8t  v.  lAsso  cfe  Scheen^  No.  8880, 
$655.38,  with  interest  as  therein  set  forth. 

.  "  Augvsty  Bernheim  <&  Bauer  v.  Zisso  db  Scheen^  No.  8881, 
$2326.36,  with  interest  as  therein  set  forth. 

"  Olafim  cfe  Thayer  v.  Lisso  cfe  Schem,  No.  8882,  $2298.67, 
with  interest  as  therein  set  forth. 

^'  And  it  is  further  ordered  that  any  mortgage  claims  which 
said  Mrs.  Scheen  may  have  against  said  property  described  in 
said  deed  of  November  23, 1878,  be,  and  the  same  are  hereby, 
reserved  for  further  decision." 

This  reservation  had  reference  to  a  claim  by  Mrs.  Bradley, 
the  wife  of  Scheen,  under  a  mortgage  which  she  asserted 
on  the  property  in  controversy,  filed  in  the  proper  parishes 
where  the  land  in  question  lay,  where  they  were  duly  recorded, 
namely,  in  the  proper  office  at  Bienville,  April  30,  1879,  and 
that  of  the  parish  of  Red  River,  June  6,  1879.  After  the 
consent-decree  had  been  rendered,  Mrs.  Bradley  was  permitted 
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to  file  an  answer  and  orosd-bill  against  oomplainants  in  the 
original  suit,  setting  up  her  claim  under  this  mortgage,  to 
which  there  were  a  demurrer  and  answer ;  also  replications. 
On  the  19th  of  December,  1885,  the  following  agreement  was 
filed,  by  which  the  case  came  on  to  be  heard  on  the  bills,  an- 
swers, and  demurrers : 


et  al.  \ 
al.     ) 


"Claflin  et  al. 

V8,  [  Nos.  8896-'9.  —  Four  consolidated  causes, 

lissoet 


^^To  save  time  and  expense  to  both  sides,  it  is  agreed  that 
the  complainants  may  withdraw  their  replication  to  answer  of 
Mrs.  Nancy  A  Bradley,  wife,  etc.,  filed  April  26th,  1884,  and 
their  answer  to  said  Mrs.  Bradley's  cross-bill  filed,  and  the 
said  Mrs.  Bradley  may  withdraw  her  replication  to  said  answer 
(with  rights,  however,  reserved  to  both  parties  to  renew  said 
pleadings  and  reinstate  the  issues  as  hereinafter  reserved,)  and 
that  complainants  may  fil^  their  annexed  demurrers  and  the 
cause  may  be  set  down  on  the  bills,  answers  and  demurrers. 

'^  In  case  said  demurrers  are  overruled,  the  answers  and  lepli- 
'cations  above  mentioned  may  be  renewed  afid  stand  restored 
to  the  record,  and  cause  proceed  on  traverse  and  issues  thereby 
made  as  if  they  had  not  been  withdrawn,  the  object  of  this 
agreement  being  to  present  in  the  simplest  and  least  expensive 
manner  the  questions  raised  by  said  demurrers. 

«Deal9th, '85. 

^^Kennasd,  Howe  &  Pbsntisb, 
JFbr  ComplavMmtSy 

«W.   H.   EOGBES, 

For  DefendanU:' 

The  decree  of  the  court,  rendered  on  February  6,  1886, 
declared: 

'^  That  the  demurrers  of  the  complainants  herein  to  the  said 
cross-bill  of  the  said  Mrs.  Nancy  A.  Bradley,  wife  of  JohnH. 
Scheen,  be,  and  the  same  hereby  are,  sustained,  and  the  said 
cross-bill  dismissed. 

^'  It  is  further  ordered  and  decreed  that  the  lien  privily 
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and  preferenoe  of  the  oomplainants  herein  on  the  property  or 
its  proceeds  described  in  the  conveyance  thereof,  made  Ko- 
yember  3, 1878,  from  said  John  H.  Scheen  to  said  Nancy  A. 
Bradley,  his  wife,  by  act  before  D.  H.  Hayes,  notary  public 
for  the'  parish  of  Bed  Biyer  (which  conveyance  has  been  re- 
voked as  to  the  complainants  by  the  decree  herein  of  January 
23, 1883,  and  which  property  has  been  subjected  to  the  judg- 
ments of  the  complainants  in  said  decree  specially  detailed), 
be,  and  are  hereby,  recognized,  declared,  and  made  executory, 
and  are  adjudged  to  be  in  all  respects  superior  and  paramount 
to  all  and  any  mortgage,  claim  or  other  debt  or  demand  of  the 
said  Mrs.  Nancy  A.  Bradley,  wife  of  said  John  H.  Scheen,  set 
up  in  this  cause,  and  are  declared  to  be  a  first  lien,  privilege, 
and  preference  on  the  said  property,  its  proceeds,  fruits,  reve- 
nues, rents,  and  profits^" 

It  is  from  this  decree  that  the  present  appeal  by  Mrs.  Brad- 
ley, wife  of  Scheen,  is  taken,  and  all  other  questions  are  by  the 
original  oonsent<lecree  and  by  the  state  of  the  record  elim- 
inated from  the  case,  except  that  which  concerns  the  validity 
of  thd  mortgage  of  Mrs.  Bradley  on  account  of  the  paraphernal 
property  which  passed  to  her  husband,  for  which  this  mort- 
gage waa  inscribed.  It  is  necessary  to  add  that  in  the  progress 
of  this  case  the  attachments  which  had  been  issued  and  levied 
on  the  property  in  controversy  were  dissolved,  and  that  an 
ordinary  judgment  was  rendered  personally  against  Lisso  and 
Scheen  for  their  indebtedness  to  the  parties  plaintiff  to  this 
suit.  It  is  therefore  clear  that  the  plaintiffs  derived  no  aid  in 
establishing  their  lien  upon  the  property  by  reason  of  these  at- 
tachments, and  it  seems  to  be  conceded  in  the  argument  of 
counsel  that  such  lien  as  they  may  have,  conmienced  with  the 
filing  of  their  bills  on  the  13th  of  November,  1879.  The  object 
of  those  bills,  it  will  be  observed,  was  to  set  aside  the  convey- 
ance made  by  lisso  and  Scheen  to  their  wives  of  November-28, 
1878,  which  is  said  to  be  a  daUan  enpadement  under  the  Louisi- 
ana law,  that  is,  a  proceeding  by  which  the  husband,  in  this 
case,  conveyed  to  his  wife  certain  real  estate,  which  she  ac- 
cepted as  payment  j?r^  tcmto,  to  wit,  at  $10,000,  on  her  debt 
against  him  arising  out  of  her  paraphernal  property  that  came 
VOL.  cxxzn— 26 
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into  his  control ;  and  although  the  subsequent  mortgage  insti- 
tuted by  Mrs.  Scheen,  which  it  was  supposed  would  cover  the 
property  now  in  controversy,  had  been  recorded  in  the  proper  i 

parishes  April  30,  1879,  and  June  6, 1879,  which  was  in  one  I 

instance  seven  months  and  the  other  nearly  six  months  before 
the  bill  of  complaint  was  filed,  no  reference  is  made  in  that  bill 
to  this  mortgage  and  no  attempt  made  to  have  it  declared  void 
or  set  aside,  but  the  plaintiffs  were  content  to  take  a  decree 
setting  aside  the  first  conveyance  of  November  23, 1878 ;  and 
it  is  only  by  reference  to  the  reservation  in  the  decree  that 
any  notice  is  taken  of  the  mortgage  of  Mrs.  Bradley. 

As  there  is  no  answer  to  Mrs.  Bradley's  crossnbill,  and  as  the 
case  before  us  rests  altogether  upon  the  sufficiency  of  the  alle-  j 

gations  of  that  bill  to  establish  her  right  under  that  mortgage, 
we  must  look  to  that  alone  to  determine  the  question.    Mrs.  j 

Bradley  sets  out  in  very  distinct  terms  that  her  husband  at 
various  times  received  from  her  father  advancements  made  to 
her  and  from  her  estate,  which  are  specifically  set  out  and 
amount  to  the  sum  of  $29,321.23,  for  which  she  claims  interest 
at  the  rate  of  five  per  cent  per  annum.  By  the  law  of  Louisi- 
ana the  as^rtion  of  this  claim  of  a  wife  against  a  husband  and 
against  his  property  is  an  ex  parte  proceeding,  by  which  the 
wife,  with  certain  formalities,  makes  out  an  account  of  the 
foundation  of  her  claims  against  her  husband,  and  has  it  re> 
corded  in  the  proper  book  of  records  of  the  parish  or  parishes 
where  the  lands  of  her  husband  lie.  Until  this  is.  done  her 
claim  affects  no  other  person,  and  this  act  of  recording  what  is 
called  a  mortgage  is  the  initial  proceeding  by  which  the  claim 
against  her  husband's  property  is  made  effective.  But  after  it 
is  so  recorded  all  persons  are  bound  to  take  notice  of  the  exist* 
ence  of  the  claim  as  though  the  husband  had  himself  executed 
a  mortgage  to  his  wife  to  secure  the  payment  of  the  debt. 
What  may  be  set  up  by  creditors  of  the  husband  or  by  pur^ 
chasers  of  his  real  estate  to  defeat  the  claim  thus  instituted,  it 
is  not  necessary  to  inquire  in  this  case,  because  no  attack  is 
made  upon  the  justice  of  the  claims  of  Mrs.  Bradley  against 
her  husband  nor  upon  the  regularity  of  the  proceedings  by 
which  this  mortgage  was  instituted.    No  answer  being  filed  to 
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the  orofis-bill,  the  gtatements  in  it  are  to  be  taken  as  true  so  far 
as  they  are  pertinent  to  the  question  before  the  court.  It  is 
thus  admitted  by  the  demurrer. to  the  bill  that  Scheen  had, 
prior  to  the  30th  day  of  April,  1879,  received  of  the  paraphernal 
and  dotal  property  of  Mrs.  Bradley  coming  through  her  father 
the  sum  alleged  in  her  bill,  $29,321.23,  for  which  he  was  in- 
debted to  her,  and  that  she  followed  the  course  pointed  out  by 
the  law  in  establishing  what  the  statute  of  Louisiana  calls  a 
mortgage  on  his  real  estate  to  secure  the  payment  of  that  in- 
debtedness. No  fraud  is  alleged  by  appellees  in  regard  to  this 
transaction.  No  denial  of  its  truth  is  made  in  the  record. 
Some  attempt  is  made  in  the  way  of  argument  to  assert  the 
priority  of  the  appellees  because  their  attachment  was  levied 
upon  the  property  before  a  record  was  made  of  appellant's 
mortgage,  but  witli  the  dissolution  of  that  attachment  any  lien 
which  could  depend  upon  it  fell.  In  the  language  of  counsel 
for  the  apx)ellees  in  this  case,  the  attachments  having  been  dis- 
solved on  technical  grounds  only,  judgment  for  the  money  de- 
mand was  rendered  in  each  case  in  June,  1880.  As  these 
judgments  were  rendered  long  after  the  recording  of  Mrs. 
Bradley's  mortgage,  they  could  not  efFect  a  lien  prior  to  hers, 
and  by  the  dissolution  of  the  attachments  no  lien  acquired  by 
them  could  affect  her  interest  at  all. 

The  ground  on  which  the  invalidity  of  this  mortgage  is  as- 
serted by  appellees  is  that  at  the  time  Mrs.  Bradley  had  it  in* 
cribed  in  the  proper  book  the  property  was  her  own,  and  the 
title  to  it  was  in  her  by  reason  of  the  conveyance  made  by 
8cheen  to  her  in  payment  of  his  debt  to  her,  which  was  the  sub- 
ject of  the  controversy  between  the  parties,  and  which  was  set 
aside  in  the  consent-decree  rendered  January  22, 1883.  It  is  as- 
serted in  argument  that,  because  the  title  and  ownership  of  that 
property  was  in  her  at  the  time  she  inscribed  the  mortgage 
now  in  controversy,  she  could  not  in  such  a  proceeding  create 
a  valid  mortgage  on  her  own  property ;  that  at  that  time 
Scheen,  her  husband,  against  whom  the  mortgage  lien  was  as- 
serted, had  no  title  or  interest  in  the  property,  and  that  there- 
fore the  proceeding  was  of  no  effect.  This  proposition  is 
earnestly  insisted  upon  by  counsel,  and  seems  to  have  been  the 
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one  on  which  the  Circuit  Court  rested  its  decision  dismissing 
Mrs.  Bradley's  bill  Clc^i/n  v.  Liaao^  27  Fed.  Rep.  420.  We 
are  not  referred  to  any  clause  of  the  Code  of  Louisiana  which 
asserts  this  principle,  nor  have  we  been  able  to  find  it  in  any 
article  or  section  of  that  code.  It  seems  to  be  counsel's  in- 
ference from  the  general  state  of  the  law  concerning  mort- 
gages and  the  title  to  real  estate.  Reference  is  made  in  the 
brief  of  counsel  to  the  case  of  Townsend  v.  MiUer^  7  La.  Ann. 
432,  and  to  the  cases  of  Miller  v.  Sherry^  2  Wall.  249,  and  Lyon 
V.  RiHibvM^  46  Illinois,  279,  which  are  also  mentioned  in  the 
opinion  of  the  judge,  who  decided  the  case  below,  but  these 
eases  only  concern  the  effect  to  be  given  to  a  decree  rendered 
in  fayor  of  a  judgment  creditor  setting  aside  a  prior  convey- 
ance of  the  debtor  as  a  fraudulent  obstruction  in  the  way  of 
the  judgment  credit<Nr.  Kone  of  them  establish  the  doctrine 
contended  for  in  this  case,  that  a  person  who  has  received  a 
conveyance  of  the  legal  title  to  real  estate  from  his  debtor 
may  not  institute  other  proceedings  against  that  debtor  in  re- 
lation to  the  same  property  to  strengthen  his  title  or  establish 
his  lien,  if  it  is  his  interest  to  do  so.  That  this  may  be  done 
under  the  English  system  of  equitable  jurisprudence  is  well  es- 
tablished, and  no  reason  can  be  seen  idither  in  law  or  in  equity 
why  a  party  who  has  received  such  conveyance,  coming  to  see 
that  his  title  through  it  is  not  perfect,  that  the  conveyance  it- 
self may  be  void  or  voidable,  and  that  thereby  he  may  lose 
the  debt  or  consideration  of  the  conveyance,  may  not  institute 
any  proceeding  known  to  the  law,  and  not  unjust  or  inequitable, 
by  which  his  defective  title  may  be  strengthened  or  his  original 
lien  made  effectual  and  established  in  regard  to  the  property. 
One  of  the  most  common  instances  of  this  character,  very  similar 
in  its  nature  to  the  transaction  now  under  consideration,  is  that 
of  a  mortgagee  who,  by  the  English  common  law,  was  treated 
as  holding  the  legal  title  with  an  equity  of  redemption  in  the 
mortgagor,  but  who  accepts  a  conveyance  of  that  equity  of  re- 
demption to  himself  by  the  mortgagor  as  phyment  of  the  debt 
s€x;ured  by  the  mortgage.  In  such  case  it  may  happen  that 
the  mortgagor  has  i^ceated  other  liens  pr  encumbrances  upon 
the  property  between  the  execution  of  the  mortgage  and  that 
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of  the  deed  oonyeying  to  the  mortgagee  the  equity  of  redemp- 
tion. If  this  conveyance  of  the  equity  of  redemption  is  to  be 
treated  as  absolute  payment  of  the  debt  secured  by  the  mort- 
gage, which,  as  between  the  mortgagor  and  mortgagee,  it  is 
intended  to  be,  then  the  mortgage  being  paid  off  and  dis- 
charged, and  of  no  further  effect,  the  parties  who  have  ob- 
tained a  lien  subsequent  to  that  mortgage,  but  prior  to  the 
sale  to  the  mortgagee,  would  find  their  lien  to  be  a  prior 
encumbrance  upon  the  property,  and.^uperior  to  the  title 
conveyed  by  the  mortgagor  to  the  mortgagee.  To  prevent 
this  injustice,  equity  has  established  the  principle  tiiat  by 
holding  the  possession  of  his  mortgage,  and  not  making  any 
release  or  satisfaction,  he  may  continue  to  have  the  benefit 
of  that  mortgage  as  a  lien  prior  to  that  of  the  parties  whose 
rights  have  intervened,  and  thus  he  takes  the  title,  which  is 
intended  to  be  a  discharge  of  that  debt  as  between  him  and 
his  debtor,  while  he  holds  the  mortgage  itself  to  be  so  far  alive 
as  to  protect  him  against  the  subsequent  encumbrances  on  his 
own  land.  The  analogy  of  that  principle  of  equitable  juri^ 
prudence  to  the  case  before  us  is  obvious.  In  both  cases,  be- 
cause equity  requires  it,  the  common  law  doctrine  of  merger 
of  the  two  titles  does  not  occur.  In  favor  of  the  party  whose 
interest  would  otherwise  suffer,  they  are  both  kept  alive.  In 
this  case  the  mortgage  which  the  law  gave  Mrs.  Bradley  on 
her  husband's  real  estate  for  her  money  which  came  to  his 
hands,  though  not  registered,  was  not  merged  in  the  simulated 
and  fraudulent  title  conveyed  by  her  husband  as  daUon  en 
paiement,  Forbes  v.  Moffatty  18  Ves.  384 ;  Mvlford  v.  Peter- 
son,  35  N.  J.  Law (6  Vroom),  127 ;  MaUary  v.  Httchoock,  89 
Conn.  127 ;  SHocum  v.  Catlin,  22  Vermont,  137 ;  Widkersham 
v.  Beeves^  1  Iowa,  413. 
By  the  Code  of  Louisiana,  article  3319  [3287] : 
'^  The  wife  has  a  legal  mortgage  on  the  property  of  her  hus- 
band in  the  following  cases : 

"  1.  For  the  restitution  of  her  dowry,  and  for  the  reinvest- 
ment of  the  dotal  property  sold  by  her  husband,  and  which 
she  brought  in  marriage,  reckoning  from  the  celebration  of  the 
marriage. 
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"  2.  For  the  restitution  or  reinvestment  of  dotal  property 
which  came  to  her  after  the  marriage,  either  by  succession  or 
donation,  from  the  day  the  succession  was  opened  or  the  dona- 
tion perfected. 

"  3.  For  the  restitution  or  reimbursement  of  her  parapher- 
nal property." 

We  understand  this  article  as  declaring  the  existence  of  such 
mortgage  or  lien  from  the  time  when  the  dotal  or  paraphernal 
property  of  the  wife  was  received  by  the  husband.  Scheen  v. 
Ghijiffe^  36  La.  Ann.  217,  220.  Certainly  such  is  the  meaning  of 
the  article  as  between  the  husband  and  wife.  But  as  to  other 
parties,  it  is  declared  by  section  8347  that  "  no  mortgage  or 
privilege  shall  hereafter  affect  third  parties,  unless  recorded  in 
the  parish  Avhere  the  property  to  be  affected  is  situated ; "  and 
by  section  3349,  that  when  the  evidence  of  such  legal  mort- 
gage existing  in  favor  of  a  married  woman  shall  not  exist  in 
writing,  then  "  a  written  statement,  under  oath,  made  by  the 
married  woman,  her  husband,  or  any  other  person  having 
knowledge  of  all  the  facts,  setting  forth  the  amount  du^  to 
the  wife,  and  detailing  all  the  facts  and  circumstanceB  on 
which  her  claim  is  based,  shall  be  recorded." 

The  appellant  in  this  case  having  this  undisputed  right  of 
mortgage  for  the  $29,321.23  set  out  in  her  bill,  and  perceiving 
that  it  might  be  lost  either  by  the  fraud  of  her  husband  in 
making  the  conveyance  to  her  or  by  some  other  imperfection, 
by  which  it  did  not  transfer  to  her  a  clear  title  to  the  property 
mentioned  in  the  conveyance,  resorted  to  her  original  right  of 
mortgage  against  the  property,  which  she  undertook*  to  make 
effectual  by  recording  it,  as  the  law  required,  in  the  parishes 
where  the  real  estate  lay.  She  thus,  as  in  the  case  of  the 
mortgage  mentioned  in  the  English  eqtiity  jurisprudence,  re- 
verted to  her  original  right,  which  was  prior  to  all  the  convey- 
ances and  all  the  suits  about  this  property  set  out  in  this 
record,  and  as  it  was  inscribed  before  any  lien  accrued  to  the 
appellees  on  that  property,  or  any  right  to  appropriate  it  to 
the  payment  of  that  debt,  it  is  not  perceived  why  her  mort- 
gage does  not  constitute  a  prior  and  superior  claim  to  theirs. 

There  is  found  running  through  the  whole  of  this  record  an 


Digiti 


zed  by  Google 


BRADLEY  v.  CLAFLIN.  391 

Opinion  of  the  Court. 

attempt  to  control  the  action  of  the  Circuit  Court  of  the 
United  States  in  the  case  by  the  introduction  of  proceedings 
had  in  the  local  court  of  Louisiana,  which  would  have  un- 
doubted jurisdiction  if  it  were  not  for  the  prior  commence- 
ment of  proceedings  in  the  Circuit  Court  in  the  present  case. 
These  state  court  proceedings  originated  in  a  surrender  by 
Lisso  and  Scheen  of  all  their  property  of  whatever  description 
for  the  benefit  of  all  their  creditors,  after  the  proceedings  in 
this  case  had  been  commenced,  and  the  appointment  by  the 
tenth  district  court  of  the  parish  of  Eed  River  of  a  syndic, 
namely,  Cliristopher  Chaife,  Jr.,  to  take  charge  of  all  their 
assets,  convert  them  into  money,  and  pay  it  out  on  the  debi". 
of  the  firm  of  Lisso  &  Scheen.  In  that  proceeding,  which 
of  course  could  not  oust  the  Circuit  Court  of  the  United  States 
of  its  jurisdiction  to  proceed  in  the  present  case  already  before 
it,  Mrs.  Bradley  filed  her  claim  under  the  original  dation  en 
pavement  made  by  Scheen  to  her,  and  her  mortgage,  the  same 
that  is  in  controversy  here,  asserting  the  superiority  of  her 
claim  on  the  real  estate  in  controversy  in  this  suit  against  the 
syndic  and  the  creditors  whom  he  represented.  That  case,  so 
far  as  Mrs.  Bradley  was  concerned,  followed  very  much  the 
same  course  as  the  present  case,  and  it  came  twice  before  the 
Supreme  Court  of  Louisiana.  The  first  of  these  cases,  that  of 
Chaffe^  Syndic  v.  Scheen^  is  reported  in  volume  34  of  the 
Louisiana  Annual  Eeports,  at  page  684.  The  question  there 
had  relation  to  the  validity  of  the  same  conveyance  by  Scheen 
to  his  wife  as  a  dation  en  paiementy  in  which  the  court  declared 
that  conveyance  to  be  void  in  the  following  language  (page 
690): 

"For  these  reasons,  and  after  a  thorough  and  prolonged 
study  of  the  question,  and  of  all  the  law  and  the  facts  bearing 
<Jn  it,  we  are  forced  to  conclude  that  this  act  of  giving  in  pay- 
ment was  null  and  void  and  without  effect  as  to  the  creditors 
of  J.  H.  Scheen." 

But  the  court  in  that  case  declared  that  whatever  other 
claims  Mrs.  Scheen  may  have  against  her  husband,  J.  H. 
Boheen,  are  reserved  to  her  with  the  right  to  prosecute  them 
in  such  mode  and  manner  as  the  law  may  provide.     Subse- 
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quently,  Mrs.  Scheen  did  prosecute  in  the  District  Court  of  the 
parish  of  Bed  Biver  her  claim  under  the  mortgage,  which  is 
now  the  subject  of  controversy,  and  that  case,  which  also  went 
to  the  Supreme  Court  of  Louisiana,  and  is  reported  in  86  La. 
Ann.  217,  was  decided  in  her  favor  as  to  the  validity  of  the 
mortgaga    The  court  says :  "  The  greater  part  of  the  indebt- 
edness claimed  grows  out  of  the  husband  collecting  and  using 
the  moneys  realized  on  promissory  notes  taken  on  the  sales  of 
lands,  and  alleged,  as  stated,  to  have  been  donated  to  the 
plaintiff."     The  court  says  further :  "  The  validity  of  these 
donations  is  not  questioned  by  the  donor  nor  his  heirs,  nor  his 
creditors,  and  we  cannot  perceive  any  right  in  the  creditors  of 
Scheen  to  raise  such  objection.    It  is  sufficient  that  the  hus- 
band received  or  collected  the  funds  in  question  as  agent  of 
his  wife,  and  under  color  of  the  right  claimed  by  her  and  rec- 
ognized 'by  him."     >^The  most  serious  contest,"  says  the 
court,  '^  is  in  regard  to  the  legal  mortgage  claimed.    One  of 
the  grounds  was  that  it  was  not  inscribed  prior  to  the  1st  of 
January,  1870."    To  this  the  court  replies  "  that  the  omission 
to  register  at  that  time  only  deprived  the  mortgage  of  force 
with  respect  to  third  persons,  who  at  that  date  had  mortgages 
or  pledges  upon  the  property  of  the  husband  that  are  so  far 
superior  to  the  claims  of  the  wife.     So  far  as  relates  to  the 
husband  and  his  property,  the  mortgage  in  favor  of  the  wife, 
if  there  existed  one,  continued  to  exist  without  registry,  and  if 
recorded  subsequently  took  effect  as  to  third  persons  from  the 
date  of  its  registry.    The  evidence  of  plaintiff's  legal  mortgage 
against  her  husband  was  recorded  in  the  parish  of  Bed  Biver 
in  1879,  and  its  effect  upon  the  immovables  *in  that  parish  sur- 
rendered by  the  insolvent  was  properly  recognized  by  the 
judgment."    There  was  then  considered  a  question  as  to  the 
registry  in  the  parish  of  Bienville,  which  seems  not  to  have 
been  proved,  and  which  was  left  open  for  further  considera- 
tion.   Although  the  direct  question  of  the  effect  of  the  prior 
conveyance  of  Scheen  as  a  dation  enpaiement  is  not  referred  to 
in  this  last  report,  it  is  obvious  that  the  whole  case  was  a  pro- 
ceeding in  the  tenth  district  court  of  the  parish  of  Bed  Biver 
in  regard  to  the  rights  of  the  syndic  Chaffe  in  this  property; 
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and,  in  the  one  case,  that  part  of  it  which  related  to  the  daUon 
en  paiementj  the  court  in  the  first  of  these  reports  declared 
that' conveyance  void,  but  remitted  Mrs.  Bradley  to  her  rights, 
if  she  had  any,  under  the  mortgage  inscribed  April  80th,  1879; 
and  that,  when  the  proceedings  to  enforce  that  right  came  be- 
fore the  same  court,  it  declared  the  mortgage  to  be  valid  for 
all  property  within  the  parish  where  it  was  recorded.  It  must 
necessarily  have  considered  the  effect  of  the  previous  convey- 
ance in  payment  which  it  had  set  aside,  upon  the  mortgage  it 
now  declared  to  be  valid.  It  can  hardly  be  believed  that  if 
that  prior  conveyance  constituted  a*7y  lawful  obstruction  to 
the  right  of  Mrs.  Bradley  to  record  and  assert  her  mortgage, 
which  the  court  said  had  existed  long  prior  to  any  of  these 
proceedings  as  between  her  and  her  husband,  and  which  was 
made  effectual  when  it  was  recorded,  it  would  not  have  been 
considered  and  referred  to.  It  is  a  fair,  if  not  a  nec^lBsary  in- 
ference from  these  two  cases,  that  the  counsel  engaged  in  them 
and  the  court  which  decided  them  did  not  perceive  in  the  con- 
veyance of  Scheen  to  his  wife  anything  which  defeated  her 
right  to  the  mortgage  for  her  dotal  or  paraphernal  property. 
The  question  as  to  the  validity  of  that  mortgage  after  the 
court  had  set  aside  the  conveyance  as  cUUian  en  jxUement  was 
precisely,  the  same  as  the  one  in  the  Circuit  Court  of  the 
United  States,  whose  decree  we  are  called  to  revise,  and  we 
think  we  are  safe  in  following  the  decision  of  the  Supreme 
Court  of  Louisiana  on  the  same  facts  under  Louisiana  law. 
The  result  of  these  consideraMons  is,  that 

The  decree  of  ths  Oireuit  Oaucri  dismissing  Mrs.  Bradley^s 
hiU  is  reoersed^  and  ike  case  remanded  to  that  court  for 
fwrther  proceedi/ags. 
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AYERS  V.  WATSON. 

EBBOB  TO  THE    CIBOmT    COUBT  OF    THE    UinTED    STATES    FOB  THE 
NOBTHEBN  DI8TBI0T  OF  TEXAS. 

No.  119.    Aigned  NoTwnber  IS,  1880. — Deeided  DM«mb«r  0, 188B. 

Before  former  declarations  of  a  witness  can  be  nsed  to  Impeach  or  contra- 
dict his  testimony,  his  attention  must  be  drawn  to  what  may  be  brought 
forward  for  that  purpose,  with  particularity  as  to  time,  place  and  cir- 
cumstance, so  that  he  can  deny  it,  or  make  any  explanation  tending  to 
reconcile  what  he  formerly  said  with  what  he  is  testifying. 

After  a  witness'  testimony  has  been  taken,  committed  to  writing  and  used 
in  the  court,  and  by  death  he  is  placed  beyond  the  power  of  explanation, 
then,  in  another  trial  had  after  his  death,  former  declarations  by  him, 
whether  by  deposition  or  otherwise,  contradictory  to  those  made  by  him 
in  that  testimony,  cannot  for  the  first  time  be  brought  forward  and  used 
to  impeach  it. 

This  is  the  same  cause  brought  here  and  heard  at  October 
term,  1884,  and  reported  113  U.  S.  594.  The  cafie  now  made 
is  thus  stated  in  the  opinion  of  the  court : 

This  is  an  action  of  ejectment  brought  by  Watson,  the  orig- 
inal plaintiff,  in  the  District  Court  for  the  county  of  Bell,  in 
the  State  of  Texas,  and  afterwards  removed  into  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  that 
State.  It  was  twice  tried  before  a  jury,  which  failed  in  each 
of  these  trials  to  come  to  an  agreement.  It  was  tried  a  third 
time,  which  resulted  in  a  verdict  and  judgment  for  the  plain- 
tiff. A  writ  of  error  was  taken  to  that  judgment,  by  which 
it  was  brought  to  this  court  and  reversed.  The  case  is  re- 
ported as  Ayers  v.  Watson,  113  U.  S.  694.  It  was  thereupon 
remanded  to  the  Circuit  Court  for  a  new  trial,  where  a  verdict 
was  again  had  for  the  plaintiff,  and  the  judgment  rendered  on 
that  verdict  is  before  us  for  review. 

The  details  of  the  controversy  may  be  found  in  the  report 
of  the  case  above  mentioned.  While  it  was  pending  in  the 
District  Court  of  Bell  County  the  following  agreement  be- 
tween the  parties  was  made,  which  simplifies  the  case  very 
much : 
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^atson      \ 
B,etaL    ) 


"A.E.  WatBon 

Frank  Ayers,  i 

^  It  is  agreed  and  admitted  by  the  def endants,  for  the  pur- 
pose of  this  trial  at  this  term  of  the  ooort,  that  A.  E.  Watson, 
plaintiff  in  this  cause,  is  entitled  to  all  the  right,  title  and  in- 
terest granted  by  the  State  of  Texas  to  the  heirs  of  Walter  W. 
Daws  on  September  16,  a.d.  1850,  said  land  patented  being  one- 
third  of  a  league,  described  in  said  patent  No.  543,  vol.  8,  and 
which  siaid  land  is  described  in  plaintiff's  petition ;  but  defend- 
ants say  that  said  one-third  of  a  league  of  land  so  patented  as 
aforesaid  to  the  heirs  of  Walter  W.  Daws  is  covered  by  the 
grant  of  the  government  of  Coahuila  and  Texas  to  Maximo 
Moreno  of  eleven  leagues  of  land,  as  set  forth  more  fully  in 
defendants'  petition;  which  said  eleven-league  grant  is  an 
older  and  superior  title  to  that  of  plaintiff,  and  the  title  to 
which  is  in  the  defendants  in  this  cause. 

"  X.  B.  Sauwdkrs, 

«W.  T.  RUOKKB, 

"  F.  H.  Slsspbb,  and 
**  A.  M.  MonrnoTH, 

"  Ate  %  for  defendantey 

By  this  agreement  it  will  be  seep  that  the  sole  question  at 
issue  was  whether  the  land  in  controversy  was  covered  by  the 
eleven-league  grant  to  Maximo  Moreno.  A  plat  of  that  sur- 
vey is  found  in  the  bill  of  exceptions.  On  the  trial  which  re- 
sulted in  the  judgment,  which  we  are  now  called  to  reconsider, 
and  which,  as  we  understand  it,  was  the  fourth  time  the  case 
had  been  tried  by  a  jury,  the  defendant  introduced  the  depo- 
sition of  F.  W.  Johnson,  the  surveyor  who  had  made  the  su^ 
vey  under  the  Moreno  grant.  It  seems  that  his  deposition  had 
been  taken  twice  in  this  action,  and,  though  the  details  of 
those  trials  are  not  before  us,  it  had  no  doubt  been  used  in 
iheoL  But  prior  to  the  trial  which  we  are  now  reviewing,  he 
had  died,  tt  appears  from  the  bill  of  exceptions  that  in  these 
depositions  he  had  been  cross-examined  by  plaintiff's  coun- 
sel   Plaintiff  in  rebuttal  to  this  testimony  of  Johnson  offered 
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in  evidence  a  deposition  of  the  said  Johnson  taken  in  1860,  in 
a  sait  between  other  parties,  in  which  his  testimony  with  re- 
gard to  the  matters  to  which  he  testified  in  the  depositions 
offered  by  defendant  varied  materially  from  these  latter  depo- 
sitions. To  the  introduction  of  this  deposition  of  1860  the 
defendants  objected,  and,  their  objection  being  overruled,  took 
this  exception.  As  we  think  the  judgment  of  the  court  below 
must  be  reversed  on  account  of  this  ruling,  all  that  relates  to 
it  in  the  bill  of  exceptions  is  here  reproduced : 

"  It  Was  admitted  by  both  parties  that  the  upper  and  lower 
comers  on  the  river  of  the  Maximo  Moreno  11-league  grant 
are  extant  as  called  for  in  the  original  grant  to  Maximo 
Moreno,  and  their  comers  are  not  in  dispute. 

"  The  defendant  read  in  evidence  the  depositions  of  F.  W. 
Johnson,  taken  in  1878  and  1880,  in  w^hich  he  testified  that  he 
was  principal  surveyor  for  Austin's  colony.  .  .  .  The  first 
survey  made  was  the  Maximo  Moreno  11-league  survey.  This 
survey  was  commenced  at  the  point  opposite  the  mouth  of  the 
Lampasas  River,  as  called  for  in  the  field-notes  of  the  grant, 
and  a  line  was  mn  thence  on  the  course  called  for  in  the  grant 
the  distance  called  for,  the  chain  being  used  to  measure  the 
distance.  The  northwest  or  second  corner  called  for  in  the 
grant  was  thus  established  by  him,  the  distance  giving  out  in 
the  prairie.  In  mnning  the  west  line  I  made  an  offset  to  avoid 
crossing  the  Leon  River,  which  was  about  50  or  60  vrs.  wide. 
This  offset  was  made  soon  after  leaving  the  beginning  comer, 
there  being  a  peculiar  bend  in  the  river  at  that  point.  From 
the  northwest  comer  thus  established  the  second  line  was  run 
the  course  and  distance  called  for  in  the  grant.  Several  streams 
were  crossed  on  this  line  at  distances  not  now  recollected,  and 
the  northeast  corner  established  on*  two  small  hackberries  in 
Cow  Creek  bottom.  From  the  northeast  or  third  corner  so  es^ 
tablished  a  line  was  mn  in  the  course  called  for  in  the  grant  to 
San  Andres  River.  This  last  line  was  marked  but  not  meas- 
ured, because  it  was  not  usual  or  necessary  to  measure  the 
closing  line. 

"It  was  admitted  by  the  defendant  that  the  distance  as 
measured  on  the  ground  from  the  northeast  comer  to  a  creek 
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called  for  in  the  grant  was  some  four  thousand  varas  more  than 
the  distance  called  for ;  that  is,  the  distance  is  7500  instead  of 
8500  vrs. ;  and  on  cross-examination,  being  asked  to  account 
for  ilie  discrepancy,  said  the  distances  caUed  on  that  line  were 
not  measured  but  guessed  at.  No  part  of  the  east  line  was 
measured.  The  exterior  lines  were  marked  with  blazes.  The 
comer  trees  and  bearing  trees,  where  there  were  such,  were 
marked  with  blazes,  with  two  hacks  above  and  two  ^elow.  In 
answer  to  question,  on  cross-examination,  he  said  that  he  did 
not  begin  the  survey  at  the  southeast  comer,  but  he  began  at 
the  southwest  comer,  at  the  three  forks  at  the  mouth  of  the 
Lampasas,  and  actually  traced  the  lines  in  the  order  set  forth 
in  the  field-notes.  The  field-book  containing  the  same,  which 
I  kept,  I  examined,  which  I  .don't  remember  to  examine  until 
a  month  ago,  and  as  hereinbefore  stated. 

''  The  plaintiff,  in  rebuttal  to  Johnson's  testimony,  as  above 
set  forth,  it  appearing  that  said  Johnson  died  in  1884,  offered 
to  read  in  evidence  a  deposition  of  said  Johnson,  taken  in  1860,* 
in  a  certain  suit  then  pending  in  Bell.  County,  Texas,  wherein 
David  Ayers  was  plaintiff  and  Lancaster  was  defendant,  in 
which  he  stated  in  answer  to  question  therein  propounded  that 
he  began  the  Moreno  survey  at  the  southeast  comer  and  ran 
thence  northerly.  The  north  line  was  then  run  westwardly, 
and  the  third,  if  run  at  all,  was  run  southwardly  to  the  river. 
I  am  of  the  opinion  that  no  western  line  was  ran,  but  was  left 
open ;  but  the  eastern  and  northern  lines  were  run  and  meas^ 
nred.  It  was  not  usual  to  measure  the  closing  line.  To  the 
reading  of  whicdi  last-mentioned  deposition,  proven  to  be  in 
the  handwriting  of  Johnson,  taken  in  1860,  the  defendants  ob- 
jected upon  the  ground  that  the  deposition  had  been  taken  in 
another  and*  different  cause,  between'  other  parties,  before  the 
institution  of  this  suit ;  and  the  same  witness  having  testified 
in  answer  to  interrogatories  and  cross-interrogatories  pro- 
pounded herein  in  1877  and  1880,  respectively,  it  was  not  com- 
petent as  original  evidence  nor  admissible  to  contradict  or  im- 
peach the  testimony  of  the  witness  Johnson,  as  given  in  his 
deposition  read  by  the  defendants,  notwithstanding  the  death 
of  Johnson ;  which  objection  the  court  overruled  and  admitted 
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the  testimony  so  objected  to ;  to  which  ruling  of  the  court  the 
defendants  then  and  there  excepted  and  still  except^  and  the 
same  is  allowed  as  exception  No.  1." 

Mr.  William  K  Earle  for  plaintiffs  in  error. 

Mr.  TT.  HdUett  Phillips  for  defendant  in  error. 

We  submit  that  the  deposition  of  Johnson  was  properly 
admitted  as  evidence  to  go  to  the  jury  with  the  other  evidence 
in  the  case,  in  order  to  enable  them  to  ascertain  the  disputed 
lines  of  the  Moreno  survey,  which  had  been  run  by  the  party 
maldng  the  deposition. 

The  precise  point  was  determined  in  favor  of  the  admissi- 
bility of  the  evidence,  by  Mr.  Justice  Field,  in  delivering  the 
opinion  of  the  Supreme  Court  of  California  in  the  ease  of 
Morton  v.  Folger^  15  California,  275,  277.  See  also  Cornwall 
V.  Oaboer^  16  California,  423.  The  rule  is  well  settled  in  Texas 
that  such  a  deposition  is  admissible.  George  v.  Thomas^  16 
Texas,  74;  S.  C.  67  Am.  Dec.  612;  Stroud-  v.  Springfidd,  28 
Texas,  649 ;  Welder  v.  CarroU,  29  Texas,  817 ;  Evwne  v.  Hunt, 
34  Texas,  111;  Smith  v.  Ruseed,  37  Texas,  247;  Hunt  v. 
Eo(m%,  49  Texas,  311;  CoUmcm  v.  Sm4ih^  55  Texas,  954; 
Tucker  v.  Smith,  68  Texas,  473. 

The  record  shows  that  the  deposition  now  in  question  was 
talsen  in  a  suit  wherein  David  Ayers  was  plaintiff  and  Lan- 
caster was  defendant.  It  also  shows,  by  the  answer  of  one 
of  the  defendants,  that  the  plaintiff  in  error,  Frank  H.  Ayers, 
claims  title  to  the  tract  in  question  through  David  Ayers. 

The  deposition,  it  thus  appears,  was  taken  in  a  suit  in  which 
the  present  plaintiff  in  error,  Frank  H.  Ayers,  was  in  privity 
with  the  plaintiff  in  that  action,  David  Ayers. 

Under  the  rule  stated  in  the  cases  relied  on  by  plaintiff  in 
error,  the  deposition  was  admissible  in  the  present  suit.  The 
answer  of  Anderson  containing  the  statement  of  the  derivation 
of  title,  was  filed  in  order  to  compel  his  landlord  and  war-^ 
rantor,  Frank  H.  Ayers,  to  come  in  and  defend  the  title.  This 
Ayers  accordingly  did  and  set  up  title  to  the  land  in  oon- 
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troversy.  Hall,  another  tenant  of  Ayers,  was  also  a  party 
defendant.  He  filed  no  answer  and  judgment  went  against 
him,  as  of  course.    He  is,  however,  joined  in  the  writ  of  error. 

The  privity  being  established,  it  is  not  necessary  that  the 
parties  in  the  two  suits  should  be  identical.  PhU.j  Wilm.  dk 
BdU.  RaH/road  v.  B(mard,  13  How.  307. 

The  depositions  of  Johnj9on,  made  as  far  back  as  1880,  at  a 
former  trial  of  the  present  case,  were  admitted  by  the  court 
at  the  instance  of  the  plaintiff  in  error.  The  deposition  which 
he  made  on  the  same  subject  matter  in  the  previous  suit,  and 
offered  by  defendant  in  error,  we  submit,  was  equally  admis- 
sible. 

But  what  does  the  deposition  objected  to  contain,  and  what 
bearing  did  it  have  on  the  determination  of  the  case  {  That  is 
the  real  inquiry. 

If  the  subject  matter  of  the  deposition  became  wholly  imma- 
terial in  the  progress  of  the  cause,  its  admission  cannot  sup- 
port an  assignment  of  error,  even  if  it  had  been  erroneous. 
The  plaintiff  in  error  recognizes  this  fact,  and  endeavors  to 
meet  it.  He  says  that  ^^  the  erroneous  admission  of  this  evi- 
dence led  the  court  below  into  a  string  of  errors."  But  when 
he  comes  to  point  out  any  particular  error  it  will  be  seen  to 
consist  in  that  portion  of  the  charge  of  the  court  which  he 
specifies,  as  follows:  ^'If,  however,  in  your  judgment,  the 
proof  in  this  case  is  not  sufficient  to  enable  ,you'  to  fix  the 
point  where  said  two  hackberries  called  for  in  the  field  notes 
of  the  original  surveyor  stood,  and  the  proof  does  not  satisfy 
you  that  the  west  and  north  lines  were  actually  run  and 
measured  by  the  original  surveyor,  you  may  fix  the  north  line 
of  this  grant  in  either  of  these  two  ways,  adopting  that  one  of 
these  two  ways  which,  in  your  judgment,  from  the  proof  will 
so  fix  said  north  line  as  will. most  nearly  harmonize  all  the 
oalls  of  the  grant  with  the  comers  and  lines  that  are  estab- 
lished, namely :  You  may  begin  at  the  S.  W.  comer  on  the 
river  and  find  the  northwest  corner  by  the  course  and  distance 
of  the  first  line,  and  extend  the  second  line  for  the  north  or 
back  line  so  as  to  intersect  the  east  line  (a  line  mn  N.  20"*  E. 
from  the  S.  K  comer  on  the  river,  or  you  may  begin  at  th^  S. 
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E.  corner  on  the  river  and  follow  thence  the  east  line  N.  30"*  E. 
the  distance  called  for  in  the  field-notes  for  said  line  26,400 
varas),  and  aa  vnuchfa/rther  as  the  proof  aaiU^fies  you  that  said 
line  was  actuaUy  marTced  on  the  ground  hy  the  original  surveyor 
and  at  a  point  beyond  which  the  proo/ fails  to  show  to  your 
satis/dotion  that  this  line  was  hxvrked  hy  Johnson.  You  may 
fix  tiie  N.  E.  corner  and  thence  extend  the  line  N.  70**  W.  to 
the  west  line  of  said  grant  as  the  north  or  back  line  of  said 
grant,  and  if  the  north  or  back  line  as  fixed  by  yon  does  not 
cut  the  Daws  survey  you  will  find  for  the  plaintiff ;  if  it  does 
cut  said  survey  you  will  find  for  the  defendant." 

The- court  had,  in  a  previous  portion  of  the  charge,  directed 
the  jury  as  follows ;  no  exception  was  taken  to  such  part  of  the 
charge :  ^'  In  order  to  reconcile  or  elucidate  the  cajls  of  a  sur- 
vey in  seeking  to  trace  and  fix  the  lines  upon  the  ground,  you 
are  not  required  to  begin  at  the  corner  called  for  in  the  grant 
as  the  *  beginning'  comer.  The  corner  so  named  as  the  begin- 
ning comer  does  not  control  more  than  any  other  comer 
actually  well  ascertained  and  established,  nor  are  you  con- 
strained to  follow  the  calls  of  the  grant  in  the  order  that  said 
calls  stand  recorded  in  the  field-notes,  but  you  may  reverse  the 
calls  and  trace  the  lines  the  other  way,  and  should  do  so  if 
from  your  view  of  the  proof  to  so  reverse  the  calls  will  aid 
you  to  so  fix  the  boundaries  of  the  Maximo  Moreno  grant  as 
will  most  nearly  harmonize  all  tbe  calls  in  the  grant  with  the 
comers  and  lines  that  are  established,  and  with  the  object  of 
the  grant.'' 

This  portion  of  the  charge,  it  must  be  admitted,  stated  cor- 
rectly a  general  rule  of  law  applicable  to  the  case. 

The  whole  deposition  of  Johnson,  objected  to,  is  as  follows: 
*^  That  he  began  the  Moreno  survey  at  the  southeast  comer 
and  ran  thence  northerly.  The  north  line  was  then  run  west- 
wardly,  and  the  third,  if  run  at  all,  was  run  southwardly  to 
the  river.  I  am  of  the  opinion  that  no  westem  line  was 
mn  at  all,  but  was  left  open ;  but  the  eastern  and 
northern  lino  were  mn  and  measured.  It  was  not  usual  to 
measure  the  closing  line." 

Nothing  said  in  this  deposition,  we  submit,  had  any  effect 
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upon  anything  material  said  by  the  court  in  any  portion  of 
the  charge  excepted  to,  nor  did  its  admission  in  any  way  harm 
the  plaintiff  in  error.  "Whether  the  east  line  was  or  was  not 
the  first  lind  run,  was  immaterial,  nor  as  the  court  charged 
were  the  juiy  obliged  to  begin  at  the  comer  called  for  in  the 
grant  as  the  '^  beginning  corner." 

The  questions  arising  under  the  conflict  of  evidence  as  to  the 
true  location  of  the  nbrtfiem  line  of  the  Moreno  survey  were 
properly  left  to  the  jury,  and  the  deposition  of  Johnson  did 
not  affect  these  questions  nor  add  anything  to  the  evidence  re- 
garding them. 

The  points  touched  in  the  deposition  were  not  those  upon 
which  the  case  went  off,  and  we  submit  that  its  admission 
neither  affected  what  the  court  charged  nor  what  it  refused  to 
charge. 

Ms.  JusnoB  Mtt.t.hr,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court 

A  very  earnest  and  able  argument  is  presented  to  us  to  sus- 
tain this  ruling,  upon  the  general  ground  of  the  liberality  of 
courts  in  admitting  what  would  be  otherwise  called  hearsay 
evidence  in  regard  to  boundaries,  such  as  tradition,  general 
understanding  in  the  neighborhood,  declarations  of  persons 
familiar  with  the  boundaries  and  with  the  objects  on  the  lines 
of  the  survey,  and  others  of  similar  character.  An  opinion  of 
Mr.  Justice  Field,  delivered  In  the  Supreme  Court  of  California 
in  1860,  in  the  case  of  Morton  v.  FolgeTy  15  California,  276,  is 
much  relied  on  in  this  case,  and  it  is  also  said  that  the  courts 
of  the  State  of  Texas  have  established  the  same  principle, 
which  has  thus  become  a  rule  of  property  in  that  State,  which 
should  be  followed  In  this  case.  If  the  principle  stated  in  the 
decision  of  the  California  court,  and  in  the  decisions  of  the 
Supreme  Court  of  the  State  of  Texas,  were  indeed  applicable 
to  the  case  before  us,  we  would  hesitate  very  much  in  revers- 
ing the  judgment  on  this  ground,  and,  indeed,  should  be  in- 
clined, on  the  weight  of  those  authorities,  and  in  the  belief  that 
in  the  main  they  are  sound,  to  overrule  the  exception.  But 
VOL.  cxxxn— 26 
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the  objection  in  the  present  case  to  the  deposition  of  Johnson, 
taken  in  1860,  does  not  rest  upon  the  ground  that  it  is  hearsay 
testimony,  or  that  it  does  not  come  within  the  general  principle 
which  admits  declarations  of  persons  made  during  their  life- 
time of  matters  important  to  the  location  of  surveys  and  ob- 
jects showing  the  line  of  those  surveys.  Johnson's  deposition 
of  1860,  if  it  stood  alone  and  wa^  introduced  upon  the  trial  of 
this  case  for  the  first  time  as  independent  testimony  in  favor 
of  plaintiffs,  might  be  admissible.  It  is  not  necessary  to  decide 
that  question,  because  such  is  not  the  character  of  the  circum- 
stances under  which  the  testimony  was  admitted.  As  we  have 
already  said,  there  had  been  three  trials  of  this  action,  during 
which  Johnson  was  alive  and  was  a  competent  witness  for 
either  party.  All  his  testimony  was  given  by  way  of  deposi- 
tion. This  only  renders  the  manner  of  taking  it  more  deliber- 
ate, and  if  it  was  to  be  contradicted  by  anything  he  had  said 
on  former  occasions,  made  it  the  more  easy  and  reasonable 
that  plaintiff  should  have  called  his  attention  to  the  former 
statements  which  they  proposed  to  use.  It  will  be  observed 
that  the  plaintiffs  did  not  introduce,  or  offer  to  introduce,  this 
deposition  of  Johnson  of  1860  as  a  part  of  their  case,  when  it 
was  their  duty  to  introduce  their  testimony.  They,  therefore^ 
did  not  rely  on  it  as  independent  testimony  in  their  favor. 
But  after  Johnson's  deposition  had  been  given  in  the  case  itseli^ 
and  be  had  been  cross-examined  by  the  plaintiffs  in  that  depo- 
sition in  regard  to  his  testimony,  and  after  he  was  dead  and 
could  give  no  explanation  of  his  previous  testimony  of  1860, 
which  might  show  a  mistake  in  that  deposition,  or  give  some 
satisfactbry  account  of  it  consistent  with  his  testimony  in  the 
principal  case,  this  old  deposition  is  for  the  first  time  brought 
forward  to  contradict  the  most  important  part  of  his  testimony 
given  on  the  present  trial.  The  importance  of  this  matter  as 
it  was  presented  to  the  jury  will  be  readily  understood  when 
we  revert  to  the  fact  that  the  two  southern  comers  of  the  sur- 
vey are  established  without  question  and  are  found  on  the  San 
Andres  River,  and  the  controversy  concerns  the  question 
whether  the  east  line  and  the  west  line  of  that  survey,  which 
are  straight  lines  almost  due  north,  extend  so  far  north  that 


Digiti 


zed  by  Google 


AYEBS  V,  WATSOK  408 

Opinion  of  the  Court. 

the  northern  line  between  these  lines  is  so  far  north  as  to  in- 
dade  the  survey  of  Daws  under  which  plaintiff  claims.  In  the 
principal  deposition  of  Johnson,  as  we  have  seen  by  the  bill  of 
exceptions,  he  states  that  this  survey  commenced  at  the  south- 
western comer  on  the  San  Andres  River  and  was  run  north- 
ward the  distance  called  for  in  the  grant,  and  actually  meas- 
ured by  the  chain.  The  northwest  or  second  comer  called  for 
in  the  grant  was  established  by  him,  the  distance  giving  out  in 
the  prairie.  From  the  northwest  comer  thus  established,  the 
second,  the  line  was  run  for  the  course  and  distance  called  for 
in  the  grant,  and  the  northeast  comer  established  on  two  small 
hackberries  on  C!ow  Creek  bottom.  From  the  northeast  or 
third  comer  thus  established,  the  course  was  run  to  the  San 
Andres  Eiver.  This  last  line  was  marked  but  not  measured, 
because  it  was  not  necessary  to  measure  the  closing  line.  In 
answer  to  questions  on  cross-examination,  he  said  he  di4  not 
begin  at  the  southeast  comer  but  he  began  at  the  southwest 
comer,  and  actually  traced  the  lines  in  the  order  set  forth  in 
the  field-notes.  He  said  the  field-book  containing  these  notes 
''  I  kept  and  examined,  which  I  do  not  remember  to  have  ex- 
amined till  a  month  ago,  as  hereinbefore  stated."  The  depo* 
sition  offered  by  plaintiff  states  distinctly  that  he  began  the 
Moreno  survegr  at  the  southeast  comer,  and  ran  thence  north- 
erly. The  north  line  was  then  run  westwardly,  and  the  third, 
if  ran  at  all,  was  ran  southward  to  the  river.  And  he  further 
says:  "I  am  of  the  opinion  that  no  westem  line  was  ran  but 
was  left  open,  but  the  eastern  and  northern  lines  were  ran  and 
measured.  It  was  not  usual  to  measure  the  closing  line."  It 
was  admitted  that  the  distance  as  measured  on  the  ground 
from  the  northeast  corner  to  a  creek  called  for  in  the  grant 
was  some  four  thousand  varas  more  than  the  distance  called 
for,  and  the  witness  on  cross-examinations  in  the  principal  dep- 
ositions read  by  the  defendant  in  this  case,  being  asked  to  ac- 
count for  this  discrepancy,  said :  "  The  distances  called  on  that 
line  were  not  measured  but  guessed  at.  No  part  of  the  east 
line  w^as  measured."  The  discrepancy  between  these  two  dep- 
ositions is  manifest,  and  that  discrepancy  is  in  a  matter  which 
relates  directly  to  the  question  whether  the  Moreno  grant  as  it 
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was  surveyed  included  the  land  embraced  within  the  Daws 
grant,  under  which  plaintiff  asserts  claim.  If  the  jury  be- 
lieved in  the  truth  of  the  depositions  of  Johnson  taken  by  the 
defendant  in  this  case,  at  which  he  was  cross-examined  by  the 
plaintiff,  it  affords  the  strongest  evidence  that  the  Daws  claim 
was  included  in  the  lines  of  the  Moreno  survey.  This  deposi- 
tion is  supported  by  the  field-notes  and  by  the  reference  of 
Johnson  himself  to  those  field-notes  a  very  little  while  before 
he  gave  his  deposition.  If,  on  the  contrary,  the  eastern  line 
was  the  one  which  was  actually  run  and  measured,  beginning 
at  the  southeast  corner  of  the  survey  on  the  San  Andres  Biver, 
then  the  fact  that  that  line  was  actually  run  and  measured 
would  probably  have  a  very  great  influence  in  the  mind  of  the 
jury  on  the  question  in  issue.  And  whether  this  was  so  or  not, 
the  contradictory  statements  of  Johnson  under  oath  might  de- 
*  fitroy  the  value  of  his  testimony  before  the  jury. 

The  circumstances  under  which  the  former  statements  of  a 
witness  in  regard  to  the  subject  matter  of  his  testimony  when 
examined  in  the  principal  case  can  be  introduced  to  contradict 
or  impeach  bis  testimony,  are  well  settled,  and  are  the  same 
whether  his  testimony  in  the  principal  case  is  given  orally  in 
court  before  the  jury  or  is  taken  by  deposition  afterwards  read 
to  them.  In  all  such  cases,  even  where  the  matter  occurs  on 
the  spur  of  the  moment  in  a  trial  before  a  jury,  and  where  the 
objectionable  testimony  may  then  come  for  the  first  time  to 
the  knowledge  of  the  opposite  party,  it  is  the  rule  that  before 
those  former  declarations  can  be  used  to  impeach  or  contradict 
the  witness,  his  attention  must  be  called  to  what  may  be 
brought  forward  for  that  purpose,  and  this  must  be  done  with 
great  particularity  as  to  time  and  place  and  circumstances,  so 
that  he  can  deny  it,  or  make  any  explanation,  intended  to 
reconcile  what  he  formerly  said  with  what  he  is  now  testify- 
ing. While  the  courts  have  been  i^mewhat  liberal  in  giving 
the  opposing  party  an  opportunity  to  present  to  the  witness  the 
matter  in  which  they  propose  to  contradict  him,  even  going 
so  far  as  to  permit  him  to  be  recalled  and  cross-examined  on 
that  subject  after  he  has  left  the  stand,  it  is  believed  that  in 
no  case  has  any  court  deliberately  held  that  after  the  witness's 
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testimonj  has  been  taken,  committed  to  writing  and.  used  in 
the  court,  and  by  his  death  he  is  placed  beyond  the  reach  of 
any  power  of  explanation,  then  in  another  trial  sucii  contra- 
dictory declarations,  whether  by  deposition  or  otherwise,  can 
be  used  to  impeach  his  testimony.  Least  of  all  would  this 
seem  to  be  admissible  in  the  present  case,  where  three  trjals 
had  been  had  before  a  jury,  in  each  of  which  the  same  testi- 
mony of  the  witness  Johnson  had  been  introduced  and  relied 
on,  and  in  each  of  which  he  had  been  cross-examined,  and  no 
reference  made  to  his  former  deposition  nor  any  attempt  to 
call  his  attention  to  it.  This  principle  of  the  rule  of  evidence 
is  so  well  understood  that  authorities  are  not  necessary  to 
be  cited.  It  is  so  well  stated,  with  its  qualifications  and  the 
reasons  for  it,  by  Mr.  Greenleaf  in  his  work  on  Evidence,  voL 
1,  in  §§  462  and  464  inclusive,  that  nothing  need  be  added  to 
it  here  except  a  reference  to  the  decisions  cited  in  his  notes  to 
those  sections.  See  also  Weir  v.  McGeCj  25  Texas,  Supplement, 
20,32. 

It  will  thus  be  seen  that  the  principle  on  which  counsel 
for  plaintiff  in  error  objected  to  this  deposition  of  Johnson  is 
not  in  conflict  with  the  case  of  Morton  v.  Folger,  in  15  Califor^ 
nia,  275,  nor  with  any  case  to  which  we  are  cited,  decided  by  the 
Supreme  Court  of  Texas.  That  ground,  as  stated  in  the  bill 
of  exceptions,  is  ''that  the  deposition  had  been  taken  in 
another  and'  different  cause,  between  other  parties,  before  the 
institution  of  this  suit.;  and  the  same  witness  having  testified 
in  answer  to  interrogatories  and  cross-interrogatories  pro- 
pounded herein  in  1877  and  1880,  respectively,  it  was  not 
competent  as  original  evidence,  nor  admissible  to  contradict 
or  impeach  the  testimony  of  the  witness  Johnson,  as  given  in 
his  deposition  read  by  the  defendant,  notwithstanding  the  death 
of  Johnson." 

We  are  very  clear  that  the  deposition  of  1860  was  improp- 
erly admitted,  and  its  important  relation  to  the  issue  tried  by 
the  jury  was  such  that  the  judgment  rendered  on  it  must  be 
reversed,  and  the  verdict  set  aside  and  a  new  trial  granted. 
There  are  other  assignments  of  error,  the  consideration  of 
which  is  not  necessary  in  the  decision  of  the  case  before  us, 
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whioh,  with  due  attentio  i  to  what  we  decided  when  the  case 
was  here  before,  to  wb  oh  we  still  adhere,  may  not  arise  in 
another  trial 
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i^PBALS  FBOH  THE  OOUBT  OF  OLADIB. 
Vm.  108. 106.    Sabmltted  November  18, 1800.  —  Decided  Deoenaber  !«,  1880. 

Wlien  a  contract  la  so  extortionate  and  unconscionable  on  its  face  as  to 
xmise  a  pfesnmption  of  fraud  or  to  require  but  slight  additional  evidence 
to  Justify  such  presumption,  fraud  may  l>e  set  up  as  a  defence  in  an 
action  at  law  with  the  same  effect  with  which  it  could  l>e  set  up  in  equity 
as  a  ground  for  afflrmative  relief ;  and  if  articles  delivered  in  perform- 
ance of  such  an  unconscionable  contract  liave  been  accepted  In  igno- 
rance, and  under  circumstances  excusing  their  non-return,  and  they  have 
some  value,  the. amount  sued  for  will  be  reduced  to  that  value  in  the 
Judgment. 

Persons  dealing  with  public  officers  are  bound  to  inquire  about  their  author- 
ity to  bind  the  government,  and  are  held  i»  a  recognition  of  the  fact  that 
government  a^nts  are  bound  to  fairness  and  good  faith  as  between 
themselves  and  their  principals. 

The  plaintiff  contracted  in  writing  to  sell  to  the  government  a  quantity  of 
shuclcs  at  60  cents  a  pound  at  a  time  when  the  market  value  of  that  arti- 
cle was  1}  cents  a  pound.  He  delivered  them  and  they  were  consumed 
in  the  government  service.  He  then  claimed  to  be  paid  at  the  contract 
price,  which;  being  refused,  he  sued  therefor  in  the  Court  of  Claims : 
HM,  tliat  he  could  only  recover  the  market  value  of  the  shucks. 

The  court  in  its  opinion  stated  the  case  as  follows: 

Claimant  filed  his  petition  against  the  United  States  in  the 
Court  of  Claims,  averring  that  on  the  9th  day  of  August,  1883, 
he  entered  into  a  contract  in  writing  with  the  Acting  Secretary 
of  the  Interior  Department  for  the  furnishing  of  certain  arti- 
cles, constituting  items  in  his  proposal  numbered  2,  9, 19,  33, 
42,  56,  71,  77,  78,  79,  89,  90,  91,  97,  102  and  103,  to  the  Gbv- 
emment  Hospital  for  the  Insane  near  Washington,  at  rates 
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spedfled  therein ;  that  he  had  furnished  merchandise  amount- 
ing to  the  sum  of  $5695.89,  according  to  the  prices  established 
by  the  terms  of  the  contract,  and  had  been  paid  only  the  sum 
of  $i663.iB9,  and  that  there  was  still  due  and  owing  to  him  the 
sum  of  $4032,  which  he  was  entitled  to  recover  with  interest 
from  the  first  day  of  July,  1884 ;  and  that  the  accounting  offi- 
cers of  the  Interior  Department  had  refused  and  neglected  to 
pay  such  balance  of  $4082,  because,  as  they  alleged,  the  price 
charged  for  item  97  in^daimant's  proposal  was  excessive, 
^'  notwithstanding  the  charge  therefor  was  based  upon  the 
amount  stated  in  said  proposal,  and  accepted  by  said  defend- 
ant's officers  and  agents,  and  by  them  incorporated  in  said 
contract  as  aforesaid." 

To  this  petition  a  special  plea  was  filed  February  12, 1886, 
on  behalf  of  the  United  States,  to  the  effect  that  claimant  had 
agreed  to  furnish  shucks  to  the.  government  hospital  at  the 
rate  of  sixty  cents  per  hundred  weight,  and  entered  into  a 
written  contract^  to  recover  damages  for  the  breach  of  which 
this  suit  was  instituted,  whereby  he  agreed  to  furnish  {^nter 
4Uia)  shucks  at  the  rate  of  sixty  cents  per  pound ;  that  this 
was  a  clerical  error,  the  real  contract  being  that  shucks  wer^ 
to  be  furnished  by  claimant  to  said  hospital  at  sixty  cents  per 
hundred  weight;  that  notwithstanding  this  '^ claimant  attempts 
to  piractise  a  fraud  against  the  United  States  in  attempting  to 
establish  an  allowance  of  the  claim  as  made  by  him,  and  by 
his  effort  to  obtain  a  judgment  in  this  court  upon  such  written 
contract,  as  if  such  mistake  and  clerical  error  had  not  beeti 
made,  and  for  the  amount  due  for  the  shucks  furnished,  as  ex- 
pressed by  mistake  in  said  written  contract." 

To  this  special  plea  claimant  replied,  by  his  attorney,  deny- 
ing that  he  agreed  to  furnish  shucks  at  the  rate  of  sixty  cents 
per  hundred  weight,  and  averring  that  he  bid  for  shucks  '^at 
the  rate  of  sixty  cents  per  pound,  in  accordance  with  the 
printed  schedule  furnished  him  by  the  United  States  upon 
which  to  make  out  his  bid ;  that  the  said  price  was  the  price 
at  which  he  intended  to  bid,  and  that  there  was  no  mistake  on 
his  part  in  making  out  the  bid ;  .  .  .  that  the  said  con- 
tract contained  fifteen  other  items  of  goods,  which  were  f ur- 
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nished  as  ordered,  and  some  items  famished  in  mnch  laiger 
quantities  than  the  estimated  quantity  contained  on  the  printed 
sobedule;  that  upon  some  of  the  items  the  claimant  lost 
money ;  upon  others  there  was  a  very  small  profit ;  and  that 
upon  the  whole  contract,  adjusted  at  contract  rates,  the  claim- 
ant will  not  receive  more  than  a  fair  and  reasonable  profit. 
Claimant  denies  emphatically  any  Attempt  to  practise  a  fraud 
on  the  United  States,  and  avers  that  the  whole  transaction 
was  in  absolute  good  faith  in  the  ordinary  course  of  business ; 
that  there  was  no  inducement  or  promise  made  in  regard  to 
the  matter,  except  the  written  proposal  of  the  claimant  and 
the  written  contract." 

Evidence  was  adduced  on  behalf  of  the  United  States,  tendr 
ing  to  show  that  shucks  at  the  time  of  the  contract  were  worth 
from  three-fifths  of  a  cent  to  one  cent  and  threeK]uarters  per 
pound;  that  it  was  the  custom  of  the  government  to  buy 
shucks  by  the  hundred  weight;  and  that  the  mistake  in 
question  had  occurred  by  reason  of  the  word  *^ pounds"  in 
the  printed  form  not  having  been  struck  out  and  ^^  hundred 
weight "  inserted ;  all  of  which  evidence  was  objected  to  on 
behalf  of  the  claimant. 

The  Court  of  Claims  filed  its  findings  of  fact  and  conclusion 
of  law  on  the  8d  of  May,  1886. 

The  first  finding  sets  forth  the  advertisement  of  the  Secre- 
tary of  the  Interior  for  proposals  for  furnishing  supplies  to 
the  Government  Hospital  for*  the  Insane  for  the  fiscal  year 
ending  June  30,  1884,  stating,  among  other  things,  "Pro- 
posals must  be  made  in  duplicate  on  the  forms  furnished  by 
the  Department."  "  Bids  will  be  considered  on  each  item  sep- 
arately. Schedules  containing  blank  forms  for  bidding,  items 
and  approximate  estimates  of  amounts  will  be  furnished  on 
application."  A  description  of  what  the  quality  of  many  of 
the  articles,  not  including  shucks,  must  be,  is  given  at  length 
in  the  advertisement. 

The  second  finding  contains  the  bids  of  the  claimant  on 
forms  furnished  by  the  department,  the  schedule  attached  to 
his  proposal  enumerating  some  one  hundred  and  seven  articles^ 
on  all  but  twelve  of  which  claimant  made  bids.    This  schedule, 
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under  the  head  of  estimated  quantity,  enumerates  the  articles 
by  pound,  dozen,  gross,  bushel,  box,  ton,  barrel,  bale,  gallon, 
ease,  quart  and  sack,  and  the  bids  are  carried  out  per  pound, 
per  dozen,  per  gallon,  etc. 

The  third  finding  gives  the  contract,  by  the  terms  of  which 
the  claimant  agrees  to  furnish  the  items  in  the  proposal,  num* 
bered  as-in  the  petitidn,  and  the  Acting  Secretary  of  the  In- 
terior agrees  to  pay  or  cause  to  be  paid  on  behalf  of  the  United 
States  the  prices  specified  in  the  proposal  and  contract,  ^^  for  all 
the  articles  delivered  and  accepted,"  the  right  being  reserved 
to  order  a  greater  or  less  quantity  of  each. 

The  fourth  and  fifth  findings  and  conclusion  of  law  are  as 
follows : 

^^lY.  He  (claimant)  furnished  under  said  contract  9ll  the 
articles  included  under  items  Nos.  2,  9,  19,  82,  12,  56,  71,  78, 
79,  89,  90,  91, 102, 108,  and  has  been  paid  therefor  according 
to  the  contract.  He  also  furnished  in  two  or  three  lots,  in  the 
latter  part  of  the  year  1888,  6720  pounds  shucks  under  item 
Ko.  97,  with  memorandum-bills  accompanying  the  delivery 
thereof,  with  the  price  carried  out,  at  60  cents  per  pound,  the 
whole  aggregating  $4082.  For  the  shucks  he  has  not  been 
paid. 

^  Y.  At  the  time  said  contract  was  made  shucks  were  of  the 
market  value  of  from  $12  to  $35  a  ton,  according  to  quality, 
and  whether  they  were  hackled  or  unhackled ;  and  those  f  ur> 
nished  by  the  claimant  were  of  the  market  value  of  $85  a  ton, 
or  If  cents  per  pound,  aggregating,  for  all  that  were  delivered, 
$117.60. 

^^  CSondusion  of  law.  Upon  the  foregoing  findings  of  fact 
the  court  decides,  as  a  conclusion  of  law,  that  the  claimant  is 
entitled  to  recover  $117.60  and  no  more." 

The  opinion  of  the  court  was  delivered  by  Sichardson,  0.  J., 
91  Ct.  01.  828,  who,  after  stating  the  facts  and  pointing  out 
that  the  claimant  was  the  only  bidder  for  shucks,  says: 

'^At  the  time  the  contract  was  made  shucks  were  worth 
from  $12  to  $85  a  ton,  or  from  6  mills  to  If  cents  a  pound, 
while  the  claimant  was  to  receive  nearly  forty  times  as  much 
as  the  highest  value. 
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in  Arrest  of  Judgment  for  a  small  Fault  in  tbe  Declaration, 
which  was  overmledy  and  Judgment  given  for  the  Plaintiff." 

James  v.  Morgan  is  cited  by  Lord  Chief  Justice  Hale,  1 
YentriSy  267,  Lord  Eure  and  TurtoUy  note,  to  the  point  that 
'^upon  certain  contracts*the  jury  may  give  less  damages  than 
the  debt  amounts  to,"  and  also  in  Bacon's  Abridgment,  Dam- 
ages, D.  1,  together  with  Thornborotigh  v.  Whiteaore^  6  Mod, 
305 ;  ./SI  (7.  2  Ld.  Rayra.  1164,  avb  nam.  Thomhorow  v.  Whit- 
acre;  to  the  same  poipt,  stated  thus :  ^^  Though  in  contracts  the 
very  sum  specified  and  agreed  on  is  usually  given,  yet  if  th^rb 
are  circumstances  of  hardship,  fraud  or  deceit,  though  not  suf- 
ficient to  invalidate  the  contract^  the  jury  may  consider  of  them 
and  proportionate  and  mitigate  the  damages  accordingly." 

In  Thomhorough  v.  Whiteacre,  the  plaintiff  declared  that 
the  defendant,  in  consideration  of  2«.  Qd.  paid  down,  and  £4 
Vis.  6d.  to  be  paid  on  the  performance  of  the  agreement,  prom- 
ised to  give  the  plaintiff  two  grains  of  rye  com  on  a  certain 
Monday,  and  to  double  it  successively  on  every  Monday  for  a 
year ;  and  the  defendant  demurred  to  the  declaration.  tJpoD 
calculation,  it  was  found  that,  supposing  the  contract  to  have 
been  performed,  the  whole  quantity  of  rye  to  be  delivered  would 
be  524,288,000  quarters.  The  court  recognized  the  case  of  James 
v;  Morgan  as  good  law,  and  said  that  though  thecontract  was 
a  foolish  one,  the  defendant  ought  to  pay  something  for  his 
folly.  "The  counsel  for  the  defendant,  perceiving  the  opin- 
ion of  tbe  court  to  be  against  his  client,  offered  the  plaintiff 
his  half  crown  and  his  cost,  which  was  accepted  of,  and  so  no 
judgment  was  given  in  the  case." 

In  Ldand  v.  Stone^  10  Mass.  459,  Jam^s  v.  Morgan  and 
Thornborough  v.  Whiteacre  are  referred  to  with  approbation, 
and  the  principle  of  mitigating  the  damages  applied,  as  also  in 
Ouder  V.  J3iw,  8  Mass.  257 ;  CWter  v.  JoJmson,  8  Mass.  266  \ 
and  Baxter  v.  WaUs^  12  Mass.  365.  And  see  Greer  v.  Tweedy 
13  Abb.  Pr.  N.  S.  427,  and  RusseU  v.  RolerU,  3  E.  D.  Smith, 
318. 

Mr.  Justice  Swayne  remarks,  in  Scott  v.  United  States^  12 
Wall.  443,  445:  "Where  parties  intend  to  contract  by  parol, 
and  there  is  a  misunderstanding  as  to  the  tenns,  neither  is 
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bonnd,  because  their  minds  have  not  met.  Where  there  is  a 
written  contract  and  a  like  misunderstanding  is  developed,  a 
court  of  equity  will  refuse  to  execute  it.  If  a  contract  be  un- 
reasonable and  unconscionable,  but  not  void  for  fraud,  a  court 
of  law  will  give  to  the  party  who  sues»for  its  breach  damages, 
not  according  to  its  letter  but  only  such  as  he  is  equitably  en- 
titled to.  James  v.  Morgan,  1  Lev.  Ill ;  Thomhoraw  v.  Whit- 
acre,  2  Ld.  Eaym.  1164 ;  Baxter  v.  Wales,  12  Mass.  865." 

But  James  v.  Morgan  and  Thornhorough  v.  Whiteaore  were 
plainly  cases  in  which  one  party  took  advantage  of  the  other's 
ignorance  of  arithmetic  to  impose  upon  him,  and  the  fraud  was 
apparent  upon  the  face  of  the  contracts.  In  the  latter  case  the 
defendant,  by  demurring,  admitted  that  there  was  no  fraud, 
and  consequently  the  only  question  was  on  the  validity  of  the 
contract  in  the  absence  of  fraud,  and  it  was  sustained,  but  the 
plaintiff  was  allowed  to  take  nominal  damages  only.  And  as 
to  many  of  the  cases  it  may  be  objected  that  they  are  At  vari- 
ance with  the*  rule  that  a  party  must  recover  according  to  his 
contract  if  he  sue  upon  it,  or  not  at  all,  although,  if  the  ex- 
press contract  were  void,  the  defendant  might  nevertheless  be 
held  in  general  assumpsit,  upon  the  implied  contract  to  pay  for 
pfoperty  received  from  the  plaintiff  and  retained. 

The  true  principle  deducible  from  the  authorities,  and  most 
consistent  with  the  reason  of  the  thing,  seems  to  be  this :  In 
the  instance  of  a  special  contract  which  has  been  wholly^  exe^ 
cuted  and  the  time  of  payment  passed,  if  the  plaintiff  proceeds 
in  general  assumpsit,  the  express  contract  is  only  evidence  of 
the  value  of  the  consideration,  which  is  open  to  attack  by  the 
defendant  in  reduction  of  damages.  But,  where  the  action  is 
in  special  assumpsit,  the  express  promise  of  the  defendant  fixes 
the  measure  of  damages  to  which  the  plaintiff  is  entitled. 
And  while  the  general  rule  is  that  the  performance  of  every 
contract  may  be  resisted  on  the  ground  of  fraud,  at  law  as 
well  as  in  equity,  yet  upon  a  contract  of  sale,  the  defendant 
having  acqepted  performance,  cannot  interpose  this  defence  to 
defeat.the  contract,  unless  he  returns  the  article  or  proves  it 
to  have  been  entirely  worthless,  though  he  may  ordinarily  re- 
coup the  damages  which  he  can  show  he  has  sustained  through 
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the  fraad.  And  there  may  be  contracts  so  extortionate  and  un- 
conscionable on  their  face  as  to  raise  the  presamption  of  fraud 
in  their  inception,  or  at  least  to  require  but  slight  additional 
evidence  to  justify  such  presumption.  In  such  cases  the  nat- 
ural and  irresistible  inference  of  fraud  is  as  efficacious  to 
maintain  the  defence  at  law  as  to  sustain  an  application  for 
affirmative  relief  in  equity.  When  this  is  so,  if  performance 
has  been  accepted  in  ignorance  and  under  circumstances  ex- 
cusing the  non-return  of  articles  furnished,  and  these  have 
some  value,  the  amount  sued  for  may  be  reduced  to  that  value. 

In  the  case  at  bar  the  shucks  had  been  appropriated  by  the 
government  before  the  discovery  of  the  error  in  the  schedule 
and  the  position  of  the  claimant  in  regard  to  it,  and  if  the  de- 
fendant successfully  impeached  the  contract  on  the  ground  of 
fraud,  the  judgment  for  the  actual  market  value  of  the  shacks 
was  correct,  and  sustainable  under  the  pleadings. 

In  order  to  guard  the  public  against  losses  and  injuries  aris- 
ing from  the  fraud  or  mistake  or  rashness  or  indiscretion  of 
their  agents,  the  rule  requires  of  all  persons  dealing  with  pub- 
lic officers,  the  duty  of  inquiry  as  to  their  power  and  authority 
to  bind  the  government ;  and  persons  so  dealing  must  necessa- 
rily be  held  to  a  recognition  of  the  fact  that  government 
agents  are  bound  to  fairness  and  good  faith  as  between  them- 
selves and  their  principal.  Whiteside  v.  United  States,  98 
U.  S.  347,  257 ;  United  States  v.  Barlow,  ante,  271. 

If  the  claimant  intended  to  induce  the  agents  of  the  govern- 
ment to  contract  to  pay  for  these  shucks  thirty-five  times  their 
highest  market  value,  and  the  agents  of  the  government  know- 
ingly entered  into  such  a  contract,  it  will  not  be  denied^  that 
such  conduct  would  be  fraudulent  and  the  agreement  vitiated 
accordingly.  If  the  claimant  knew  that  a  clerical  error  had 
been  committed,  of  which  the  agents  of  the  government  were 
ignorant,  and  deliberately  intended  to  take  advantage  of  the 
error  to  obtain  the  execution  of  a  contract  for  the  payment  of 
so  grossly  unconscionable  a  price,  or  if  the  facts  were  such 
that  he  must  be  held  to  have  known  that  their  action,  if  under- 
standingly  taken,  would  be  in  palpable  dereliction  of  their 
duty  to  their  principal,  and,  notwithstanding,  sought  to  profit 
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by  it,  the  character  of  the  fraad,  so  far  as  the  claimant  is  con- 
cerned, is  not  changed  by  the  fact  that  such  action  was  the 
result  of  the  negligence  or  mistake  of  the  government's  agents, 
untainted  by  moral  turpitude  on  their  part. 

The  claimant  by  his  replication  insists  that  the  price  of 
sixty  cents  per  pound  for  shucks  '^  was  the  price  at  which  he 
intended  to  bid,  and  that  there  was  no  mistake  on  his  part  in 
making  out  the  bid."  This  is  an  admission,  when  taken  with 
the  findings  of  fact,  that  he  designed  to  commit  the  agents  of 
the  government  to  a  contract  '*  such  as  no  man  in  his  senses 
and  not  under  delusion  would  make  on  the  one  hand,  and  as 
no  honest  and  fair  man  would  accept  on  the  other,"  and  is 
fatal  to  his  recovery  according  to  the  letter  of  the  contract. 
Nor  is  its  effect  in  that  regard  weakened  in  any  degree  by  the 
suggestion  that,  under  bids  on  each  item  separately,  the 
claimant  made  but  little  profit,  or  none  at  all^  on  some  of  the 
articles. 

The  Court  of  Claims  did  not  err  in  the  admission  of  the  evi- 
dence upon  which  the  fifth  finding  of  fact  is  based,  nor  in  its 
refusal  to  permit  the  claimant  to  recover  more  than  the  mar- 
ket value  of  the  shucks,  its  allowance  of  which  we  will  not 
disturb. 

The  judgment  is  Affirmed. 


GREENE  V.  TAYLOR. 

APl'XAL    FROM  THE    OIRCtnT    COURT  OF    THE    DNTFED    STATES    MB 
THE  NORTHERN   DISTRICT  OF  ILLINOIS. 

No.  128.    Argti«d  Novmater  20, 21, 1889.  ^  Dacktod  DMembcr  16, 1880. 

The  right  of  actioji  of  a  plaintiff  under  a  title  derived  from  an  assignee  in 
bankruptcy,  to  redeem  from  a  sale  under  a  deed  of  trust,  was  held  In 
this  case  to  be  barred  by  the  two  years*  limitation  contained  in  §  5057 
of  the  Revised  Statutes. 

That  section  does  not  apply  only  to  a  suit  to  which  the  assignee  in  bank- 
ruptcy is  a  party;  bat  it  applies  to  a  case  wh^e  nearly  a  year  of  the 
two  years  had  run  against  the  right  while  the  assignee  owned  it,  after 
his  appointment,  and  the  rest  of  the  two  years  ran  against  It  in  the  hands 
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of  the  plaintiff,  his  transferee,  so  that  more  than  two  years  elapsed  be- 
tween such  appointment  and  the  bringing  of  the  snit  t6  redeem,  and  tiie 
property  covered  by  the  trust  deed  was  held  adversely  by  the  def  endant^ 
under  a  sale  under  the  trust  deed,  for  more  than  two  years  before  the 
bringing  of  that  suit 

On  the  facts  of  this  case  there  was  no  fraudulent  concealment  by  the  de- 
fendants from  the  assignee  in  bankruptcy  ot  the  plaintiff. 

Sufficient  information  as  to  the  trust  deed,  and  its  contents,  was  given  Ib 
the  bankruptcy  schedule^  filed  more  than  eleven  months  before  the  as- 
signee was  appointed,  and  more  than  one  month  before  the  sale  under 
the  trust  deed,  to  put  the  assignee  In  bankruptcy  and  the  plaintiff  on  In- 
quiry. 

Moreover  it  appeared  that,  two  days  before  the  sale  under  the  deed  of  trusty  ' 
the  plaintiff  kneW  of  the  contents  of  the  schedule  In  bankruptcy  and  who 
held  the  debt  secured  by  the  deed  of  trust. 

The  plaintiff  having^  by  a  petition  to  the  bi^ikruptcy  courts  procured  the 
sale  of  the  property  by  the  assignee  in  bankruptcy,  and  the  application, 
of  its  proceeds  on  the  debt  on  which  his  suit  to  redeem  was  f  ounded« 
waived  any  right  to  redeem  arising  under  a  judgment  before  recovered 
by  him  for  his  debt 

Thb  ooQxty  in  its  opinion,  stated  the  ease  bA  follows : 

On  the  Ist  of  April,  1871,  Nathan  S.  Grow,  of  Chicago, 
niinoic^  executed  a  trust  deed  to  Benjamin  E.  Gallup,  of  the 
same  place,  to  secure  the  payment  of  a  promissory  note  for 
$35,000,  payable  in  five  years  from  that  date,  with  interest  at 
the  rate  of  9  per  cent  per  annum,  payable  half-yearly  od  Octo- 
ber 1  and  April  1,  as  evidenced  by  10  interest  coupons,  bearing 
the  same  date,  for  $1576  each.  The  note  was  payable  to  the 
order  of  Grow,  and  was  endorsed  by  him  payable  to  David  K. 
Greene  or  order.  The  trust  deed  stated  that  the  $35,000  was 
a  loan  to  Grow  made  by  the  legal  holder  of  the  note.  Greene 
was  the  person  who  loaned  the  money.  He  resided  in  New 
Bedford,  Massachusetts.  The  real  estate  covered  by  that  trust 
deed  was  at  the  northeast  comer  of  West  Madison  and  Sheldon 
streets,  in  Chicago,  being  73  feet  on  West  Madison  Street,  in 
front,  116  feet  deep,  on  Sheldon  Street,  73  feet  in  the  rear,  on 
a  line  parallel  with  West  Madison  Street  and  on  a  16-feet  alley, 
sunning  east  and  west,  and  116  feet  on  the  east  line,  paralld 
with  Sheldon  Street  It  was  described  as  having  on  it  three 
four-stoiy  brick  stores  with  ctone  fronts^  fronting  on  West 
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Madison  Street;  and  it  Tvas  stated  that  a  block  of  two-story 
and  basement  brick  dwelling-honses  was  about  to  be  erected 
on  the  property.  The  front  piece  was  60  feet  deep;  then  came 
a  12>feet  conrt;  and  the  rear  part  was  44  ^eet  deep.  The 
entire  property  came  af terward9  to  be  known  as  "  the  Jeflfer- 
son-Park  Hotel  property."  This  tmst  deed  was  recorded 
April  1, 1871. 

Grow  on  the  9th  of  February,  1876,  conveyed  the  entire 
property  to  William  Scott  Robertson,  subject  to  an  incum- 
brance  of  $35,000,  by  a  warranty  deed,  which  was  recorded 
February  18, 1876.  The  loan  to  Grow  matured  on  the  1st  of 
April,  1876,  and  in  the  spring  of  1877  negotiations  were  had 
between  Robertson  and  Greene  for  a  renewal  of  the  loan. 
These  negotiations  were  sucqessfnl,  and  Robertson  executed  a 
trust  deed  dated  April  2, 1877,  (the  1st  of  April,  1877,  being 
Sunday,)  covering  the  same  property,  to  Francis  B.  Peabody, 
of  Chicago,  to  secure  the  payment  of  a  promissory  note  for 
$35,000,  which,  the  trust  deed  stated,  was  for  a  loan  of  that 
sum,  made  on  the  day  of  the  date  of  the  trust  deed,  by  th6 
legal  holder  of  the  note,  to  Robertson,  the  note  being  payable 
three  years  after  date,  with  interest  at  the  rate  of  7^  per  cent 
per  annum,  payable  half-yearly  on  the  2d  of  October  and  2d 
of  April,  with  six  interest  coupons  for  $1312.50  each.  The 
name  of  David  R.  Greene  was  not  mentioned  in  the  trust  deed 
or  ili  'the  promissory  note.  The  six  interest  coupons  were  each 
of  them  signed  by  Robertson,  and  made,  payable  to  his  order, 
and  each  was  endorsed  by  him  payable  to  the  order  of  David 
R.  Greene.  The  note  was  payable  to  the  order  of  Robertson 
and  was  endorsed  by  him  payable  to  David  R.  Greene  or  order. 
It  stated  that  it  was  expressly  agreed  that  if  default  should 
be  made  in  the  payment  of  any  instalmtot  of  interest  when  it 
should  become  due,  and  such  default  should  continue  for  30 
days  thereafter^  the  principal  sum  should,  at  the  election  of 
the  legal  holder  of  the  note,  at  once  become  due  and  payable, 
such  election  to  be  made  at  any  time  after  the  expiration  of 
said  30  days,  without  notice ;  and  this  provision  of  the  note 
was  recited  in  the  trust  deed.  It  was  provided  in  the  trust 
deed,  that  if  default  should  be  made  in  the  payment  of  the 
vox,,  cxxam— 27 
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principal  sum  secured  by  the  note,  whether  it  should  have  be> 
come  due  by  election  or  by  the  regular  maturity  of  the  note, 
or  if  Robertson  should  fail  to  perform  its  agreements,  it  should 
be  lawful  for  the  trustee,  on  application  of  the  legal  holder  of 
the  note,  with  or  without  a  previous  entry  on  the  premises,  to 
sell  and  dispose  of  them  and  all  right,  title,  benefit,  and  equity 
of  redemption  of  Bobertson,  his  heirs  and  assigns,  therein,  at 
public  auction,  to  the  highest  bidder,  for  cash,  having  first 
given  notice  of  the  time  and  place  of  such  sale,  (such  sale  to 
be  made  at  some  place  in  Cook  County,  Illinois,)  by  publica- 
tion once  in  each  week  for  four  successive  weeks,  the  first  pub- 
lication to  be  at  least  30  days  before  the  day  of  sale,  in  some 
newspaper  published  in  Cook  County,  authorized  by  law  to 
publish  legsd  notices,  personal  notice  to  Robertson,  his  heirs 
or  assigns,  or  any  person  claiming  by,  through^  or  under  him, 
of  such  sale,  being  expressly  waived,  and  in  the  name  of  the 
trustee  to  execute  and  deliver  to  the  purchaser  at  the  sale  a 
deed  of  conveyance  of  the  premises  in  fee  simple ;  and  that  all 
the  recitals  that  might  be  contained  in  such  deed,  setting  forth 
the  fact  of  such  default,  due  notice,  advertisement  and  sale, 
and  any  and  all  such  other  facts  and  statements  as  might  be 
proper  to  evidence  the  legality  of  such  sale  and  conveyance, 
should  be  considered  and  taken,  on  all  occasions  and  as  be- 
tween all  persons,  to  be  prima  fade  evidence  of  the  truth  of 
all  the  facts  and  matters  set  forth  in  such  recitals,  and  such 
deed  should  be  effectual  to  pass  the  title,  and  all  the  right  and 
equity  of  redemption  of  Robertson,  his  heirs  and  assigns,  in 
and  to  the  premises  sold.  This  trust  deed  was  acknowledged 
by  Robertson  on  the  28d  of  July,  1877,  and  was  recorded  on 
the  same  day. 

On  the  80th  of  July,  1877,  James  Taylor  and  John  Bruce 
recovered  a  judgment  against  Robertson  in  the  Circuit  Court 
of  the  United  States  for  the  Northern  District  of  Illinois,  for 
$21,666.66  damages  and  $120.06  costs.  Robertson  took  steps 
toward  bringing  a  writ  of  error  to  review  that  judgment,  and 
for  that  purpose  procured  one  Hugh  Templeton  to  sign  a  bond 
as  surety,  and,  to  indemnify  Templeton  therefor,  executed  to 
him  a  bond  and  a  mortgage  covering  the  real  estate  aforesaid, 
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sabject  to  the  encambrance  of  thetrast  deed  to  Feabody.  This 
mortgage  was  acknowledged  August  17,  1877,  and  recorded 
Augnst  22, 1877.  As  the  writ  of  error  was  never  perfected, 
Templeton  did  not  become  liable,  and  the  mortgage  to  him 
was  no  encambrance  on  the  premises. 

Hobertson,  on  the  Ist  of  September,  1877,  leased  to  John 
McAllister  the  second,  third  and  fourth  stories  of  the  three 
stores  fronting  on  West  Madison  Street,  and  known  as  the  Jef- 
f erson-Park  Hotel,  for  two  years,  at  a  rent  of  $800  a  month. 
This  rent  was  afterwards  reduced  to  $30  a  month  from  Janu- 
ary 1, 1878. 

On  the  15th  of  October,  1877,  Taylor  and  Bruce  issued  to 
the  marshal  an  execution  on  their  judgment.  This  was  returned 
wholly  unsatisfied  on  the  12th  of  January,  1878 ;  and,  on  the 
24th  of  January,  1878,  they,  being  aliens,  filed  a  bill  in  equity, 
in  the  form  of  a  creditors'  bill,  in  the  Circuit  Court  of  the 
United  States  for  the  Northern  District  of  Illinois,  against 
Kobertson,  Templeton,  McAllister,  Gallup  and  Peabody.  The 
bill  was  founded  on  their  judgment  and  the  issuing  of  their 
execution  and  its  return  unsatisfied.  It  set  forth  that  Eobert^ 
son  was  interested  in  a  large  quantity  of  real  estate,  including 
the  before-mentioned  property,  78  feet  by  116  feet,  at  the  cor- 
ner of  West  Madison  Street  and  Sheldon  Street,  which,  it 
stated,  brought  in  a  large  rental  monthly.  It  contained  the 
allegations  usual  in  creditors'  bills,  and  alleged  that  Eobertson 
had  property  which  ought  to  be  applied  to  the  payment  of  the 
plaintiffs'  judgment,  and  prayed  that  he  might  discover  on  oath 
what  assignments  or  transfers  he  had  made  of  his  property. 
It  averred  that  the  defendants  other  than  Robertson,  held  the 
title  to  real  estate  belonging  to  Bobertson,  for  the  purpose  of 
defrauding  the  plaintiffs,  and  prayed  for  a  discovery  on  oath 
by  such  defendants  of  all  such  real  estate.  It  did  not  mention 
the  trust  deed  to  Gallup,  or  the  trust  deed  to  Peabody,  or  the 
mortgage  to  Templeton,  or  the  lease  to  McAllister. 

The  plaintiffs,  on  the  29th  of  January,  1878,  issued  to  the 
marshal  a  second  execution  on  their  judgment,  which,  on  the 
15th  of  February,  1878,  was  levied  on  real  estate  of  Bobertson, 
not  including  the  premises  at  the  comer  of  West  Madison  and 
Sheldon  streets. 
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On  the  2d  of  March,  1878,  the  five  defendants  to  the  bill 
filed  a  general  demurrer  to  it,  for  want  of  equity.  On  the 
25th  of  March,  1878,  the  court  entered  an  order  sustaining  the 
demurrer. 

Bobertson  failed  to  pay  to  Greene  any  of  his  interest  due 
October  2,  1877,  and  April  2,  1878,^  being  two  instalments, 
amounting  to  $2625,  and  was  pressed  for  payment  by  Greene^ 
through  Peabody,  in  April  and  May,  1878.  This  pressure  con- 
tinued through  the  summer  of  1878,  and  Greene  complained 
directly  to  Robertson  that  the  latter  was  receiving  the  rents  of 
the  property  and  paying  hhn  no  interest.  This,  pressure  took 
the  shape  of  a  request  by  Greene  to  Bobertson  that  the  latter 
should  turn  over  to  the  former  the  rents  of  the  property,  and 
a  statement  that  otherwise  the  trust  deed  would  be  foreclosed. 

Greene,  on  the  27th  of  August,  1878,  notified  Peabody  in 
writing  that,  by  reason  of  the  default,  continued  for  more  than 
30  days,  in  the  payment  of  the*  instalments  of  interest  due 
October  2,  1877,  and  April  2,  1878,  on  the  note  secured  by 
the  trust  deed  of  April  2, 1877,  Greene  had  elected  to  make  the 
principal  note  at  once  due  and  payable;  and  that,  default 
having  been  made  in  its  payment,  he  requested  Peabody  to 
proceed  at  once,  under  the  powers  contained  in  the  trust  deed, 
to  advertise  and  sell  the  premises. 

Eobertson,  on  the  29th  of  August,  1878,  notified  Peabody 
and  Greene  that  he  intended  to  file  a  petition  in  bankruptcy ; 
and  that  he  proposed  to  go  to  Scotland  (which  was  his  native 
iX>untry)  to  see  what  arrangement  cojold  be  made  of  his  affairs, 
and  to  turn  over  to  Greene,  from  the  Ist  of  September,  1878, 
the  rents  of  the  property  monthly. 

On  the  30th  of  August,  1878,  Bobertson  signed  a  paper,  ad- 
dressed and  delivered  to  Peabody  as  trustee,  which  stated  that 
the  note  secured  by  the  deed  of  trust  was  held  by  Greene; 
that  Peabody  had  that  day  demanded  of  Bobertson  the  posses* 
sion  of  the  premises  covered  by  the  deed  of  trust,  on  account  of 
a  breach  of  the  covenants  contained  therein ;  that  Bobertson 
consented  to  Peabody's  taking  possession  of  the  premises ;  that 
he  thereby  delivered  such  possession  to  Peabody,  and  requested 
the  tenants  of  the  premises  severally  to  attorn  to  Peabody ;  and 
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that  it  was  anderstood  that  Peabody  shoald  respect  the  leases 
granted  by  Bobertson  and  his  reservation  of  certain  rooms 
mentioned  in  the  lease  to  McAllister.  On  this  paper  Peabody, 
as  trosteey  wrote  an  order  addressed  to  Edmnncl  A.  Cummings, 
directing  him,  for  Peabody  and  as  his  agent,  to  receive  from 
Robertson  possession  of  the  premises  and  the  attornment  of 
the  tenants.  Six  of  the  tenants,  including  McAllister,  on  the 
same  day  signed  a  paper  by  which  they  recognized  the  transfer 
of  the  possession  of  the  premises  from  Bobertson  to  Peabody 
as  trustee,  and  respectively  attorned  to  Peabody  as  to  the 
premises  occupied  by  them. 

Bobertson,  on  the  31st  of  August,  1878,  filed  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of  Illi- 
nois his  voluntary  petition  in  bankruptcy,  with  schedules.  In 
the  schedule  of  ^^  Bankrupt  creditors  holding  securities,"  there 
appeared,  under  the  heading  ^' names  of  creditors,"  '^  David  B. 
Greene ; "  under  the  heading  "  residence  and  occupation,"  ^'  New 
Bedford,  Mass. ; "  under  the  heading  '^  when  and  where  con- 
tracted," "  April  3, 1877,  at  Chicago,  Illinois ; "  under  the  head- 
ing, "  value  of  securities,"  "  unknown  ; "  under  the  heading, 
«'  amount  of  debt,"  *'  $35,000  and  interest  at  7i  per  cent  since 
April  2, 1877;"  and  under  the  heading,  "particulars,"  "note 
for  money  borrowed  to  take  up  old  mortgage  upon  property 
when  bought,  and  secured  by  trust  deed  to  F.  B.  Peabody 
upon  lot  26  ( except  the  east  two  feet  thereof )  and  lots  27  & 
28,  all  in  block  6,  in  McNeill's  subdivision,  in  Wright's  addition 
to  Chicago,  with  improvements  and  appurtenances ;  property 
known  as  487  &  489  and  491  West  Madison  Street,  Chicago, 
and  52  and  54  Sheldon  Street ; "  being  the  premises  in  ques- 
tion. 

Peabody,  on  the  2d  of  September,  1878,  notified  Oreene 
that  he  would  forthwith  proceed  to  advertise  the  foreclosure 
sale.  On  the  same  day,  Peabody,  as  successor  in  trust  to  Gal- 
lup under  the  trust  deed  of  April  1^  1871,  made  to  Gallup  by 
Grow,  executed  and  acknowledged  a  paper  releasing  to  Grow 
all  the  interest  acquired  under  the  trust  deed,  the  paper  stating 
that  the  indebtedness  secured  by  that  deed  had  been  can- 
celled. 
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On  the  3d  of  September,  1878,  Peabody,  as  trustee,  pre- 
pared a  notice  of  sale,  dated  that  day,  setting  forth  the  facts 
of  the  date  and  record  of  the  trust  deed  of  April  2, 1877 ;  the 
contents  of  the  note  secured  by  it ;  the  fact  that  its  legal 
holder,  as  thereby  authorized,  had  elected  to  make  the  principal 
sum  therein  mentioned,  and  the  same  had  thereby  become,  at 
once  due  and  payable,  by  reason  of  the  default,  continued  for 
more  than  80  days,  in  the  payment  of  the  instalments  of  inter- 
est due  thereon  October  2,  1877,  and  April  2,  1878,  respeo- 
tively ;  that  there  was  due  on  the  note  the  principal  sum  of 
$35,000,  ^ith  interest  thereon  at  the  rate  of  7i  per  cent  per 
annum,  from  April  2, 1878,  and  the  two  defaulted  instalments 
of  interest,  of  $1312.50  each,  with  interest  on  each  at  the  rate 
of  10  per  loent  per  annum,  from  the  dates  when  they  respec- 
tively became  due ;  that  default  had  been  made  in  the  pay- 
ment thereof;  that,  on  the  demand  of  the  legal  holder  of  the 
note,  the  trustee,  on  October  7,  1878,  at  11  o'clock  in  the  fore- 
noon, at  the  southwest  comer  of  Dearborn  and  Monroe  streets, 
in  Chicago,  at  the  door  of  No.  174  Dearborn  Street,  would  sell  at 
public  auction  to  the  highest  bidder  for  cash,  for  the  uses  and 
purposes  specified  in  the  trust  deed,  the  premises  described 
therein,  (repeating  the  description  contained  in  the  trust 
deed,)  together  with  all  the  right,  title,  benefit  and  equity  of 
redemption  of  Eobertson,  his  heirs  and  assigns,  therein;  and 
that  the  records  of  the  recorder's  office  showed  that  Templeton 
had  acquired  some  title  or  interest  in  the  premises,  as  assignee 
of  Robertson,  subject  to  the  trust  deed.  This  notice  was  pub- 
lished in  the  ^^  Chicago  Journal,"  a  newspaper  of  general  cir- 
culation, printed  and  published  in  Chicago,  four  times,  being 
one  time  a  week  for  four  successive  weeks,  the  date  of  the  first 
paper  containing  the  same  being  September  4,  1878,  having 
been  published  and  issued  on  that  day,  and  the  date  of  the 
last  paper  containing  the  same  being  September  28, 1878,  hav* 
ing  been  published  and  issued  on  that  day. 

Robertson,  on  the  7th  of  September,  1878,  left  Chicago  for 
Scotland ;  and  on  the  same  day  he  was  adjudicated  a  bank* 
rupt.    He  has  never  since  been  in  Chicago. 

On  the  5th  of  October.  1878,  Taylor  and  Bruce,  as  creditors 
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of  Eobertaon,  filed  a  petition  in  the  District  Ooort,  in  bank- 
mptoy/ sworn  to  by  Charles  B.  McCoy,  their  agent  at  Chicago, 
setting  forth  their  judgment,  and  stating  that  no  assigqee  of 
the  estate  of  Robertson  had  yet  been  chosen;  that  Robert- 
son, in  his  inventory  of  assets,  had  scheduled  a  large  amount 
of  property,  which  required  the  immediate  personal  attention 
of  some  person  properly  authorized  to  care  therefor  and  pre- 
serve the  same  for  the  benefit  of  the  estate,  and  prevent  waste, 
injury  and  loss  thereof ;  that  among  the  assets  so  scheduled, 
with  other  real  estate,  was  "  the  property  known  as  the  Jeffer- 
son-Park Hotel,  on  West  Hadison  Street,  Chicago."  The 
petition  prayed,  that  a  provisional  assignee  be  appointed  for 
the  estate  of  Bobertson,  with  the  usual  powers  in  such  cases, 
to  act  in  the  premises  until  the  regular  assignee  should  be 
ohosen.  On  the  same  day,  Bradford  Hancock  was  appointed 
by  the  District  Oourt  provisional  assignee  of  the  estate  of  Rob- 
ertson, '^  with  full  pow^  and  authority  to  take  possession  of, 
manage,  and  control  the  same,  and  to  collect  the  rents  due  said 
estate." 

The  sale  under  the  trust  deed  took  place  on  the  7th  of  Octo- 
ber, 1878,  at  the  hour  and  place  named  in  the  published  notice. 
Greene  became  the  purchaser,  and  Peabody,  as  trustee,  on  the 
same  day  executed  and  acknowledged  a  deed  to  him,  which 
was  recorded  October  10, 1878.  That  deed  recited  the  making 
of  the  note  and  its  contents,  including  the  provision  for  elec- 
tion by  the  legal  holder  of  the  note  as  to  the  becoming  due  of 
the  entire  principal ;  the  making  and  recording  of  the  trust 
deed ;  the  power  of  sale  given  by  it  to  the  trustee ;  and  the 
provisions  in  it  for  notice  and  for  giving  a  deed  to  the  pur- 
chaser. It  also  recited  the  default  in  the  payment  of  the  two 
instalments  of  interest ;  the  election  by  the  legal  holder  of  the 
note  that  the  principal  sum  should  at  once  become  due  and 
payable ;  the  amount  that  was  due  for  principal  and  interest ; 
that  the  legal  holder  had  applied  to  the  trustee  to  advertise  and 
sell  the  premises ;  that  he  had  advertised  them,  and  all  right, 
title,  benefit  and  equity  of  redemption  of  Robertson,  his  heirs 
and  assigns,  therein,  for  sale  at  public  auction  to  the  highest 
bidder  for  cash,  on  the  day  and  at  the  place  before  mentioned  ; 
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the  notice  be  had  given ;  that  the  oontents  of  the  notice  were 
in  confonnitj  with  the  provisions  of  the  trust  deed  and  of 
the  stc^tute ;  that,  in  parsnance  of  said  notice,  and  at  the  time 
and  place  of  sale  therein  mentioned,  he  had  offered  the 
premises  described  in  the  trost  deed,  and  all  right,  title  and 
equity  of  redemption  of  Bobertson,  his  heirs  and  assigns, 
therein,  for  sale  at  public  auction  to  the  highest  bidder  for 
cash ;  that  Oreene  was  such  highest  bidder,  and  bid  therefor 
$30,000,  which  was  th^  highest  bid;  and  that  the  same  were 
accordingly  struck  off  and  sold  to  Greene  at  that  price.  The 
deed  then  conveyed  to  Greene,  his  heirs  and  aligns  forever, 
the  premises  described  in  the  trust  deed,  by  the  description 
herein  contained,  together  with  all  the  right,  title,  benefit 
and.  equity  of  redemption  of  Robertson,  his  heirs  and  assigns, 
therein,  to  have  tod  to  hold  the  same,  with  the  appurtenances, 
to  Greene,  his  heirs  and  assigns  forever.  It  further  stated 
that  Peabody  covenanted  to  the  extent,  and  no  more,'  that  he 
had  fulfilled  all  the  powers  and  trusts  in  said  deed  contained, 
in  respect  to  the  sale,  in  accordance  with  the  terms  of  the  trust 
deed. 

The  $30,000  for  which  Greene  purchased  the  property  was 
ap{>lied  to  pay  the  first  and  second  interest  coupons,  with  inter- 
est thereon  to  October  17, 1878,  and  interest  on  the  note  to  that 
date  from  April  2, 1878,  the  expense  of  advertising,  the  fees 
of  the  trustee,  and  sundry  back  taxes,  and  the  balance  of  the 
amount,  $24,107.43,  was  endorsed  by  the  trustee  as  paid  on  the 
principal  of  the  note  for  $35,000,  on  the  17th  of  October, 
1878. 

On  the  23d  of  October,  1878,  the  release  by  Peabody,  as 
successor  in  trust,  of  the  trust  deed  from  Grow  to  Gallup,  was 
recorded. 

Greene  died  at  New  Bedford  on  the  19th  of  May,  1879. 

Oh  the  7th  of  July,  1879,  a  warrant  in  bankruptcy  was  issued 
against  the  estate  of  Robertson. 

Bradford  Hancock  was,  on  the  24th  of  July,  1879,  appointed 
assignee  in  bankruptcy  of  Robertson,  and  on  the  same  day  the 
register  assigned  to  him  all  the  estate  real  and  personal,  of 
Robertson,  including  all  the  property,  of  whatever  kind,  of 
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which  he  was  possessed^  or  in  which  he  was  intorested,  or  enti- 
tled to  have,  on  the  Slst  of  August,  1878,  except  property 
exempt  by  §  5045  of  the  Bevised  Statutes. . 

Taylor  &  Bruce,  on  the  23d  of  March,  1880,  filed  in  the 
bankruptcy  court  a  proof  of  debt  against  Bobertpon,  founded 
on  their  judgment  and  on  the  levy  made  February  15,  J.878, 
under  the  execution  iissued  January  29, 1878.  They  claimed 
therein  a  hen,  by  virtue  of  the  judgment,  on  all  the  real  estate 
of  Bobertson,  and,  by  virtue  of  such  levy,  on  the  portion 
thereof  on  which  it  was  levied,  and  a  first  preference  on  all 
the  proceeds  of  the  property  covered  by  the  hen  of  the  judg- 
ment and  the  levy. 

On  the  25th  of  March,  1880,  Taylor  and  Bruce  filed  a  peti- 
tion in  the  bankruptcy  court,  setting  forth  the  recovery  of 
their  judgment;  the  issuing  and  return  unsatisfied  of  their 
execution  of  October  16, 1877 ;  the  filing  of  their  creditors' 
bill  in  the  Circuit  Court  on  the  24th  of  January,  1878 ;  the 
fact  that  they  had  proved  their  debt  in  the  bankruptcy  court ; 
that  on  the  30th  of  July,  1877,  the  date  of«  the  recovery  of 
their  judgment,  Bobertson  owned  real  estate,  all  of  which  was 
encumbered  with  sales  for  taxes,  and  the  greater  part  ti^ith 
mortgages  or  deeds  of  trust  to  about  or  near  the  full  value 
thereof,  so  that  of  the  latter  class  he  was,  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  at  best  only  invested  with 
an  equity  of  redemption ;  that  at  the  time  their  judgment  was 
rendered,  and  at  the  time  of  the  filing  of  the  petition  in  bank- 
ruptcy, he  owned  sundry  real  estate  which  was  unencumbered 
except  by  tax  sales  and  judgments  (describing  it) ;  that,  at 
those  times,  he.  owned  or  had  interest  in  real  estate  encumbered 
by  m<Htgages  and  trust  deeds,  and  also  by  tax  liens,  describ- 
ing it,  and  as  part  of  it  describing  the  property  73  feet  by  116 
feet,  on  the  comer  of  West  Madisori  Street  and  Sheldon  Street, 
^Mncumbranoe,  $35,000,  besides  interest  and  taxes;"  that  on 
the  29th  of  January,  1878,  they  issued  a  second  execution  on 
their  judgment;  that  on  the  16th  of  February,  1078,  it  was 
levied  on  all  the  real  estate  described  in  the  petition,  except  a 
small  portion  in  Cook  County,  Illinois,  which  was  heavily  en- 
eumbcffed;  that  before  any  sale. was  made  by  the  marshal. 
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Eobertson  went  into  bankraptoy,  and  no  sale  had  ever  been 
made  nnder  the  execution,  but  the  levy  was  in  force  as  a  first 
lien  of  any  judgment;  that  they  were  entitled  to  have  the 
amount  of  their  judgment  paid  out  of  the  proceeds  of  the  sale 
of  the  property,  to  the  exclusion  of  all  the  other  creditors  of 
Bobertson,  except  those  who  held  mortgages  or  liens  prior  to 
their  judgment;  and  that  they  were  willing  and  desirous  to 
have  the  administration  and  enforcement  of  the  lien  of  their 
judgment  transferred  to  the  bankruptcy  court,  and  established 
by  that  court,  and  enforced  against  the  property  of  the  bank- 
rupt estate.  They  prayed  that  their  lien  might  be  established 
against  the  described  real  estate ;  that  Hancock,  the  assignee, 
might  be  ordered  to  sell  said  real  estate  and  apply  the  pro- 
ceeds to  pay  their  judgment ;  and  that  they  might  be  permitted 
to  purchase  at  the  sale  and  credit  their  bids  on  the  judgment 

Hancock,  the  assignee,  on  the  2d  of  April,  1880,  presented  a 
petition  to  the  bankruptcy  court,  in  answer  to  a  rule  for  him 
to  show  cause,  issued  on  the  filing  of  the  petition  of  Taylor 
and  Bi:ace  of  March  25, 1880,  setting  forth  that  he  believed 
the  allegations  of  that  petition  to  be  substantially  correct,  and 
that  he  believed  it  was  for  the  best  interest  of  the  bankrupt's 
estate  that  said  real  estate  should  be  sold  without  further  de- 
lay. He  prayed  for  an  order  directing  him  to  sell  it;  that  it 
be  sold  subject  to  all  taxes,  liens  and  incumbrances  thereon, 
except  the  judgment  of  Tay-or  and  Bruce  and  judgments  ren- 
dered subsequently  thereto ;  and  that  he  be  ordered  to  bring 
the  proceeds  of  sale  into  court  or  make  such  other  disposition 
of  them  as  the  court  should  direct.  On  this  petition,  and  on  the 
same  day,  an  order  was  made  by  the  bankruptcy  court,  on  the 
consent  of  the  assignee,  of  Taylor  and  Bruce,  of  the  bankrupt, 
and  of  two  creditors  by  a  judgment  subsequent  to  that  of 
Taylor  and  Bruce,  directing  the  assignee  to  sell  all  the  real 
estate  of  the  bankrupt,  free  and  clear  of  the  lien  of  the  judg- 
ments mentioned,  "  but  subject  to  all  other  liens  and  incum- 
brances thereon,  and  all  taxes  iMd  assessments  thereon,"  and 
to  bring  the  proceeds  of  the  sale  into  court,  to  be  paid  to  such 
judgment  creditors  according  to  the  priority  of  their  liens  on 
the  property  sold,  to  the  amount  of  their  respective  judgments. 
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On  the  SSth  of  April,  1880,  the  assignee  made  a  report  to 
the  bankruptcy  oourt,  setting  forth  that,  on  the  24th  of  April, 
1880,  he  had  sold  to  the  highest  bidder  for  cash  all  the  right, 
title  and  interest  of  the  bankrapt,  and  of  himself  as  assignee, 
to  real  estate  which  he  described,  free  and  clear  of  the  lien  of 
the  judgment  and  execution-levy  of  the  creditors  mentioned  in 
the  order  of  sale,  "  but  subject  to  all  other  liens  and  incum- 
brances thereon,  and  taxes  and  assessments  thereon."  The  de- 
scription included  the  premises  at  the  comer  of  West  Madison 
Street  and  Sheldon  Street,  with  the  buildings  thereon,  at 
the  sum  cf  $350,  to  L.  6.  Pratt,  trustee.  The  gross  proceeds 
of  sale  were  $6122,  and  the  net  proceeds  $5107.42,  which 
the  assignee  reported  to  the  register  on  the  27th  of  May, 
1880. 

The  register,  on  the  14th  of  June,  1880,  made  an  order  di- 
recting the  assignee  to  pay  to  Taylor  and  Bruce  $5058  out  of 
the  proceeds  of  the  sale. 

On  the  17th  of  June,  1880,  the  assignee,  by  a  deed  recorded 
on  the  30th  of  August,  1880,  conveyed  to  Lorin  G.  Pratt, 
trustee,  certain  real  estate  purchased  by  him  at  said  sale,  in- 
cluding the  premises  at  the  corner  of  West  Madison  and  Shel- 
don streets.  The  deed  recited  the  prior  proceedings  in  bank- 
ruptcy, the  order  of  sale*  and  its  confirmation^  and  the  order 
for  a  deed,  and  conveyed  all  the  rights  title  and  interest  of 
the  bankrupt,  which  he  had  on  the  31st  of  August,  1878,  and 
of  the  assignee,  subject  to  all  unpaid  taxes  and  to  all  liens  and 
incumbrances,  unless  by  the  terms  of  sale  expressly  excepted, 
to  the  real  estate  described  in  the  deed. 

Bobertson,  on  the  4th  of  December,  1880,  filed  his  petition 
for  a  discharge  in  bankruptcy. 

Taylor  and  Bruce,  on  the  22d  of  December,  1880,  directed 
the  marshal  to  release  the  levy  made  February  15,  1878,  and 
to  return  the  execution  of  January  29,  1878,  unsatisfied.  This 
was  done. 

On  the  5th  of  January,  1881,  under  an  execution  issued  to 
the  marshal  on  the  previous  day,  on  the  judgment  of  Taylor 
and  Bruce,  he  levied  on  certain  real  estate  of  Bobertson,  includ- 
ing the  premises  at  the  comer  of  West  Madison  and  Sheldon 
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streets,  with  all  the  buildings  and  improvements  thereon,  and 
on  the  27th  of  January,  1881,  sold  the  premises  at  the  corner 
of  West  Madison  and  Sheldon  streets,  to  Lorin  G.  Pratt,  trus- 
tee, for  the  sum  of  $5000.  No  deed  appears  to  have  been 
made  under  this  sale. 

No  proceedings  having  been  taken  in  this  suit  since  the  de- 
murrer to  the  original  bill  was  sustained,  an  order  was  made, 
on  the  6th  of  July,  1881,  after  an  interval  of  more  than  three 
years  and  three  months,  giving  leave  to  the  plaintiffs  to  amend 
their  bill  and  also  to  file  a  supplemental  bill. 

On  the  17th  of  September,  1881,  they  filed  an  amended  and 
supplemental  bill,  dismissing  the  original  bill  as  to  all  the  real 
estate  except  that  situated  at  the  corner  of  West  Madison  and 
Sheldon  streets,  73  feet  by  116  feet,  with 'the  buildings  there- 
on erected.  This  new  bill  recited  the  contents  of  the  original 
bill,  and  stated  that,  on  a  demurrer  thereto,  the  court  held  that 
all  the  property  and  estate  of  Robertson,  so  far  as  it  could  be 
discovered,  must  first  be  exhausted,  before  the  court  could  in- 
terfere, in  equity  to  compel  the  discovery  and  relief  sought, 
and  required  the  plaintiffs  to  wait  until  all  such  visible  property 
and  estate  was  so  sold  and  exhausted.  It  set  forth  the  con- 
tents of  the  trust  deed  from  Grow  to  Gallup ;  that  Peabody 
was  the  successor  in  trust  of  Gallup  ;  that  the  deed  was  made 
to  secure  the  payment  of  an  indebtedness  of  $35,000  to  Greene; 
that  Peabody  had  been  in  possession  of  the  premises,  and  re- 
ceiving the  rents  and  profits,  amounting  to  more  than  suflS- 
cient  to  pay  all  the  interest  on  the  debt,  and  the  taxes,  insur- 
ance and  expenses  of  carrying  the  property ;  that,  in  pursu- 
ance of  a  fraudulent  scheme  to  place  the  property  beyond  the 
reach  of  the  plaintiffs,  Robertson,  on  the  23d  of  July,  1877, 
which  was  two  days  after  the  verdict  was  returned  in  their 
suit  against  Robertson  and  seven  days  prior  to  the  rendering 
of  their  judgment,  executed  a  second  deed  of  trust  to  Peabody, 
to  secure  an  alleged  additional  indebtedness  of  Robertson  of 
$35,000 ;  that,  for  the  purpose  of  making  it  appear  that  the 
trust  deed  had  been  made  before  the  verdict  was  rendered,  it 
and  the  note  were  dated,  back  to  April  2, 1877 ;  that,  for  the 
purpose  of  preventing  the  plaintiffs  from  learning  who  was 
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the  real  holder  of  the  note  and  the  interest  coupons,  or  whether 
the  deed  was  a  honajide  lien  in  addition  to  the  first  lien,  the 
note  was  made  payable  to  the  order  of  Eobertson  and  en- 
dorsed by  him  in  blank;  that  said  trust  deed  was  only  a  re- 
newal of  the  former  trust  deed  from  Grow  to  Gallup,  and  was 
made  to  secure  to  Greene  said  debt  to  him,  and  was  not  an 
additional  incumbrance  on  the  property;  that  said  first  mort- 
gage should  have  been  released  of  record  so  that  the  plaintiffs 
might  ascertain  from  the  record  the  true  amount  of  the  en- 
cumbrance, but  it  was  withheld,  making  it  appear  that  the 
property  was  subject  to  $70,000  incumbrance,  instead  of  only 
$35,000  ;  and  that  Eobertson  prayed  an  appeal  from  said  judg- 
ment to  the  Supreme  Court  of  the  United  States,  which  appeal 
was  not  perfected,  but  on  account  of  its  pendency  the  plain- 
tiffs were  unable  to  issue  an  execution  on  their  judgment  until 
October  15,  1877.  The  new  bill  then  recited  the  mortgage  to 
Templeton,  and  averred  that  it  ought  to  be  cancelled  of  record. 
It  then  set  forth  the  making  of  the  lease  to  McAllister  for 
two  years  from  September  1, 1877,  at  a  rent  of  $300  a  month, 
and  the  reduction  of  the  rent  to  $30  a  month  from  January  1, 
1878,  and  averred  that  this  was  done  for  the  purpose  of  lessening 
the  income  from  the  property,  so  that  it  would  be  insufficient 
to  pay  the  taxes,  insurance  and  expenses,  and  the  interest  on 
the  loan ;  and  that  the  plaintiffs  used  due  diligence  to  reach 
the  estate  of  Eobertson,  but  were  unable  to  realize  anything 
therefrom  by  execution.  It  then  set  forth  the  turning  over 
by  Eobertson  to  Peabody,  as  agent  and  trustee  for  Greene,  of 
all  the  leases,  rents  and  profits  of  the  premises ;  and  alleged 
that  this  was  done  in  pursuance  of  the  fraudulent  scheme 
aforesaid,  and.  under  an  arrangement  substantially  as  follows : 
Eobertson  was  to  go  through  bankruptcy  and  obtain  a  dis- 
cbarge;  Greene  and  Peabody  were  to  carry  the  property  and 
collect  the  income  from  it,  but  by  reason  of  such  reduction  of 
the  rent  the  income  would  be  insufficient  to  carry  it ;  Peabody 
was  thereupon  to  declare  a  forfeiture  for  non-payment  of 
interest,  and  sell  the  property  under  the  deed  of  trust,  and  thus 
out  out  the  lien  of  the  plaintiffs'  judgment,  and  also  prevent 
the  property  from  coming  to  the  hands  of  .the  assignee  in 
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bankruptcy,  bat  Robertson,  or  his  agent,  said  McAllister,  was 
to  be  allowed  to  redeem  from  such  sale,  after  Robertson  had 
procured  his  discharge,  upon  paying  the  amount  actually  due 
according  to  the  terms  of  the  loan,  and  the  expenses  incurred 
in  carrying  the  property,  less  the  amount  received  from  the 
rents  and  profits  thereof,  the  same  as  if  no  sale  had  been  made ; 
the  release  of  the  trust  deed  to  Gallup  was  to  be  withheld  from 
record,  so  as  to  prevent  any  outside  bidder  and  the  plaintiffs 
from  bidding  at  the  sale ;  such  arrangement  was  made  with 
Robertson  and  McAllister,  his  agent,  and  Peabody,  as  agent  for 
Greene,  began  to  collect  the  rents  of  the  premises  under 
the  leases,  and  they  were,  if  judiciously  and  honestly  applied, 
more  than  suiBcient  to  carry  the  property  and  pay  the  interest 
on  the  loan,  but  they  were  not  applied  to  that  purpose.  The 
new  bill^  further  set  forth  that,  immediately  on  the  naaking  of 
such  arrangement,  Robertson  filed  his  petition  in  bankruptcy, 
and  very  soon  afterwards  lefl^  the  United  States  and  had  since 
remained  continuously  absent  therefrom,  so  that  he  could  not 
be  examined;  that  Peabody  proceeded  to  declare  a  forfeiture 
of  the  trust  deed  for  non-payment  of  interest  on  the  loan,  and, 
on  October  7, 1878,  pretended  to  sell  the  premises,  and  executed 
a  deed  thereof  to  Greene  for  a  pretended  bid  at  the  sale 
of  $30,000 ;  that  after  the  sale  an  agreement  was  made  by 
Robertson,  either  in  person  or  by  his  agent  McAllister,  with 
Greene,  and  Peabodj',  as  the  agent  of  Greene,  whereby  Greene 
was  to  hold  the  property  and  collect  the  rents  and  apply  them 
to  carrying  the  property,  and  to  allow  Robertson  or  McAllister 
to  redeem  on  payment  of  the  atnount  of  the  incumbrance  and 
interest,  and  the  cost  of  carrying  the  property,  less  the  amount 
of  rents  received,  the  same  as  if  no  sale  had  been  niade ;  that 
the  notice  of  sale  was  insufficient  and  defective;  that  the  re- 
lease of  the  trust  deed  to  Gallup  was  purposely  withheld  froni 
record ;  that  the  plaintiffs  had  no  actual  notice  of  the  sale,  but 
it  was  concealed  from  them  and  they  did  not  learn  of  it  until 
long  afterwards ;  and  that  the  deed  of  June  17,  1880,  by  the 
assignee  in  bankruptcy,  on  his  sale,  was  made  to  Lorin  Grant 
Pratt  as  trustee  for  the  plaintiffs.  It  then  set  forth  the  pur- 
chase of  the  property  by  the  plaintiffs  for  $5000,  at  the 
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marsbal'B  sale ;  that  Greece  died  after  the  pretended  purchase 
by  him  of  the  premises  at  the  sale  by  Peabody ;  that  on  his 
death  whatever  right,  title,  or  interest  he  had  in  and  to  the 
premises  passed  to  and  became  vested  in  Mehitable  B.  Greene, 
his  widow ;  William  W.  Orapo  and  Charles  W.  Clifford,  as  trus- 
teeB  of  Robert  B.  Greene,  Susan  G.  Page,  Horatio  N.  Greene, 
and  Francis  B.  Greene ;  and  said  Robert  B.  Greene,  Susan  G. 
Page,  Horatio  N.  Greene,  and  Francis  B.  Greene,  as  the  heirs 
at  law  or  devisees  of  said  David  R.  Greene,  and  was  itill  so  held 
by  and  vested  in  them ;  that  such  heirs  at  law  or  devisees  are 
citizens  of  Massachusetts  and  of  full  age ;  and  that  E.  A.Cum- 
mings,  a  citizen  of  Illinois,  is  the  agent  for  the  property,  and 
collecting  the  rents  for  the  heirs  or  devisees  of  Greene. 

The  new  bill  made  as  defendants  the  five  persons  who  were 
defendants  to  the  original  biU,  and  also  the  widow,  and  the 
heirs  or  devisees  above  named  of  Greene,  and  their  trustees,  and 
Cammings,  their  agent.  Its  prayer  was  that  the  mortgage  to 
Templeton  might  be  declared  void ;  that  the  deed  from  Peabody 
to  Greene  might  be  set  aside  as  against  the  rigbts  of  the  plain- 
tiffs ;  that  Greene,  during  his  lifetime,  and  his  heirs  or  devisees, 
and  Cummings  as  their  agent,  might  be  decreed  to  be  mortga- 
gees in  possession ;  that  they  and  Peabody  make  full  answer  in 
the  premises ;  that  an  account  be  taken ;  and  that  the  plaintiffs 
be  allowed  to  redeem  on  paying  the  amount  found  to  be  due. 

All  the  defendants,  except  Robertson  and  Templeton,  entered 
an  appearance  in  the  suit  on  the  21st  of  November,  1881; 

The  plaintiffs,  on  the  15th  of  December,  1881,  consented  to 
the  discharge  of  Robertson  in  bankruptcy. 

On  the  31st  of  December,  1881,  all  of  the  defendants  who 
80  appeared,  except  McAllister,  put  in  an  answer  to  the  origi- 
nal bill  and  the  amended  and  supplemental  bill,  denying  all 
the  allegations  imputing  fraud  to  the  said  defendants  or  to 
Greene  in  his  lifetime,  and  claiming  that  the  foreclosure  pro- 
ceedings by  Greene  and  Peabody  were  had  in  gqpd  faith. 

On  the  6th  of  February,  1888,  a  replication  to  this  answer 
was  filed,  and  on  the  6th  of  June,  1882,  the  cause  was  referred 
to  a  master,  to  take  proofs  and  report  them. 

After  some  proofs  had  been  taken  on  the  part  of  the  plain- 


Digiti 


zed  by  Google 


432  OCTOBEE  TEEM,  1889- 

Statement  of  the  Case. 

tiffs,  and  on  the  4th  of  January,  1883,  the  plaintiffs  filed  an 
amendment  to  their  amended  and  supplemental  bill,  which 
averred  that  Peabody,  in  order  to  conceal  the  time  of  the  sale 
from  the  plaintiffs,  caused  the  notice  of  sale  to  be  published  in 
"  The  Chicago  Weekly  Journal,"  a  newspaper  which  was  not 
read  in  the  city  of  Chicago  and  had  no  circulation  in  said  city 
or  in  Cook  County ;  that  the  premises  sold  were  composed  of 
three  separate  lots;  that  the  north  44  feet  of  the  property 
was  separated  from  the  south  portion,  fronting  on  West 
Madison  Street,  by  an  alley  or  court  12  feet  wide ;  that  such 
north  44  feet  were  divided  into  two  lots  of  22  feet  each,  on 
each  of  which  stood  a  brick  dwelling-house  22  feet  wide  and 
fronting  on  Sheldon  Street,  which  were  used  for  private 
dwelling-houses,  and  were  entirely  distinct  from  the  hotel  part 
of  the  premises ;  that  Peabody  sold  the  property  in  bulk  to 
Greene,  at  half  its  value,  when  it  was  his  duty  to  have  sold  it 
in  geparate^  lots ;  and  that,  if  he  had  so  offered  itj  the  part  of 
it  used  for  a  hotel,  and  fronting  on  Madison  Street,  south  of 
the  all^y  or  court,  would  have  brought  more  than  sufficient  to 
pay  off  the  debt,  interest  and  costs. 

On  the  6th  of  January,  1883,  the  defendants  answered  this 
amendment,  denying  its  allegations ;  and,  on  the  29th  of  Janu- 
ary, 1883,  they  amended  their  answer  by  averring  that,  as  to 
so  much  of  the  bill,  amended  bill,  and  supplement,  as  alleged 
any  agreement  between  Greene  and  Robertson  for  the  re- 
demption or  repurchase  of  the  premises  by  Eobertson,  such 
supposed  agreement  was  not  in  writing,  signed  by  Greene 
or  by  any  person  by  him  authorized  in  writing,  according 
to  the  statute  of  Illinois  in  such  case  made  and  provided. 

On  the  27th  of  October,  1883,  the  master  reported  the 
proofs  to  the  court,  and  the  cause  was  heard  before  Judge 
Blodgett,  in  November,  1883 ;  and,  on  the  14th  of  April,  1884; 
he  filed  an  opinion,  which  is  reported  in  21  Fed.  Rep.  209, 
deciding  the  case  in  favor  of  the  plaintiffs. 

A  motion  for  a  rehearing  was  made  and  overruled  on  the  7th 
of  July,  1884,  and  on  the  29th  of  July,  1884,  an  interlocutory 
decree  was  entered,  finding  that  the  equities  of  the  cause  were 
with  the  plaintiffs ;  that  they  were  entitled  to  redeem  the 
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premises  in  question  from  the  indebtedness  secured  thereon  in 
favor  of  the  heirs  and  representatives  of  the  estate  of  David  B. 
Greene,  deceased,  upon  such  terms  as  might  be  thereafter  fixed 
bj  the  court  ^  and  that  a  reference  be  had  to  a  master,  who 
was  named,  to  take  and  report  to  the  court  an  account  of 
what  was  due  to  such  heirs  and  representatives,  for  principal 
and  interest,  on  the  debt  secured  by  the  trust  deed  to  Pea- 
body,  and  of  the  amounts  paid  for  taxes,  assessments^  and 
charges  provided  for  in  such  trust  deed,  and  an  account  of 
what  had  been  paid  by  said  defendants  for  necessary  repairs 
and  improvements,  and  an  account  of  the  rents  ai|d  profits  of 
the  premises,  and  to  report  such  accounts  with  the  evidence. 

Those  accounts  were  taken,  and  the  master  filed  his  report 
on  the  15th  of  July,  1885,  finding  due  to  the  defendants  on  the 
12th  of  June,  1885,  on  the  principles  stated  in  the  interlocutory 
decree,  $45,641.66.  Both  parties  filed  exceptions  to  this  re- 
port Before  they  came  on  for  hearing,  and  on  the  4th  of 
January,  1886,  the  defendants  moved  for  leave  to  amend  their 
answer,  so  as  to  set  up  the  limitation  of  actions  provided  by 
the  bankruptcy  statute.  The  consideration  of  the  motion  wa^ 
postponed  until  the  final  hearing  of  the  cause. 

The  case  came  on  to  be  heard  on  the  1st  of  April,  1886,  and 
on  the  3d  of  April,  1886,  the  court  made  an  order  allowing 
the  defendants  so  to  amend  their  answer,  and  also  granting 
leave  to  the  plaintiffs  to  amend  their  bill,  and  ordering  the 
replication  to  the  original  answer  to  stand  as  a  replication 
to  sucn  amendment  thereto,  and  giving  leave  to  either  party . 
to  put  in  before  the  master  further  evidence  on  the  subject 
matter  of  such  amendments,  directing  the  master  to  continue 
the  account  from  June  12th,  1885,  to  April  1, 1886,  and  ordering 
that  such  additional  evidence  and  statement  of  account  be 
considered  as  if  taken  before  the  hearing,  and  that  all  ex- 
ceptions to  the  former  report  of  the  master  be  considered  as 
exceptions  to  such  supplemental  matters. 

In  pursuance  of  such  leave,  the  plaintiffs  amended  their 

amended  and  supplemental  bill,  by  averring  that  neither  they 

nor  the  assignee  in  bankruptcy  had  any  knowledge  that  the 

sale  by  Peabody  had  been  n^e,  until  the  24th  of  April,  1880 ; 
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that  they  did  not  have  any  knowledge  of  suoh  coUusiYe  agree- 
ment between  *  Bpbertson  and  his  agents,  and  Peabody  as 
trosteie  for  Greene,  until  on  or  about  September  13, 1881 ;  that 
the  details  of  such  agreement  did  not  come  to  their  knowledge 
until  the  taking  of  the  evidence  in  the  cause ;  that  such  sale 
and  agreement  were  purposely  concealed  by  all  parties  there- 
to, notwithstanding  all  due  diligence  was  used  to  discover 
the  same ;  that  Peabody  having  been,  prior  to  the  making  of 
the  sale,  {^aced  in  possession  of  the  property  as  agent  and 
trustee,  and  there  being  no  apparent  change  in  the  possession 
of  the  property  thereafter,  there  was  nothing  to  advise  the 
plaintiffs  of  the  sale,  unless  they  had  accidentally  discovered 
the  record  of  the  deed  from  Peabody  to  Oreene,  and  they  made 
no  examination  for  that,  for  the  reason  that,  by  the  conduct 
of  Bobertson  and  his  agents  and  of  Peabody,  they  had.  been 
lulled  into  the  belief  that  no  foreclosure  or  sale  would  be 
made,  at  least  prior  to  April  2,  1880,  when  the  debt  secured 
by  the  trust  deed  to  Peabody  v^ould  mature ;  that  the  sale 
made  by  Peabody,  October  7, 1878,  was  made  after  the  filing 
of  the  petition  of  Bobertson  in  bankruptcy,  August  31, 1878, 
and  before  the  appointment  of  his  assignee,  July  24, 1879,  and 
while  there  w^  no  representative  of  the  estate  of  Robertson 
and  of  his  equity  of  redemption  in  the  property,  on  whom  the 
notice  of  sale  could  operate,  or  who  could  protect  the  estate 
and  the  creditors ;  that  the  sale  was,  therefore,  void  as  against 
the  rights  of  the  plaintiffs,  and  as  against  the  assignee  in  bank- 
ruptcy and  the  plaintiffs  as  purchasers  of  the  title  and  right  of 
such  assignee,  under  the  provisions  of  the  bankruptcy  statute ; 
that  such  sale,  made  under  such  circumstances,  should  not  in 
equity  be  allowed  to  cut  off  the  plaintiffs  from  their  right  to 
redeem  from  the  trust  deed  notwithstanding  the  sale  and  the 
deed  thereunder ;  and  that  the  plaintiffs  should  be  decreed  to 
have  taken  the  title  of  Bobertson  in  and  to  the  property  in  the 
same  condition  as  it  was  on  the  31st  of  August,  1878,  unaf- 
fected by  the  sale  by  Peabody,  and  with  full  right  to  redeem 
from  the  trust  deed  as  if  no  sale  had  been  made. 

The  defendants  filed   the  proposed  amendment  to  their 
answer.    As  to  the  allegation  that  the  sale  by  Peabody  took 
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place,  and  his  deed  to  Greene  was  made,  pending  the  proceed- 
ings in  bankruptcy,  and  before  the  election  of  an  assignee,  or 
at  a  time  when  the  power  of  sale  under  the  trust  deed  was 
suspended,  and  as  to  any  other  irregularity  in  the  notice  of 
sale,  or  any  right  in  the  plaintiffs  or  in  said  Pratt,  derived 
from  the  assignee  in  bankruptcy,  to  set  aside  the  deed  from 
Peabody  to  Greene  for  any  matter  alleged,  it  said  that  the 
right  to  do  so,  if  it  ever  existed,  belonged  to  the  assignee  and 
the  provisional  assignee,  as  representing  the  creditors  in  the 
bankruptcy  proceeding ;  that  the  assignees  and  the  plaintiffs 
waived  such  claims  and  equities  and  failed  to  assert  them; 
that  at  the  time  Peabody  made  the  deed  to  Greene,  on  October 
7,  1878,  Hancock  was  provisional  assignee  in  the  bankruptcy 
matter,  and  on  the  24th  of  July,  1879,  became  assignee ;  that 
the  supposed  equities  and  claims  under  which  the  plaintiffs  pre- 
tended to  have  derived  a  right,  under  such  assignee,  to  vacate 
such  foreclosure  and  redeem  the  premises,  did  not  accrue 
within  two  years  next  before  the  bringing  of  the  amended 
sind  supplemental  bill  of  September  17,  1881,  wherein  the  de- 
fendants, excepting  Peabody,  were  for  the  first  time  impleaded 
in  this  suit,  and  wherein,  as  to  all  of  the  defendants,  said  pre- 
tended rights  were  for  the  first  time  asserted ;  and  that  those 
claims  and  equities,  if  they  ever  existed,  were  barred  by  such 
laches  and  by  the  statute  at  the  time  when  the  supplemental 
bill  was  filed.  The  amendment  set  up  such  laches  as  an  equit- 
able bar  and  defence  to  so  much  of  the  bill  as  rested  upon  such 
pretended  equities,  and  averred  that,  by  the  bankruptcy  act,  the 
plaintiffs,  by  reason  of  such  lapse  of  time  and  of  the  said  facts, 
were  barred  from  claiming  any  relief  by  reason  of  such  pre- 
tended equities,  and  set  up  said  bar  and  limitation  of  two  years. 
The  amendment  to  the  answer  also  denied  the  allegations 
contained  in  thd  amendment  so  filed  by  the  plaintiffs  to  the 
amended  and  supplemental  bill. 

The  master,  on  the  12th  of  April,  1886,  filed  a  supplemental 
report,  bringing  down  the  account  to  the  1st  of  April,  1886, 
and  finding  to  be  due  to  the  defendants  on  that  day 
$45,342.86. 

The  case  was  brought  to  a  hearing  before  Judge  Blodgett, 
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and  he  filed  his  opinion  on  the  24th  of  May,  1886  (  27  Fed. 
Rep.  537 ).    He  adhered  to  his  former  views. 

On  the  28th  of  May,  1886,  Bobertson,  Templeton  and  Mc- 
Allister filed  an  answer  disclaiming  all  interest  in  the  property 
in  controversy,  admitting  that  the  plaintiffs  were  entitled  to 
the  relief  prayed  by  them,  and  consenting  to  the  entry  of  such 
decree  as  might  seem  proper  to  the  court. 

The  court,  on  the  1st  of  July,  1886,  made  a  final  decree,  ad- 
judging that  there  was  due  to  the  defendants,  the  widow, 
heirs  and  representatives  of  the  estate  of  David  R.  Greene, 
deceased,  on  their  lien  on  the  premises  in  question,  $45,342.86, 
with  interest  thereon  from  April  1,  1886,  at  six  per  cent  per 
annum;  that  the  plaintiffs  pay  to  them  that  sum,  with  the 
interest,  within  90  days,  in  redemption  of  all  lien  of  the  defend- 
ants on  the  premises;  and  that,  on  such  payment  being  made, 
the  defendants  convey  the  premises  to  the  plaintiffs  by  a  quit- 
claim deed. 

The  widow,  heirs  and  representatives  of  the  estate  of  David 
R.  Greene,  deceased,  with  Peabody  &  Oummings,  appealed 
to  this  couit  from  that  decree. 

Mr.  John  Lowell  and  Mr,  George  L.  Paddock^  for  appellants, 
cited:  Anderson  v.  Strains,  98  Illinois,  485;  Stroiher  y.  Law^ 
54  Illinois,  413 ;  Bergen  v.  Bennett^  1  Caines'  Cas.  1 ;  &  (7.  2 
Am.  Dec.  281;  Ball  v.  BliaSy  118  Mass.  554;  Hunt  v.  Row- 
manierey  2  Mason,  244 ;  Sargent  v.  ileUony  115  U.  S.  348 ;  Bant 
V.  Sherman^  101  U.  S.  403 ;  Gifford  v.  Ilelmsy  98  U.  S.  248 ; 
Jenkins  v.  International  Bank,  106  U.  S.  571;  Wisner  v. 
Broumy  122  U.  S.  214;  MiUer's  Heirs  v.  Mclntyre,  6  Pet.  61 ; 
Phebps  V.  Illinois  Centnal  Railroad^  94  Illinois,  548 ;  Dunphy 
V.  RiddUy  86  Illinois,  22;  Crowl  y.  Ifagle^  86  Illinois,  437; 
Norton  v.  De  la  ViUehev/vey  1  Woods,  163 ;  Mclver  v.  Ragan^ 
2  Wheat.  25 ;  Phelps  v.  EUioU^  29  Fed.  Rep.  53 ;  Nugent  v. 
Boydy  3  How.  426;  Jerome  v.  Mo  Carter,  94  U.  S.  734;  JEyster 
V.  Oaff,  91  U.  S.  521 ;  In  re  GrinneU,  9  Nat.  Bankr.  Pveg.  137; 
Sedgwick  v.  GrinneU,  9  Ben.  429 ;  In  re  MoUer,  8  Ben.  526, 
affirmed  14  Blatchford,  207;  Bradley  v.  Adams  Ex.  Cb.,  3 
Fed.  Rep.  895 ;  Godda/rd  v.  Weaver,  6  Nat.  Bankr.  Reg.  440; 
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Washlnim  v,  TisdaU,  143  Ma£».  376;  Ex  parte  Belcher,  2 
Deac.  &  Ch.  587;  Ex  pwrte  Rolfe,  3  Mont.  &  Ayr.  305;  Ex 
pcMTte  OeUeTy  2  Madd.  262 ;  MoHenry  v.  La  Societe  Frrnigaisej 
95  U.  8.  68 ;  Dudley  v.  Easton,  104  U.  S.  99 ;  In  re  Iron 
Mountain  Co.^  9  Blatchford,  320;  In  re  Diuard,  9  Nat. 
Bankr.  Reg.  8, 12 ;  Ex  parte  Cooper,  L.  R  10  Ch.  510. 

Mr,  Cha/rlee  B.  McCoy  and  Mr.  Cha/rl^  E.  P<5?6  (with 
whom  was  Mr,  Alexander  McCoy  on  the  brief)  for  appellees. 

I.  The  trustee's  sale,  having  been  made  after  the  adjudica- 
tion in  bankruptcy,  without  leave  of  the  bankrupt  court,  while 
the  equity  of  redemption  was  part  of  the  bankrupt's  estate, 
and  before  the  assignee  was  appointed  and  capacitated  to  exer- 
cise the  right  of  redemption,  was  subject  to  the  right  of  the 
assignee,  (which  became  vested  in  him,  when  he  was  appointed, 
as  of  August  31st,  1878,  the  date  of  filing  of  the  petition  in  bank- 
ruptcy,) to  redeem  and  discharge  the  mortgage ;  and  the  sale 
was  void  as  against  the  assignee  and  his  grantees,  and  redemp- 
tion should  be  allowed  on  the  application  now  made  by  the 
grantees  of  the  assignee  holding  a  conveyance  of  this  right  of 
redemption. 

We  submit  that  the  following  authorities  fully  sustain  the 
foregoing  proposition  of  law : 

Yeatmam,  v.  Savings  Institution,  95  U.  S.  764;  Conner  v. 
long,  104  U.  S.  228 ;  Bam^h  v.  ^hertnan,  101  U.  S.  403 ;  In  re 
6frinneU,9  Nat.  Bankr.  Reg.  137  (Blatchford,  J.);  Foster  v. 
Ames,  2  Nat.  Bankr.  Reg.  455  (Lowell,  J.);  In  re  Snedaker, 
3  Nat.  Bankr.  Reg.  629,  636  (Hawley,  J.);  DaA)is  Ass'n  v. 
Anderson,  6  Nat.  Bankr.  Reg.  145  (Treat,  J.) ;  Smith  Ass^n 
V.  Kehr,  7  Nat.  Bankr.  Reg.  97  (Treat,  J.j ;  In  re  Brinkmany 
7  Nat.  Bankr.  Reg.  421  (Blatchford,  J.) ;  Ilutchings  Ass^n  v. 
Muszy  Iron  Works,  8  Nat.  Bankr.  Reg.  458  (Fox,  J.) ;  Whit- 
man V.  Butler,  8  Nat.  Bankr.  Reg.  487  (Knowles,  J.) ;  Barron 
v.  Newberry,  1  Bissell,  149  (McLean,  J.,  Drummond,  J.,  con- 
curring) ;  Dooley  v.  Ya,  Fire  Ins,  Co,,  2  Hughes,  482  (Hughes, 
J.) ;  Ec  parte  Christy,  3  How.  292 ;  Houston  v.  City  Bwnk,  6 
How.  486. 
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n.  The  appellees  acquired  the  assignee's  right  to  redeem. 
It  was  undoubtedly  the  intention  of  Congress,  in  enacting  the 
bankrupt  law,  that  the  assignee's  sale  and  deed  to  the  pur- 
chaser— in  a  case  of  this  kind — should  transfer  to  him  the 
whole  title  of  the  assignee,  including  all  objections  to  the  trus- 
tee's voidable  sale,  together  with  the  right  of  redemption  from 
the  trust  deed.  The  mere  fact  that  he  advertised  to  sell,  sub- 
ject to  a  prior  lien,  could  no  more  waive  any  right  which  he 
was  selling  to  the  purchaser,  than  an  administrator  would  by 
advertising*  the  equity  of  redemption  to  land  of  his  decedent, 
subject  to  a  prior  lien  or  mortgage. 

ni.  This  case  was  not  within  the  terms  of  the  statute  of 
limitations.  .  The  limitation  clause  of  the  bankrupt  act,  by  its 
terms,  only  applies  to  contests  between  an  assignee  in  bank- 
ruptcy and  a  person  olaiming-  an  interest  adverse  to  such  as- 
signee. BaUeif  V.  Olover^  21  Wall.  342;  Sargent  v.  HeUon^ 
116  U.  8.  348;  BarOes  v.  Oibson,  17  Fed.  Rep.  293,  Gifford 
Y,  Hehns^  98  U.  S.  248 ;  Jenkins  v.  IntemaUonal  Bankj  106 
U.  8.  671 ;   Wimer  v.  Broton,  122  U.  S.  214. 

rV.  The  Trustees'  sale  was  improper  while  the  original  bUl 
was  pending.  Fre^dman^ a  Saving  and  Trust  Co,  v.  EarUy  110 
JJ.  S.  710 ;  Minnesota  Co.  v.  St.  Paul  Co.,  2  Wall.  609 ;  J&r- 
vison  V.  Stewartj  93  TJ.  S.  156 ;  Ryam,  v.  Newcomh,  126  Illinois, 
91 ;  MiUet^s  Heirs  v.  Mclntyre,  6  Pet.  61 ;  Phelps  v.  lUinins 
Central  Eailroad,  94  Illinois,  648 ;  Crowl  v.  NagUy  86  Dlinois, 
437;  Ihmphy  v.  Riddle,  86  Illinois,  22. 

Y.  Where  the  interest  adverse  to  that  of  the  assignee  has 
been  acquired  through  fraud  and  the  fraud  has  been  concealed, 
the  two  years'  statute  of  limitation  does  not  commence  to  run 
imtil  the  discovery  of  the  fraud.  Bailey  v.  Glover ,  st^pra; 
Upton  V.  McLaughlin,  106  U.  S.  640;  Rosenthal  v.  Walker, 
111  U.  8.  186 ;  Traer  v.  Clews,  116  U.  8.  628 ;  BarOes  v.  Otb- 
son,  17  Fed.  Rep.  293 ;  Reteer  v.  Wood,  109  U.  8.  185 ;  Zt^ 
bourn  v.  Sunderland,  130  F.  8.  606;  De  Bussche  v.  AU,  8  Oh. 
Div.  286. 

Mb.  JusnoB  Blatohfobd,  after  stating  the  ca^  as  above 
reported,  delivered  the  opinion  of  the  court. 
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The  plaintiffs  olaim  a  right  to  redeem  from  the  sale  to 
Greene,  made  by  Peabody  as  trustee,  or  from  the  trust  deed 
under  which  that  sale  was  made,  on.  payment  of  the  mortgage 
debt,  (1)  as  owners  of  Eobertson's  equity  of  redemption  by 
virtue  of  their  purchase  from  the  assignee  in  bankruptcy ;  and 
(2)  as  judgment  creditors  of  Bobertson,  having  a  lieln  on  the 
property  by  virtue  of  their  judgment,  prior  in  time  to  the  sale 
by  Peabody  as  trustee,  and  by  their  purchase  of  the  property 
at  the  sale  under  the  execution  issued  on  their  judgment. 

They  rest  their  claim  under  their  purchase  from  the  as- 
signee in  bankruptcy,  first,  on  the  ground  that  the  sale  by 
Peabody  as  trustee  was  made  after  the  commencement  of  the 
proceedings  in  bankruptcy,  and  after  the  adjudication  thereon, 
before  an  assignee  was  appointed,  and  without  leave  of  the 
bankruptcy  court,  and  was  void  as  against  such  assignee  and 
those  claiming  under  him,  that  the  property  was  still  subject 
to  the  right  of  redemption  by  the  assignee,  and  that  such  right 
has  been  conveyed  by  him  to  the  plaintiffs^  second,  on  the 
ground  that  there  was  a  collusive  agreement  made  with 
Kobertson,  by  Peabody  as  agent  for  Greene,  giving  to  Robert- 
son the  right  to  redeem  from  the  sale  by  Peabody,  and  that 
such  right  of  redemption  passed  from  Kobertson  to  his  assignee 
in  bankruptcy,  and  from  the  latter  to  the  plaintiffs. 

The  claim  of  the  plaintiffs  to  redeem,  as  judgment  creditors 
of  Robertson,  is  based  on  the  allegation  that  they  were  led  by 
the  wrongful  conduct  of  the  defendants  to  believe  that  the 
property  was  subject  to  the  deed  of  trust  to  Gallup,  as  well  as 
to  that  to  Peabody;  that  ^hey  were  not  allowed  an  oppor- 
tunity to  pay  off  the  incumbrance  before  the  sale  by  Peabody, 
although  they  were  ready  and  willing  to  do  so ;  that,  by  rea- 
son of  the  collusive  agreement  referred  to,  the  sale  by  Peabody 
was  part  of  a  scheme  to  hinder  them  in  collecting  their  judg- 
ment, by  cutting  off  their  lien  on  Robertson's  equity  of  re- 
demption, and  giving  the  property  back  to  him,  after  he 
should  have  been  discharged  in  bankruptcy  from  the  judg- 
ment ;  that  the  sale  by  Peabody  was  not  properly  advertised ; 
that  the  plaintiffs  had  no  notice  of  such  sale  prior  to  its  being 
made;    that  such   notice  was    intentionally  withheld  from 
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them ;  that  the  sale  by  Peabody,  with  the  prior  ineambranoe 
of  the  trast  deed  to  Gallup  apparently  standing  against  t&e 
property^  when  such  ineambranoe  had  been  paid,  was  made 
with  a  view  to  prevent  competition  in  bidding  at  the  sale ; 
that  the  property  was  sold  in  bulk,  and  not  offered  for  sale  in 
parcels;  and  that  it  was  sold  for  an  inadequate  price. 

But  we  do  not  find  it  necessary  to  consider  any  of  these 
questions,  because  we  are  of  opinion  that  the  right  of  action 
of  the  plaintiffs,  under  their  title  derived  from  the  assigneie  in 
bankruptcy,  was  barred  by  the  two  years'  limitation  enacted 
l^  the  bankruptcy  statute. 

Section  5057  of  the  Revised  Statutes  provides  as  follows: 
'^Ko  suit,  either  at  law  or  in  equity,  shall  be  maintainable  in 
any  court  between  an  assignee  in  bankruptcy  and  a  person 
claiming  an  adverse  interest,  touching  any  property  or  rights 
of  property  transferable  to  or  vested  in  such  assignee,  unless 
brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  fer  or  against  such  assignea" 

It  is  contended  for  the  plaintiffs  that  the  lixaitation  provided 
by  section  5057  applies  only  to  the  case  of  a  contest  between 
an  assignee  in  bankruptcy  and  a  person  claiming  an  interest 
adversely  to  such  assignee,  touching  property  of  the  liankrupt^ 
in  a  suit  to  which  the  assi^ee  is  a  party ;  that  when  the  as- 
signee transferred  his  rights  to  Pratt,  who  acted  for  ^he  plain- 
tiffs, on  the  17th  of  June,  1880,  under  the  sale  to  Pratt  made 
on  the  24th  of  April,  1880,  the  statute  ceased  to  run,  and  the 
interest  which  thus  passed  from  the  assignee  then  ceased  to  be 
within  the  terms  of  the  bankruptcy  statute  of  limitation,  and 
became  subject  to  the  ordinary  statute  of  limitation,  and  that 
the  two  years'  limitation  had  not  run  on  the  24th  of  April, 
1880,  or  on  the  17th  of  June,  1880,  the  register's  deed  to  the 
assignee  in  bankruptcy  having  been  made  on  the  24th  of  July, 
1879. 

But  we  are  of  opinion  that  the  right  which  passed  to  the 
assignee,  to  file  a  bill  to  redeem,  began  to  exist  on  the  24th  of 
July,  1879;  that,  as  the  bankruptcy  statute  of  limitation  began 
then  to  run  against  such  right  in  the  hands  of  the  assignee,  it 
continued  to  run  after  such  right  passed  to  the  plaintiffs,  by 
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the  assignee's  deed  to  Pratt  on  their  behalf,  of  June  17, 1880, 
made  in  pursuance  of  the  sale  of  April  24, 1880 ;  that  the  two 
years'  statute  of  limitation  bars  the  right  asserted  by  the  plain- 
tiffs in  their  bill,  in  like  manner  as  it  would  have  barred  the 
right  of  the  assignee  to  redeem,  if  he  had  never  made  any.  sale 
or  conveyance  to  Pratt,  and  if  he  were  now  the  plaintiff  in 
this  suit;  that  the  suit  cannot  be  regarded  as  having  been 
brought  against  the  widow,  heirs  and  representatives  of  David 
B.  Qreene  until  the  supplemental  bill  was  filed,  on  the  17th  of 
September,  1881,  when,  for  th&.  first  time,  the  sale  by  Pea- 
bcdy,  88  trustee,  to  Qreene,  was  drawn  in  question  4n  this 
suit ;  and  that,  as  more  than  two  years  elapsed  bet\jreen  July 
34, 1879,  and  September  17, 1881,  the  two  years^  bar  of  the 
statute  is  complete. 

That  the  two  years'  bar  of  the  statute  appliea  in  favor  of  a 
purchaser  from  an  assignee  in  bankruptcy  has  been  decided  by 
this  courts 

In  Oifford  v.  Hetma^  98  IT.  8.  248,  the  assignee  in  bank- 
ruptcy was  appointed  in  May,  1868,  and  sold  all  the  assets  of 
the  bankrupt  to  the  plaintiff  in  May,  1871.  Afterwards  the 
plaintiff  brought  suit  to  set  aside  an  alleged  fraudulent  con- 
veyance which  had  been  made  by  the  bankrupt  in  June,  1867. 
It  was  held  that,  as  the  right  of  action  on  the  part  of  the 
assignee  m  bankruptcy  was  barred  in  May,  1871,  it  was  barred 
as  against  the  plaintiff.  This  could  not  have  been  held  if  the 
two  years'  statute  of  limitation  had  been  regarded  as  one  ap- 
plying only  in  a  suit  brought  by  the  assignee.  It  was  said  by 
the  court,  that  if  the  conveyance  sought  to  be  impeached  was 
made  in  fraud  of  creditors,  the  equities  in  controversy  were 
vested  in.  the  assignee  in  bankruptcy  when  he  was  appointed, 
and  his  right  of  action  commenced  at  the  time  the  assignment 
was  made  to  him,  and  he  might  have  pursued  such  right  at 
any  time  thereafter;  that,  as'  the  plaintiff  claimed  as  purchaser 
from  the  assignee,  he  did  not  acquire,  under  the  sale  made  to 
him  by  the  assignee,  any  greater  rights  than  those  possessed 
by  the  latter;  that  those  rights  were  acquired  by  the  assignee 
in  May,  1868 ;  that  throughout  the  period  intervening  between 
ihat  date  and  May,  1871,  the  equities  in  controversy  were  held 
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by  the  defendant  adversely  to  tlie  supposed  right  of  the  as- 
signee ;  and  that  the  right,  if  any,  of  the  assigneei  was  barred 
by  the  two  years'  statute  of  limitation,  before  the  pnrGhase  by 
the  plaintiff: 

In  Wisner  v.  Brovmy  122  U.  S.  214,  it  was  held  that  an 
assignee  in  bankruptcy  cannot  transfer  to  a  purchaser  the 
banl^rupt's  adverse  interest  in  real  estate  in  the  possossion  of 
another  claiming  title  to  it,  if  two  yeai»  have  elapsed  from  the 
time  when  the  cause  of  action  therefor  accrued  to  the  assignee ; 
and  that  the  right  of  the  purchaser  in  such  caae  is  as  fuUy 
barred  by  the  bankruptcy  statute  of  limitation  as  is  that  of 
the  assignee.  In  that  case,  the  suit  was  brought  by  a  person 
who  had  purchased  property  of  the  estate  from  the  assignee 
in  bankruptcy,  and  received  a  conveyance  thereof,  more  than 
seven  years  after  the  title  of  the  assignee  accrued.  The  de- 
fendants pleaded  the  two  years'  bankruptcy  statute  of  limita- 
tions. At  the  time  of  the  appointment  of  the  assignee  the 
property  sued  for  was  held  adversely  by  the  defendants.  The 
court  held  that  the  assignee  could  not,  after  two  years  from 
the  time  of  his  appointment  had  expired,  himself  bring  an 
action  to  recover  the  property,  or,  by  selling  the  lands  to  a 
third  person  after  such  time  had  expired,  enable  the  latter  to 
maintain  an  action  therefor ;  and  it  quotes  with  approval  the 
remark  made  in  Oifford  v.  Helms^  (  ^u^prcky )  that  the  purchaser 
from  the  assignee  did  not  acquire  by  his  purchase  any  greater 
rights  than  those  possessed  by  the  latter. 

These  cases  show  that  a  conveyance  by  the  assignee  in  bank- 
ruptcy cannot  prevent  the  operation  of  the  bar  of  the  statute 
against  the  grantee,  when  it  has  already  run  against  the 
assignee,  or  bring  into  action  a  new  period  of  limitation, 
dating  -from  the  time  of  the  conveyance.  Nor  can  it  inter- 
rupt the  running  of  the  statute  against  the  claim  or  right, 
when  it  has  once  commenced  to  run  as  against  the  assignee. 
The  purchaser  takes  the  right  cum  onere^  subject  to  the  con- 
tinuance of  the  running  of  the  statute,  and  subject  to  the  faot 
that  a  part  of  the  two  years  has  already  run  as  against  the 
claim  or  right,  while  it  was  in  the  hands  of  the  assignee,  and 
to  the  consequence  that  when  sufficient  additional  time  shall 
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have  ran  against  it,  in  the  hands  of  the  parchaser,  to  make  np 
the  entire  two  years,  the  claim  or  right  will  be  wholly  barred. 
No  initiation  of  a  new  period  of  limitation,  under  any  statute, 
begins  to  run  in  favor  of  the  purchaser  at  the  time  of  his  pur- 
chase, whether  the  two  years  wholly  elapsed,  or  only  a  part 
thereof  elapsed,  while  the  claim  was  owned  by  the  assignee. 

But  the  plaintiffs  seek  to  take  the  case  out  of  the  bar  of  the 
statute,  by  alleging  that  they  were  ignorant  of  their  rights, 
and  did  not  discover  the  facts  relating  to  the  sale  by  Peabody 
as  trustee,  and  the  other  matters  set  up  in  their  supplemental 
bill,  until  the  34th  of  April,  1880,  which  was  within  two  years 
of  September  17,  1881;  and  that  the  sale  by  Peabody  was 
kept  secret  by  the  defendants,  as  far  as  possible,  although  the 
plaintiffs  used  diligence  to  discover  the  &cts. 

Even  if  the  allegations  in  the  supplemental  bill  and  in  the 
amendments  thereto  be  regarded  as  sufficiently  charging  a 
fraudulent  concealment  by  the  defendants  of  the  facts  of  the 
case,  from  the  assignee  in  bankruptcy,  or  from  Pratt,  or  from 
the  plaintiffs,  we  do  not  think  the  evidence  establishes  any 
such  fraudulent  concealment. 

With  the  petition  in  bankruptcy,  filed  August  31, 1878,  there 
was  filed  a  schedule  naming  the  creditors  of  Robertson  holding 
securities,  giving  the  name  of  David  R.  Greene  as  one  of  such 
creditors,  his  place  of  residence,  the  date  of  the  contracting  of 
his  debt,  its  amount,  a  statement  that  the  security  was  a  trust 
deed  on  property  in  Chicago,  a  description  of  such  property, 
the  street  and  number  where  it  was  situated,  and  the  name  of 
Peabody  as  trustee.  It  also  disclosed  the  fact  that  the  onh"^ 
incumbrance  on  the  property  was  the  trust  deed>  to  Peabody, 
thus  excluding  the  idea  that  the  trust  deed  to  Oallqp  was  in 
force. 

Here  was  information,  accessible  to  the  assignee  in  bank- 
ruptcy when  he  was  appointed,  information  which  he  was 
bound  to  take  notice  of,  information  equally  accessible  to  the 
plaintiffs,  being  in  a  public  record,  which  information  referred 
the  assignee  and  the  plaintiffs  to  Dayid  R.  Oreene  for  full  par^ 
ticulars  as  to  the  property  in  question,  and  the  transactions  in 
regard  to  the  trust  deed.    The  petition  in  bankruptcy  was 
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filed  tfairty-seyen  days  before  the  sale  of  the  property  to  Greene 
by  Peabody  as  trustee.  Moreover,  in  the  petition  of  the  plain- 
tiffs, filed  in  the  bankruptcy  oonrt  October  5, 1878,  two  days 
before  the  sale  by  Peabody,  and  sworn  to  by  the  agents  of  the 
plaintiffs,  the  contents  of  the  schedules  in  bankruptcy  of  Rob- 
ertson are  referred  to,  and  it  is  stated  that  among  the  assets 
set  forth  in  such  schedules  is  the  property  in  question,  identify- 
ing it.  This  shows  that  information  was  actually  had  by  such 
agent,  at  that  time,  of  the  facts  before  set  forth  as  contained 
in  one  of  such  schedules,  as  to  the  particulars  of  the  trust  deed 
to  Peabody,  and  as  to  who  was  the  holder  of  the  note  secured 
by  it  and  where  he  resided.  That  petition  was  filed  more  than 
nine  months  before  the  assignee  in  bankruptcy  was  appointed. 
The  rights  of  the  plaintiffs  must  depend  wholly  upon  such 
right  of  redemption  as  existed  in  Eobertson,  and  passed  to  his 
assignee  in  bankruptcy,  and  from  the  latter  to  the  plaintiffs. 
That  being  extinguished,  no  other  right  exists,  and  the  plain- 
tiffs have  no  right  to  redeem  through  any  separate  title 
acquired  under  their  judgment  against  Bobertson.  They  did 
not  become,  by  the  recovery  of  their  judgment,  or  by  anything 
done  under  it,  the  successors  of  Robertson  in  respect  of  any 
right  of  redemption,  but  they  must  follow  and  acquire  their 
only  title  to  such  right,  through  the  assignee  in  bankruptcy. 
Moreover,  whatever  right  to  redeem  they  could  have  acquired 
by  virtue  of  their  judgment  was  waived  by  them  by  their 
petition  of  March  25,  1880,  to  the  bankruptcy  court,  and  by 
their  procuring  the  property  in  question  to  be  sold  by  the 
assignee  in  bankruptcy,  and  its  proceeds  to  be  applied  on  their 
judgment.  At  their  own  suggestion  the  equity  of  redemption, 
which  was  sold  by  the  assignee,  was  thus  put  beyond  their 
reach. 

Ths  resvU  of  these  views  is  that  the  deoree  of  the  Circuit 
Court  m/ust  he  reversed^  and  the  ease  he  remanded  to  that 
court  with  a  direction  to  enter  a  decree  dismissing  the  bUl, 
with  costs. 
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MoGILLIN  V.  BENNETT. 

BBBOB  TO  THE   OIBGUIT  OOUBT  OF    THB    UNTnED    STATES    FOB    THE 
NOBTHBBN   DISTBIOT  OF   ILLINOIS. 

No.  140.    Argned  Daoamber  6,  tt,  1889.  —  Deolded  December  16»  1880. 

A  contract  between  the  parties  as  to  the  sale  of,  and  payment  for,  a  ranch 
and  cattle,  interpreted  as  to  the  mode  of  payment  provided  for. 

Where  a  defendant,  on  a  trial,  introduces,  under  the  objection  of  the  plain- 
tiff, parol  evidence  of  what  occurred  in  negotiations  between  the  parties 
prior  to  the  making  of  a  contract  l)etween  them,  with  a  view  to  the  con- 
struction of  the  contract,  he  cannot  on  a  writ  of  error  to  review  a  judg- 

.    ment  against  him,  allege  as  error  the  admission  of  such  evidence. 

The  case  is  stated  in  the  opinion. 

Mr.  S.  V.  White  (with  whom  was  Mr.  Charles  W.  Oould 
on  the  brief)  for  plaintiff  in  error. 

Mr.  J.  B.  Johnson  and  Mr^  GhaHes  E.  Pope  (with  whom 
were  Mr.  John  L.  Peak  and  Mr.  A.  McCoy  on  the  brief)  for 
defendants  in  error. 

Mb.  JusnoE  Blatohfobd  delivered  the  opinion  of  the  court. 

This  is  an  action  at  law,  brought  in  the  Superior  Court  of 
Cook  County,  Illinois,  by  Milton  H.  Bennett  and  Bobert  L. 
Dunman  against  Edward  M.  McOillin,  and  removed  by  the 
defendant  into  the  Circuit  Court  of  the  United  States  for  the 
Northern  District  of  Illinois.  The  suit  was  brought  to  recover 
the  sum  of '$108,150,  with  interest  at  six  per  cent  per  annum 
from  the  15th  of  July,  1885.  The  defendant  pleaded  the  gen- 
eral issue  and  sundry  special  pleas.  The  plaintiffs  demurred 
to  the  latter,  the  demurrer  was  sustained,  and  leave  to  amend 
the  pleas  was  denied.  There  was  also  a  plea  of  set-off,  to 
which  there  was  a  replication,  joining  issue ;  and  there  was  a 
similiter  to  the  plea  of  the  general  issue.  On  the  written 
waiver  of  a  jury,  the  case  was  tried  before  the  court,  which 
found  the  issues  for  the  plaintiffs,  and  also  made  special  find- 
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ings,  and  assessed  the  damages  of  the  plaintiffs,  at  $115,580.55; 
for  which  amount,  with  costs,  judgment  was  entered  in  their 
favor.  To  review  that  judgment,  the  defendant  has  brought 
a  writ  of  error. 

The  suit  was  founded  on  a  written  instrument,  dated  April 
16,  1885,  a  cnpj  of  which,  as  set  out  in  the  first  count  of  the 
plaintiff's  declaration,  is  contained  in  the  margin.^ 

1  "Know  all  men  by  these  presents  that  we,  Milton  H.  Bennett  and  Rob- 
ert L.  Dunman,  composing  the  firm  of  Bennett  and  Dunman,  for  and  in 
consideration  of  the  sum  of  four  hundred  thousand  dollars,  to  be  paid  as 
hereinafter  provided,  have  this  day  sold,  and  do  by  these  presents  sell, 
transfer,  assign  and  convey,  unto  Edward  M.  McGiUin,  of  Cleveland,  State 
of  Ohio,  the  following-described  personal  property,  to  wit: 

**All  our  ranch,  cattle,  horses,  wagons,  mules,  hogs  and  ranch  outfit, 
located  in  the  Indian  Territory,  at  or  near  the  junction  of  the  Arkansas  and 
Cimaron  Rivers,  and  more  particularly  described  as  follows,  to  wit»  twelve 
thousand  and  five  hundred  head  of  cattle,  to  be  counted,  and  averaging  in 
age  and  sex  about  as  follows :  Three  thousand  head  of  three,  four  and  five- 
year  old  steers;  three  thousand  head  of  two-year  Olds,  mixed;  five  thou- 
sand head  of  pne-year  olds,  mixed ;  and  fifteen  hundred  head  of  cows  and 
bulls,  calves  bom  in  1885  not  to  be  counted ;  all  of  said  cattle  being  branded 
in  one  or  more  of  the  foUowing  brands,  to  wit:  '*  [Here  follow  the  brands.] 
'*  One  hundred  and  twenty-five  head  of  horses,  branded  in  one  or  more  of 
the  above-described  brands,  and  all  the  mules,  wagons,  harness,  hogs  «nd 
ranch  outfit  located  on  their  said  ranch  and  used  in  connection  therewith, 
and  all  their  right,  title  and  interest  In  and  to  the  above-described  brands ; 
also  aU  their  right,  title  and  interest  in  and  to  a  certain  lease  for  one  hun- 
dred and  twenty-eight  thousand  acres  of  land,  known  as  the  Cherokee  lease, 
dated  October,  1888,  and  running  five  ycsars  from  date  thereof,  at  a  yeaiiy 
rental  of  two  and  one-half  cents  per  acre;  also  all  their  right,  title  and 
interest  in  find  to  a  certain  lease  for  one  hundred  and  twenty-seven  thou- 
sand and  two  hundred  aud  sixty-five  acres  of  land,  known  as  the  Pawnee 
lease,  dated  June  1,  1884,  and  running  five  years  from-^late  thereof,  at  a 
yearly  rental  of  three  cents  per  acre,  and  if  the  Cherokee  Stock  Asaoclatlon 
shaU  get  their  lease  extended  we  guarantee  an  extension  of  said  lease  on 
same  terms  and  at  the  same  prices  secured  by  other  members  of  said  asso- 
ciation ;  also  three  good  ranch  houses,  three  good  corals,  corn-cribs,  stablQB, 
blacksmith  shop, -and  everything  used  in  operating  said  ranch;  also  twenty- 
two  and  one-half  miles  of  wire  fence,  Glidden  wire,  four  strands,  and  nearly 
all  black  walnut  posts,  and  one  horse  pasture,  two  miles  square,  near  ranch 
headquarters,  to  be  fenced  and  completed ;  to  have  and  to  hold  the  said 
property  above-described  unto  him,  the  said  Edward  M.  McGfllin,  IiIb  heirs 
and  assigns,  forever. 

<'  We  agree  to  deliver  possession  of  all  the  above-described  property  to 
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There  is  a  bill  of  exceptions,  which  contains  all  the  evidence 
offered  on  the  trial  by  either  party,  and  the  special  findings 

the  said  £dward  M.  McGiUin  on  the  ranch  on  or  before  the  15th  day  of  July, 
1885,  we  to  pay  all  ranch  expenses,  taxes  an^  rental  on  lease  up  to  date  of 
dellTery,  the  said  Edward  M.  McGlllin  to  refund  to  us  all  money  paid  by  u.s 
on  leases  beyond  date  of  deliyery. 

**  Should  the  number  dt  cattle  delivered  by  us  to  the  said  Edward  M. 
McGlllin  exceed  twelve  thousand  and  five  hundred  head,  the  said  Edward  M. 
McGlUln  is  to  pay  us  in  cash  the  sum  of  twenty-flve  dollars  per  head  for 
such  excess,  In  addition  to  the  other  consideration  herein  provided  for ;  and 
should  said  number  faU  short  of  twelve  thousand  Ave  hundred  head  we  are 
to  credit  the  said  Edward  M.  McGlllin  on  the  amount  herein  provided,  to  be 
paid  at  the  rate  of  twenty-five  dollars  per  head  for  such  deficit 

*'  The  consideration  of  four  hundred  thousand  dollars  above  specified  is  to 
be  paid  by  the  said  Edward  M.  McGiUin  as  f  oUows,  to  wit :  The  sum  of  twenty- 
five  thousand  dollars  paid  cash  in  hand,  the  receipt  whereof  is  hereby 
acknowledged;  the  sum  of  seventy-five  thousand  dollars  to  be  paid  July 
25, 1885,  for  which  the  said  Edward  M.  McGlllin  Is  to  execute  his  negotiable 
promissory  notes  of  even  date  herewith,  payable  to  us  or  our  order  at  the 
Fourth  National  Bank  of  New  York  City  on  said  25th  day  of  July,  1885,  with 
eight  per  cent  interest  from  date;  sixty -six  thousand  dollars  to  be  paid  July 
1,  1^6;  sixty-six  thousand  dollars  to  be  paid  November  1,  1886;  for  which 
said*  two  last-named  amounts  the  said  Edward  M.  McGiUin  is  to  execute  his 
several  negotiable  promiasory  notes  bearing  date  on  July  15,  1885,  and  pay- 
able to  us  or  our  order  at  the  Fourth  National  Bank  of  New  York  City  on 
said  1st  day  of  July,  1886,  and  1st  day  of  November,  1886,  with  eight  per  cent 
Interest  per  annum  from  date  of  «aid  notes ;  the  remaining  one  hundred  and 
sixty-eight  thousand  dollars  is  to  be  paid  by  the  said  Edward  M.  McGiUin  on 
the  15th  day  of  July,  1885,  as  follows,  to  wit :  On  said  15th  day  of  July,  188$, 
the  said  Edward  M.  McGUlin  is  to  convey  to  us,  the  said  MUton  H.  Bennett 
and  Robert  L.  Dunman,  by  deed  of  general  warranty,  free  and  clear  from 
aU  incumbrances,  taxes  and  liens  of  every  kind  and  character,  eighty-four 
acres  of  land  lying  and  situate  in  the  county  of  Cook  and  State  of  Illinois, 
more  particularly  described  as  being  in  certain  blocks  of  Crosby's  and  others' 
subdivision  of  the  south  half  of  section  five,  township  thirty-seven  N.,  R. 
thirteen,  lying  west  of  the  Chicago,  Rock  Island  and  Pacific  Railway ;  wc, 
the  said  Milton  H.  Bennett  and  Robert  L.  Dunman,  hereby  covenanting  that 
the  property  herein  sold  and  conveyed  to  the  said  Edward  M.  McGiUin  is 
free  and  clear  from  aU  incumbrance,  and  that  we  wlU  warrant  and  defend 
the  title  to  the  said  cattle,  horses  and  stock  unto  the  said  Edward  M.  McGUUn, 
his  heirs  and  assigns,  forever;  we,  the  said  MUton  H.  Bennett  and  Robert 
L.  Dunman,  hereby  expressly  reserving  a  vendor's  lien  on  all  the  property 
herein  sold  and  conveyed  for  the  security  and  payment  of  the  two  amounts 
of  sixty-six  thousand  dollars  each  herein  provided  to  be  paid,  respectively, 
on  the  1st  clay  of  July.  1886,  and  the  1st  day  of  November,  1886,  hereby  ex- 


Digiti 


zed  by  Google 


448  OCTOBEB  TEBM,  1889. 

Opinion  of  the  Court. 

made  by  the  court.  The  material  parts  of  those  findings  are 
as  follows :  The  parties  executed  the  contract  sued  on.  At  the 
date  of  its  execution,  the  defendant  paid  to  the  plaintiffs 
$25,000,  and  also  delivered  to  them  his  promissory  notes  of 
that  date  for  $75,000,  due  and  payable  July  25, 1885,  with  in- 
terest at  eight  per  cent  per  annum.  Those  notes  were  there- 
after, and  before  maturity,  transferred  for  value,  and  were, 
after  the  commencement  of  this  suit,  paid  in  full  by  the  de- 
fendant to  the  legal  holders  thereof.  On  and  prior  to  July  14, 
1885,  the  plaintiffs  delivered  to  the  defendant,  and  he  accepted, 
the  ranch  and  ranch  outfit,  as  called  for  and  described  in  the 
contract,  and  he  took  possession  of  the  same ;  and,  at  the  same 
time,  they  delivered  to  him  4854  head  of  the  cattle  called  for  by 
the  contract,  which  were  accepted  by  him,  and  were  the  only 
cattle  delivered  by  them  to  him  on  the  contract.  There  was 
a  deficiency  of  7646  cattle  in  the  number  called  for  by  the  con- 
tract. This  deficiency,  at  the  rate  of  $25  per  head,  amounted 
to  $191,150,  which  the  defendant  was  entitled  to  have  credited 
upon  the  $400,000  which  he  was,  by  the  contract,  to  pay  to  the 
plaintiffs  for  the  ranch,  ranch  outfit  ^nd  cattle.  The  failure 
of  the  plaintiffs  to  deliver  the  full  number  of  cattle  called  for 
by  the  contract  was  by  reason  of  heavy  losses  of  cattle  sus- 
tained by  them,  from  cold  and  starv9.tion,  during  the  winter  of 
1884  and  the  spring  of  1886,  whereby  their  herd  was  reduced 
from  about  the  number  called  for  by  the  contract  to  the  num- 
ber actually  delivered.    When  they  made  the  contract  they  in 

pressly  reserving  the  right,  power  and  anthprity  to  advertise  and  sell  any 
or  all  of  said  property  by  giving  thirty  days'  notice  of  the  time  and  place 
of  such  sale  in  some  daily  neifi^spaper  published  in  the  city  of  Kansas, 
Jackson  County,  Missouri,  if  said  sums,  together  vdth  aO  the  interest  due 
thereon,  are  not  paid  when  due,  according  to  the  terms  and  tenor  of  the 
notes  to  be  executed  by  the  said  Edward  M.  McGlUin  therefor. 

''In  testimony  whereof,  vdtness  our  hands  and  seals,  this  16th  day  of 
April,  1886. 

"Milton  H.  Bknnvtt.    [sbal.] 

"  BOBEBT  L.  DmnCAN.       [BSAI..] 

"  I  accept  the  above  conveyance,  and  am  bound  by  the  terms  and  cpndi- 
tlons  thereof.    Witness  my  hand  and  seal 

"Edward  M.  McOnxor.    [sbai..]*' 
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good  faith  believed  that  they  had,  and  should  be  able  to  de- 
livei:  to  the  defendant,  the  full  number  of  12,500  head,  and 
were  not  aware  of  the  losses  nntil  they  attempted  to  round 
up  or  collect  their  cattle,  at  about  the  time  the  delivery  was  to 
be  made.  Neither  the  defendant  nor  his  agents  or  employte 
had  any  information  that  the  plaintiffs  would  not  be  able  to 
deliver  the  12,500  head  of  cattle,  until  notified  by  the  latter,  on 
the  14th  of  July,  1885,  that  they  had  delivered  all  the  cattle 
belonging  to  the  ranch,  and  could  not  deliver  any  more.  Be- 
fore the  1st  of  July,  1885,  the  defendant  had  caused  a  deed  to 
be  made  out,  and  signed  and  acknowledged  by  himself  and  his 
wife,  conveying  to  the  plaintiffs  the  eighty-four  acres  of  land 
in  Cook  County,  Illinois,  mentioned  in  the  contract ;  but  there 
was  an  apparent  incumbrance  upon  the  land,  as  shown  by  the 
record  of  land  titles  in  Cook  County,  by  a  trust-deed  dated 
June  28, 1878,  to  one  Manning,  as  trustee,  to  secure  the  pay- 
ment of  $40,000  from  the  defendant  to  one  Sawyer,  and  that 
trust-deed  was  not  released  and  discharged  until  December  5, 
1885 ;  but,  in  fact,  the  indebtedness  secured  thereby  had  been 
fully  paid  on  or  before  July  1, 1885.  On  the  15th  of  July, 
1885,  the  plaintiffs  did  not  transfer,  or  offer  to  transfer,  to  the 
defendant  the  two  leases  mentioned  in  the  contract ;  and  the 
parties  agreed  to  meet  at  Kansas  City,  Missouri,  within  a  few 
days  after  the  said  15th  of  July,  and  then  endeavor  to  adjust 
and  settle  all  differences  between  them  in  regard  to  the  contract. 
They  did  so  meet  in  Kansas  City,  on  the  17th  of  July,  and  the 
defendant  then  offered  to  convey  to  the  plaintiffs  the  eighty- 
four  acres  of  land  in  Cook  County,  on  their  paying  to  him 
$59,150,  which  conveyance  the  plaintiffs  refused  to  accept  on 
those  terms.  Thereupon,  the  defeAdant,  to  avoid  litigation 
and  as  a  compromise,  as  he  said,  offered  to  convey  to  the  plain- 
tiffs fifty-four  acres  of  the  Cook  County  land,  in  full  payment 
of  the  balance  due  from  him  to  them  for  the  ranch  and  cattle. 
The  plaintiffs  refused  to  accept  such  offer ;  but  the  defendant 
did  not  tender  any  deed,  either  of  the  whole  or  of  any  part  of 
the  land.  After  such  delivery  of  the  ranch,  ranch  property 
and  cattle  to  the  defendant,  the  plaintiffs  insisted  that  there 
was  due  to  them  from  him  $108,850,  which  should  be  divided 
VOL.  Gxxxn— 29 
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into  two  equal  amounts  and  secnred  by  the  notes  of  the  de- 
fendant, one  payable  on  July  1,  1886,  and  the  other  on  No- 
vember 1, 1886,  with  interest  on  each  note  at  the  rate  of  eight 
per  oent  per  annum.  The  plaintiffs  also  insisted  that  the  sum 
of  $191,150,  to  be  credited  to  the  defendant  on  the  $400,000 
purchase  price  to  be  paid  for  the  ranch  and  cattle,  should  be 
applied  as  a  credit  to  extinguish  the  payment  to  be  made  in 
the  Cook  County  land.  But  the  defendant  refused  to  give  the 
notes  for  $108,850,  as  demanded  by  the  plaintiffs,  and  insisted 
that  there  was  no  cash  payment  or  money  due  from  him  to 
them.'  The  defendant  declined  to  settle  unless  the  plaintiffs 
would  take  in  settlement  the  Cook  County  land.  Thereupon, 
the  defendant,  by  way  of  compromise,  offered  to  the  plaintiffs 
that  if  they  would  repay  to  him  the  $25,000  cash  paid  by  him, 
and  would  return  to  him  his  notes  for  $75,000,  given  under  the 
contract,  he  would  surrender  to  them  the  possession  of  all 
property  delivered,  throw  up  the  contract,  and  stand  the  loss 
of  all  moneys,  amounting  to  about  $5000,  expended  by  him  on 
the  ranch.  The  plaintiffs  declined  this  offer,  stating  that  they 
had  used  the  money  and  parted  with  the  notes,  and  that  the 
acceptance  of  the  offer  was  entirely  beyond  their  controL  At 
the  meeting  in  Kansas  City,  the  plaintiffs  advised  the  defendant 
of  the  amount  which  they  had  advanced  for  rent  on  the  leases 
named  in  the  contract,  subsequently  to  July  15,  1885,  and 
which  was  to  be  refunded  by  the  defendant ;  and  thereafter 
the  latter  paid  said  rental,  and  the  plaintiffs  duly  transferred 
the  leases  to  him.  In  the  preliminary  negotiations  between 
the  parties,  which  resulted  in  the  contract,  the  defendant  in- 
sisted that  he  would  not  purchase  the  ranch  and  cattle  at  the 
price  of  $400,000,  unless  the  plaintiffs  would  take  his  Cook 
County  land  at  the  sum  of  $168,000,  and  the  plaintiffs  insisted 
that  they  would  not  sell  for  $400,000,  unless  they  could  receive 
about  $250,000  in  money,  being  willing  to  take  the  balance 
of  such  purchase  price  in  the  eighty -four  acres  of  Cook  County 
land.  Before  the  contract  was  entered  into,  and  while  the  ne- 
gotiations for  it  were  going  on,  the  plaintiff  Bennett  visited 
Chicago  and  examined  the  Cook  County  land. 
On  these  findings  of  fact,  the  court  found  against  the  de- 
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fendant,  and  he  made  a  motion  to  set  aside  snoh  finding,  and 
for  a  new  trial.  The  motion  was  denied,  and  the  defendant 
excepted.  He  then  moved  in  arrest  of  judgment;  but  the 
motion  was  denied,  and  he  excepted.  The  coaft  then  rendered 
judgment  upon  the  findings,  in  favor  of  the  plaintiffs  and 
against  the  defendant,  and  the  latter  excepted.  There  is  no 
exception  by  the  defendant  to  any  ruling  of  the  court  in  the 
course  of  the  trial ;  and  the  only  question  open  for  consider- 
ation is  whether  the  judgment  is  supported  by  the  special 
findings. 

The  opinion  of  the  Cirquit  Court,  held  by  Judge  iE^lodgett, 
accompanying  its  findings  and  forming  part  of  the  record,  is 
reported  as  Bemtett  v.  McOiUmy  28  Fed.  Rep.  41 1 .  The  opinion 
states  that  the  controversy  in  the  case  is  as  to  whether  the  plain- 
tiffs were  bound  to  accept  the  Cook  County  land  at  the  price 
of  $168,000,  and  make  up  in  cash  the  deficiency  in  that  price, 
or  whether  the  plaintiffs  could  insist  that  the  credit  for  the 
$191,150  shortage  on  the  cattle  should  be  applied  first  to  ex- 
tinguish the  payment  of  $168,000  to  be  made  in  Cook  County 
land,  and  then  upon  the  amount  to  be  secured  by  the  $182,000 
of  notes  to  fall  due  in  July  and  November,  1886,  thus  leaving 
a  balance  of  $108,150  due  to  the  plaintiffs ;  and  that  the  suit 
to  recover  that  balance  was  brought  on  the  ground  that,  the 
defendant  having  refused  to  give  his  notes,  such  balance  be- 
came at  once  a  money  demand. 

The  court  took  the  view  that  when  the  actual  count  of  the 
cattle  showed  a  shortage  of  7646  head  in  the  number  necessary 
to  make  up  the  12,500,  the  defendant  might  properly  have 
refused  to  accept  the  property,  and  have  put  the  plaintiffs  in 
default  on  their  part  of  the  contract ;  but  that  he  elected  to 
accept  what  the  plaintiffs  had  to  deliver,  and  must  be  held  to 
have  assented  thereby  to  such  readjustment  of  the  terms  of 
the  contract  as  was  made  necessary  by  the  changed  facts ; 
that  the  contract  gave  to  the  defendant  the  option  of  paying 
$168,000  of  the  purchase-money  by  conveying  the  Cook  County 
land ;  that  if  the  defendant  declined  to  make  the  conveyance, 
or  was  unable  to  give  a  good  title,  the  $168,000  would  at  once 
become  a  money  payment,  payable  in  cash  on  the  15th  of  Jnly, 
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1885 ;  and  that,  it  the  plaintiffs  deUvered  the  whole  nomber 
of  12,500  cattle,  they  would  be  entitled  to  the  two  notes  of 
$66,000  each,  and  also  to  a  deed  of  the  Cook  County  land,  or 
to  the  $168,000  in  cash,  in  case  the  defendant  should  refuse, 
or  be  unable,  to  make  a  deed. 

The  court  was,  therefore,  of  opinion  that  the  $168,000  was  to 
be  treated  as  a  present  or  cash  payment ;  that  the  deficiency 
in  cattle,  of  $191,150,  being  7646  head  at  $25  per  head,  which 
was  to  be  credited  to  the  defenda^t^  should  be  appropjriated 
in  liquidation  of  the  cash  pajrment  of  $168,000,  such  credit 
being  thus  applied  to  the  cash  payment  which  the  defendant 
would  be  called  upon  to  make  in  case  he  should  be  unable  to 
make  the  title  at  the  time  called  for;  that  the  $168,000  to  be 
liquidated  by  the  land  was  a  present  payment,  whether  made 
in  money  or  land :  that  if,  by  the  terms  of  the  contract,  the 
defendant  was  entitled  to  a  credit  equal  to  or  exceeding  the 
$168,000,  that  credit  should  be  applied  thereon,  rather  than 
upon  the  deferred  payments  to  be  evidenced  by  notes,  because 
the  $168,000  was  a  payment  down,  to  be  made  on  the  15th  of 
July,  1885 ;  that,  therefore,  as  $100,000  had  been  paid  in  cash 
on  the  $400,000  purchase  price,  leaving  $300,000  due,  a  credit 
thereon  of  the  $191,150  deficiency  in  cattle  left  due  to  the 
plaintiffs  $108,850,  for  which  amount  the  court  held  that  the 
defendant  should  have  given  his  notes,  payable  in  July  and 
November,  1886,  with  interest,  at  eight  per  cent  per  annum ;  and 
that,  as  he  declined  to  give  such  notes,  or  any  notes,  such 
balance  became  a  present  demand,  for  which  the  plaintiffs 
could  sue.  It  therefore  ordered  judgment  for  the  plaintiffs, 
for  $108,850,  with  interest  at  six  per  cent  from  July  15, 1885. 

Although,  as  appears  by  the  bill  of  exceptions,  the  defend- 
ant'at  the  trial  introduced  evidence,  under  the  objections  and 
exceptions  of  the  plaintiffs,  of  the  circumstances  attending  the 
executicm  of  the  contract,  of  the  relative  situation  of  the 
parties,  and  of  the  negotiations,  correspondence,  and  inter- 
v\ews  between  them  and  their  agents,  leading  up  to  its  ex- 
ecution, to  enable  the  court  better  to  understand  and  construe 
the  contract,  the  defendant  now  seriously  alleges  as  error  the 
admission  of  such  parol  evidence.    The  point  is  not  tenable. 
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It  appears,  from  the  findings  of  fact,  that  the  court  considered 
the  evidence  so  introduced  by  the  defendant ;  and  he  cannot 
now  object  to  it. 

We  are  of  opinion  that  the  conclusion  of  law  of  the  Circuit 
Court,  from  the  findings  of  fact,  was  correct.  Of  course,  the 
credit  of  $191,150  for  the  7646  head  of  cattle  deficient,  at  $25 
per  head,  was  not  intended  by  the  contract  to  be  applied  on 
the  cash  payment  of  $25,000,  made  April  16, 1885,  or  on  the 
payment  of  $75,000  provided  for  by  the  promissory  notes 
made  April  16, 1885,  and  due  July  25, 1885.  The  question  of 
a  shortage  in  the  number  of  cattle  was  not  to  be  determined, 
and  was  not  determined,  before  the  15th  of  July,  1885,'and 
the  contract  does  not  provide  for  repaying  any  part  of  the 
$100,000.  Therefore,  the  credit  of  $191,150  could  be  applied 
only  on  the  $300,000  remaining  unpaid  on  the  15th  of  July, 
1885.  On  that  day,  the  payment  of  $168,000  was  to  be  made. 
By  the  contract,  if  there  was  an  excess  of  cattle  over  12,500 
head,  the  payment  to  be  made  by  the  defendant  on  that  day 
would  be  more  than  $168,000,  (exclusive  of  the  $182,000  pay- 
able in.  1886,)  but  that  excess  was  to  be  paid  in  cash.  If  there 
was  a  shortage  in  the  number  of  cattle,  and  a  credit  to  be 
made  to  the  defendant  therefor  on  the  $400,000  purchase  price, 
the  amount  of  that  credit  was  to  be  made  on  the  15th  of  July, 
1885,  the.  same  day  the  $168,000  was  to  be  paid.  It  is  clear, 
therefore,  that  the  amount  of  the  excess  was  to  be  added  to 
that  payment,  or  the  amount  of  the  credit  was  to  be  deducted 
therefrom.  The  payment  to  be  made  on  the  15th  of  July, 
1885,  would  be  greater  or  less  than  the  $168,000,  as  the  num- 
ber of  cattle  exceeded  or  fell  short  of  12,500  head.  The 
$108,850  became  due  July  15,  1885,  and  the  defendant,  ac- 
cording to  the  terms  of  the  contract,  ought  then  to  have  given 
his  notes  therefor,  payable,  one-half  July  1,  1886,  and  one- 
half  November  1, 1886.  He  refused  to  give  such  notes.  As 
the  payments  to  be  made  July  1, 1886,  and  November  1, 1886, 
were  not  due  on  July  15,  1885,  and  a  vendors'  lien  was  ex- 
pressly reserved  in  respect  of  those  payments,  there  is  no 
solution  of  the  problem,  except  to  deduct  from  the  $191,150 
deficiency  in  cattle  the  $168,000  payment  to  be  made  in  land 
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or  money,  July  15, 1885,  leaving  $28,160,  and  to  dednct  that 
from  the  $183,000  payable  in  1886,  leaving  $108,850  due  to 
the  plaintiffs,  with  interest  from  July  15,  1885 ;  for  which  sum 
judgment  was  had.  On  the  fao(»  found,  showing  that  the 
defendant  was  not  prepared  or  able  to  deliver  to  the  plaintiffs, 
on  the  15th  of  July,  1885,  a  deed  for  the  84  acres  of  land  in 
Cook  County,  Illinois,  the  $168,000  became  on  that  day  a  cash 
payment. 
The  judgment  of  the  Circuit  Court  is 

Affirmed. 


ROBERTSON  v.  GERDAN. 

KBBOB  TO  THB    OIBOIHT   OOUBT    OF   THB    UNHED    8TATB8    FOS    THB 
80UTHEKN   DISTSIGT  OF  NEW  YORK. 

No.  66.  AivMd  DwMmlMr  4, 1880. — DmUImI  DwMmber  16»  1880. 

Pieces  of  ivory  for  the  keys  of  pianos  and  organs,  matched  to  certain  oo- 
tayes,  sold  to  manufacturers,  who  scrape  them  to  make  them  adhere  to 
wood,  and  then  glue  them  to  wood,  were  charged  with  dnty  as  manafac- 
tores  of  ivory,  onder  Schedule  M  of  section  2604  of  the  Revised  Statutes 
of  1874,  ad  ed.  p.  474,  and  under  Schedule  N  of  section  8502  of  the  fie- 
vised  SUtutes,  as  enacted  by  the  act  of  March  8,  1883,  22  Stot.  611. 
The  importer  claimed  that  they  were  liable  to  a  less  duty,  as  musical  in- 
struments, under  Schedule  M  of  section  2604  of  the  Revised  Statutes  of 
1874, 2d  ed.  p.  478,  and  under  Schedule  K  of  section  2602  of  the  Revised 
Stotutes  as  enacted  by  said  act  of  March  8,  1888,  28  Stot.  618.  In  a 
suit  by  him  against  the  collector  to  recover  the  alleged  excess  of  duty 
paid,  the  court  charged  the  jury  that  if  the  articles  were  made  on  pui^ 
pose  to  be  used  in  pianos  and  organs,  and  were  used  exclusively  in  them, 
they  were  dutiable  as  musical  instruments  and  not  as  manufactures  of 
ivory ;  BM^  that  this  was  error ;  and  that  the  articles,  as  Imported,  were 
manufactures  of  ivory. 

The  case  is  stated  in  the  opinion. 

Mr,  Assistcmt  Attorney  General  Jfaury  for  plaintifF  in  error. 

J£r.  K  B,  Smith  for  defendant  in  error.    Mr.  Skiphen  O. 
Clarke  filed  a  brief  for  the  sama 
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This  is  an  action  brought  in  the  Superior  Court  of  the  city 
of  New  York,  and  remored  by  certiorari  by  the  defendant 
into  the  Circuit  Court  of  the  ITnited  States  for  the  Southern 
District  of  New  York,  by  Otto  Qerdan  against  William  IL 
Robertson,  collector  of  customs  of  the  port  of  New  York,  to 
recover  duties  paid  under  protest  on  certain  ivory  pieces  for 
the  keys  of  pianos  or  organs,  imported  into  the  port  of  New 
York,  and  entered  there,  some  of  them  in  Septembcir  and  Oc- 
tober, 1882,  and  the  rest  of  them  in  January,  October  and 
November,  1884.  Upon  those  imported  in  1883,  the  collector 
assessed  a  duty  of  85  per  cent  ad  valorem  under  the  provision 
of  Schedule  M  of  section  2504  of  the  Bevised  Statutes,  2d  ed 
p.  474,  enacted  June  22,  1874,  which  imposes  that  rate  of  duty 
on  "  Manufactures  of  bones,  horn,  ivory,  or  vegetable  ivory." 
On  the  articles  imported  in  1884,  the  collector  assessed  a  duty 
of  30  per  cent  ad  valorem,  under  that  provision  of  Schedule  N 
of  section  2502  of  the  Kevised  Statutes,  as  enacted  by  the  act 
of  March  8,  1883,  22  Stat.  511,  which  imposes  that  rate  of 
duty  on  "  bone,  horn,  ivory,  or  vegetable  ivory,  all  manufac- 
tures of,  not  specially  enumerated  or  provided  for  in  this  act." 

The  importer  claimed  in  his  protest  that  the  goods  imported 
in  1882  were  subject  to  a  duty  of  80  per  cent  ad  valorem, 
under  that  provision  of  Schedule  M  of  section  2504  of  the  Ee- 
vised  Statutes  of  1874,  2d  ed.  p.  478,  which  imposes  that  rate 
of  duty  on  ^* Musical  instruments  of  all  kinds;"  and  that  the 
goods  imported  in  1884  were  liable  to  a  duty  of  25  per  cent 
ad  valorem,  under  that  provision  of  Schedule  N  of  section 
2502  of  the  Eevised  Statutes,  as  enacted  by  the  said  act  of 
March  3, 1883,  22  Stat.  513,  which  imposes  that  rate  of  duty 
on  ^^  Musical  instruments  of  all  kinds." 

On  appeal,  the  decision  of  the  collector  was  affirmed  by  the 
Secretary  of  the  Treasury,  and  suit  was  brought  in  due  time. 

The  plaintiff  had  a  verdict  at  the  trial,  and  judgment  was 
entered  for  him,  for  $345.50,  to  review  which  the  defendant 
has  brought  a  writ  of  error. 

The  bill  of  exceptions  states  as  follows :  ^^  Plaintiff  called 
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as  his  only  witness  Oeorge  W.  Clark,  who,  being  duly  sworn, 
testified  that  he  was  in  the  employ  of  plaintiff;  that  he  iden- 
tified the  samples  prodnoed  as  similar  to  the  articles  which 
were  imported ;  that  they  are  pieces  for  the  keys  ot  pianos  or 
organs ;  that  tjhey  come  in  packages  and  are  matched  to  certain 
octaves  for  certain  instniments,  to  wit,  orgaois  and  pianos,  five 
octaves  for  organs  and  seven  octaves  for  pianos,  and  are  glaed 
on  the  keys ;  that  they  are  sawed  and  cut  in  a  particular  shape 
for  that  purpose,  and  are  tapered  in  thickness,  so  that  the  end 
meets  and  the  shaft  comes  in  between.  Q.  They  are  nsed  for 
no  other  purpose  than  for  jnanos  and  organ  keysf  A.  That  is 
it,  sis.  On  cross-ezaminatioti  this  witness  testified  that  he  had 
never  put  them  on  pianos  or  organs ;  that  there  are  different 
grades  and  two  sizes  of  the  articles  in  question.  Q.  Do  you 
know  how  they  are  put  on  the  piano?  A.  We  don't  do  that; 
we  sell  to  the  piano  makers  and  key-board  makers.  I  have 
seen  it  done.  They  scrape  them  to  make  them  hold  to  the 
wood ;  then  they  are  put  on  the  key-board,  and  then  sawed 
out  and  stuck  on  in  that  way  on  a  large  board,  and  then 
sawed  out,  and  this,  the  ivory  piece,  is  then  glued  on  top  of  it, 
and  then  it  is  polished.  Q.  Are  the  comers  rounded  off!  A. 
We  don't  do  that ;  we  sell  to  the  makers.  Q.  As  a  matter  of 
fact,  don't  you  know  that  the  outside  corner^  are  rounded  off? 
A.  I  have  seen  it  so,  yes,  sir;  on  the  pianos.  We  are  not 
piano  makers ;  we  sell  tp  the  piano  and  key-board  makers." 
No  other  evidence  was  offered  on  either  side. 

The  defendant  asked  the  court  to  direct  a  verdict  in  his 
favor,  because  (1)  the  imported  article  was  not  a  musical  in- 
strument, and  (2)  it  was  not  a  completed,  indispensable  part 
of  a  musical  instrument.  This  motion  was  denied,  and  the 
defendant  excepted.  The  defendant  then  asked  the  court  to 
charge  the  jury  that,  in  order  to  find  for  the  plaintiff,  they 
must  find  that  the  imported  articles  were  completed,  indis- 
pensable parts  of  a  musical  instrument.  But  the  court  diaiged 
that  if  the  articles  were  used  exclusively  for  pianos  and  organs, 
the  jury  should  return  a  verdict  for  the  plaintiff ;  if  not,  for 
the  defendant;  to  which  instruction  the  defendant  excepted. 
The  court  also  charged  that  if  the.articles  were  made  on  pur- 
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poee  for  pianos  and  organs,  as  musical  instnunents,  and  no 
other  purpose,  the  jury  might  return  a  verdict  for  the  plaintiff. 
To  this  instruction  the  defendant  excepteid. 

We  think  there  was  error  in  the  charge  of  the  court  The 
substance  of  the  charge  was  that,  if  the  articles  were  made  on 
purpose  to  be  used  in  pianos  and  organs,  and  were  used  ex- 
clusively in  pianos  and  organs,  they  were  dutiable  as  musical 
instruments,  and  not  as  manufactures  of  ivory.  That  the 
articles  were  in  themselves  musical  instruments,  cannot  be 
gravely  contended.  They  were  ivory  pieces  for  the  keys  of 
pianos  or  organs.  As  imported,  they  were  simply  pieces  of 
ivory,  which  had  undergone  a  process  of  manufacture ;  were 
of  a  shape  and  size  to  be  used  for  certain  octaves  of  pianos  and 
organs ;  and  were  sold  to  piano  makers  and  key-bowl  makers. 
Those  persons  scraped  the  lower  surface  of  the  ivory,  to  make 
it  adhere  to  a  piece  of  wood  to  which  it  was  afterwards  glued. 
In  the  shape  in  which  the  articles  were  imported,  they  were 
clearly  manufactures  of  ivory. 

Neither  of  the  statutes  in  question  imposes  on  parts  of  mu- 
sical instruments  the  same  rate  of  duty  which  it  imposes  on 
musical  instruments. 

By  Schedule  £  of  section  11  of  the  act  of  July  30, 1846,  9 
Stat.  47,  a  duty  of  20  per  cent  ad  valorem  was  imposed  on 
«^^  musical  instruments  of  all  kinds,  and  strings  for  musical  in- 
struments of  whip-gut  or  catgut,  and  all  other  strings  of  the 
same  material; ''  and,  by  the  same  act  (p.  45)  a  duty  of  30  per 
cent  ad  valorem  was  imposed  on  '^  manufactures  of  bone,  shell, 
horn,  pearl,  ivory,  or  vegetable  ivory." 

By  section  20  of  the  act  of  3£arch  2,  1861,  12  Stat.  190,  a 
duty  of  20  per  cent  ad  valorem  was  imposed  on  ^^  Musical  in- 
struments of  all  kinds,  and  strings  for  musical  instruments  of 
whip-gut,  or  catgut,  and  all  other  strings  of  the  same  mate- 
rial ; "  and  by  section  22  of  the  same  act  (p.  192)  a  duty  of  30 
per  cent  ad  valorem  was  imposed  on  '^  Manufactures  of  bone, 
shell,  horn,  ivory,  or  vegetable  ivory." 

By  section  6  of 'the  act  of  July  14,  1862,  12  Stat.  550,  a 
duty  of  10  per  cent  ad  valorem,  in  addition  to  then  existing 
duties,  was  imposed  on  '^  Musical  instruments  of  all  kinds,  and 
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strings  for  musical  instruments  of  whip-gut  or  catgut,  and  all 
other  strings  of  the  same  material ;"  and  by  section  13  of  the 
same  act  (p.  557)  a  duty  of  5  per  cent  ad  valorem,  in  addition 
to  then  existing  duties,  was  imposed  on  ^^  Manufactures  of  bone, 
shell,  horn,  ivory  or  vegetable  ivory." 

By  Schedule  M  of  section  2504  of  the  Eevised  Statutes  of 
1874,  2d  ed.  p.  481,  a  duty  of  30  per  cent  ad  valorem  was 
imposed  on  "  Strings:  all  strings  of  whip-gut  or  catgut,  other 
than  strings  for  musical  instruments ; "  and  by  section  2505  of 
said  Eevised  Statutes,  2d  ed.  p.  484,  <^  Catgut  strings,  or  gut- 
cord,  for  musical  instruments"  were  made  free  of  duty. 

By  section  2502  of  the  Bevised  Statutes,  as  enacted  by  the 
act  of  March  3, 1883,  22  Stat.  514,  a  duty  of  25  per  cent  ad 
valorem  was  imposed  on  ^'Strings:  all  strings  of  catgut,  or 
any  other  like  material,  other  than  strings  for  musical  instru- 
ments;"  and,  by  section  2503  of  the  same  enactment,  22  Stat 
518,  "Catgut  strings,  or  gut-cord,  for  musical  instruments," 
were  made  free  of  duty. 

It  is  thus  seen  that,  by  the  act  of  1846,  by  the  act  of  1861 
and  by  the  act  of  1B62,  provision  was  made*  for  imposing  a 
duty  on  parts  of  stringed  musical  instruments,  by  laying  a 
duty  on  "  strings  for  musical  instruments  of  whip-gut  or  cat- 
gut," leaving  other  parts  of  musical  instruments,  imported  in 
parts,  to  be  dutiable  under  other  provisions  of  law.  So,  in  the 
Eevised  Statutes  of  1874,  and  as  enacted  in  1883,  while  there 
is  no  specific  duty  on  parts  of  musical  instruments,  as  such 
parts,  "catgut  strings  or  gut-cord,  for  musical  instruments," 
are  made  free  of  duty,  leaving  other  parts  of  musical  instru- 
ments to  be  dutiable  under  other  provisions  than  that  appli- 
cable to  "musical  instruments  of  all  kinds." 

This  view  of  the  legislation  of  Congress  is  fortified  by  the 
fact  that  in  the  Eevised  Statutes  of  1874,  and  in  the  same  ad 
enacted  in  1883,  a  duty  is  imposed  on  carriages  and  parts  of 
carriages;  on  chronometers  and  parts  of  chronometers;  on 
clocks  and  parts  of  clocks;  and  oa  watches  and  parts  of 
watches.  If  Congress  had  intended,  in  either  enactment  of  the 
Eevised  Statutes,  to  impose  the  same  duty  on  parts  of  musi- 
cal instruments  which  it  imposed  on  musical  instruments,  it 
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would  have  been  easy  to  impose  that  duty  on  ^'  musioal  in- 
stroments  of  all  kinds,  and  parts  of  the  same." 

It  is  very  dear  to  ns  that  the  fact  that  the  articles  in  qaes- 
tion  were  to  be  used  exclusively  for  a  musical  instrument,  and 
were  made  on  purpose  for  such  an  instrument,  does  not  make 
them  dutiable  as  musical  instruments. 

The  contention  of  the  plaintiff  is.  thought  to  be  supported  by 
the  fact  that,  in  the  case  of  Foote  v.  Arthur j  tried  in  the  Cir- 
cuit Court  for  the  Southern  District  of  New  Totk  early  in  the 
year  1880,  and  unreported,  it  was  held  that  a  completed  violin- 
bow  was  a  musical  instrument^  and  subject  ta  duty  as  such 
tinder  the  statute,  and  by  the  fact  that  the  Treasury  Depart- 
ment acquiesced  in  that  decision,  under  the  advice  of  the  At- 
torney Genend  of  the  United  States.  It  is  sufficient  to  say 
that  the  pieces  of  ivory  in  question  were  not  violin-bows ;  and 
that,  whatever  the  true  view  may  be  as  to  violin-bows  the 
same  considerations  applicable  to  them  do  not  apply  to  the 
articles  in  question  here. 

Attention  is  called  by  the  plaintiff  to  the  fact  that  the  pro- 
vision in  the  Bevised  Statut^  as  enacted  in  1883,  in  regard  to 
manufactiires  of  ivory,  imposes  the  duty  of  30  per  cent  ad 
valorem  on  all  manu&ctures  of  ivory  "  not  specially  enumer- 
ated or  provided  for  in  this  act."  But  those  words  have  no 
bearing  on  the  present  case,  because  the  pieces  of  ivory  in 
question  are  not  specially  enumerated  or  provided  for  in  the 
act  of  1883. 

ThejudgnMn^  %s  rev&raed^  and  the  case  remanded  to  the  Oir- 
euU  Oomri  vnih  a  direction  to  grant  a  new  trial. 
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EOBEETSON  v.  EOSENTHAL. 

BBBOS    TO    THE  OIBOUIT  OOUBT  OF  THE    UNITED    STATES    FOR  THE 
SOUTHERN  DISTBICrr  OF  NEW  YOBK. 

No.  67.    Argued  November  4, 1880.  — Decided  December  16, 1889. 

Ordinary  headless  hair-pins,  made  of  steel  wire  and  iron  wire,  when  Imported 
into  the  United  States,  are  subject  to  a  duty  of  45  per  cent  as  '*  mans- 
factores,  articles  or  wares,  not  specially  enumerated  or  provided  for," 
"composed  wholly  or  in  part  of  iron,  steel,  copper,**  etc.,  and  not  as 
•*  pins,  solid-head,  or  other." 

The  case  as  stated  by  the  court  in  the  opinion  was  as  follows : 

This  was  an  action  brought  to  recover  duty  alleged  to  have 
been  illegally  exacted  by  the  defendant,  as  collector  of  the  port 
of  New  York,  upon  certain  merchandise  imported  by  the  plain- 
tiffs. It  was  stipulated  on  the  trial  that  if  the  plaintiffs  should 
be  entitled  to  recover  on  the  main  question  raised  by  their  pro- 
test, a  verdict  should  be  entered  generally  in  plaintiffs'  favor, 
subject  to  adjustment  as  to  formal  requisites  and  to  amount, 
at  the  custom-house,  under  the  direction  of  the  court. 

Evidence  was  given  tending  to  show  that  on  or  about  July 
6th  and  Tth,  1884,  the  plaintiffs  imported  certain  iron  wire 
and  steel  wire  hair-pins,  upon  which  the  collector  assessed  a 
duty  of  45  per  cent  ad  valorem,  under  that  part  of  Schedule  C, 
section  2502  of  the  Eevised  Statutes,  as  enacted  by  the  act  of 
March  3,  1883,  22  Stat.  488,  601,  c.  121,  which  reads: 

"  Manufactures,  articles  or  wares,  not  specially  enumerated 
or  provided  for  in  this  act,  composed  wholly  or  in  part  of  iron, 
steel,  copper,  .  .  *  .and  whether  partly  or  wholly  manu- 
factured, forty:five  per  centum  ad  valorem." 

The  plaintiffs  paid  the  amount  of  duty  assessed,  and  pro- 
tested as  follows : 

"  We  protest  against  your  decision  as  to  the  rate  and  amount 
of  duties  to  be  paid  on  the  hair-pins  entered  by  us  for  consump- 
tion July  5,  1884,  per  Donau  86,888,  from  Bremen,  because 
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thej  %re  dutiaUe  at  30  per  cent  ad  valorem  under  tariff 
Schedule  0,  pins,  solid-head,  or  other. 

^^  If  not  so  dutiable  they  are  dutiable  under  said  schedule  at 
the  rates  per  pound  prescribed  for  the  iron  or  steel  wire  of 
which  they  are  made. 

^^  We  pay  the  excess  exacted  under  compulsion  solely  to  get 
thegockls." 

To  sustain  the  issues  upon  their  part,  the  plaintiffs  intro- 
duced Leopold  Kramer,  who  testified  that  he  was  ai.  importer 
of  fancy  goods  in  the  house  of  plaintiffs,  and  that  their  busi- 
ness was  the  general  importation  of  notions,  etc.,  and  who 
identified  the  invoices  and  entries  involved  in  this  action,  and 
also  showed  that  the  rate  of  duty  upon  said  hair-pins,  if  classi- 
fied as '^^  Pins,  solid-head  or  other,"  would  not  be  less  than  the 
rate  of  duty  chargeable  upon  the  iron  or  steel  wire  from  which 
they  were  made. 

Witness  testified  further  as  follows :  ^'  These  samples  are  sam- 
ples of  the  articles  imported,  and  are  known  ordinarily  as  hair- 
pins. There  are  also  samples  of  various  other  kinds  of  pins : 
one  is  a  crimping  pin,  one  a  solid-head  pin,  one  a  pin  with  a 
black  head  called  a  bonnet  pin,  used  to  fasten  shawls;  also 
diaper  pins.  They  are  made  of  iron  wire  and  steel  wire,  and 
have  no  heads  at  all.  Diaper  pins  and  crimping  pins  have  not 
solid  heads.    They  have  no  heads." 

And  on  cross-examination :  "  Some  pins  have  heads,  but  are 
not  solid-headed  pins.  Bonnet  pins  and  shawl  pins  are  pins 
with  heads,  but  are  not  solid-headed  pins.  Those  pins  [re- 
ferring to  card]  are  pins  with  heads,  but  are  not  solid-headed 
pins."  "  Q.  Are  solid-headed  pins  the  ordinary  pins  that  every- 
body has  ?  Ans.  Yes ;  not  everybody.  I  am  familiar  with 
dress-pins.  I  don't  know  anything  about  dothes-pins,  except 
that  there  are  sijich  things.  I  know  there  are  linch-pins  and 
king-pins,  for  locomotives,  but  they  are  not  used  for  the  same 
purpose  as  the  articles  in  suit." 

Plaintiffs  having  rested,  defendant's  counsel  moved  the  court 
to  direct  a  verdict  for  the  defendant  upon  the  following 
grounds,  to  wit. 

"  1st.  That  in  prior  jaws  pins,  solid-head  or  other,  and  ha,ir- 
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pins  were  both  proTided  for,  which  shows  that,  as  Congress 
uses  the  phrase  pins,  solid-head,  or  other,  it  does  not  indnde 
hair-pins. 

"  2d.  That  the  phrase  pins,  solid-head,  or  other,  applies  only 
to  pins  with  heads  of  some  kind. 

'^3d.  Generally;  that  the  evidence  does  not  make  out  a 
case  for  recovery  by  the  plaintiffs." 

Which  motion  the  court  denied ;  to  which  ruling  defendant's 
counsel  then  and  there  excepted. 

The  court  thereupon  charged  the  jury  as  follows : 

^'  Gentlemen,  if  you  think  these  articles  are  pins,  according 
to  the  common  understanding  of  the  class  of  pins  that  are 
known  as  solid-head  pins,  or  other  pins,  return  a  verdict  for 
the  plaintiffs ;  if  not,  return  a  verdict  for  the  defendant  Yon 
may  take  the  case." 

The  jury  having  returned  a  verdict  for  the  plaintiff^  and  the 
amount  having  been  subsequently  ascertained  as  agreed,  judg- 
ment was  entered  against  the  collector  accordingly,  and  the 
cause  brought  here  on  writ  of  error. 

Mr.  Sclioitar  Oen^al  for  plaintiff  in  error. 

Mr,  JEdwa/rd  Hartley  (with  whom  was  Mr.  Walter  J?.  Cols- 
num  on  the  brief)  for  defendants  in  error. 

Mr.  Chief  Justice  Fulleb  delivered  the  opinion  of  the 
court. 

The  articles  in  question  were  ordinary  headless  hdir-pins, 
made  of  steel  wire  and  iron  wire,  and  the  question  is  whether 
they  were  dutiable  as  "  pins,  solid-head  or  other." 

By  section  13  of  the  act  of  July  14,  1862, 12  Stat.  555,  557, 
c.  163,  a  duty  of  five  per  centum  ad  valorem,  in  addition  to 
then  existing  duties,  was  levied  on  many  articles,  including 
^^pins,  solid-head  or  other,"  and  '^manufactures,  articles,  vessels 
and  wares,  not  otherwise  provided  for,  of  gold,  silver,  copper, 
brass,  iron,  steel,  lead,  pewter,  tin,  or  other  metal,  or  of  which 
either  of  these  metals  or  any  other  metal  shall  be  the  compo- 
nent material  of  chief  value." 


Digiti 


zed  by  Google 


BOBERTSON  v.  B08ENTHAL.  463 

Opinion  of  the  Coort. 

By  section  21  of  the  act  of  July  14, 1870, 16  Stat.  264,  c. 
255,  a  daty  of  fiftj  per  centum  ad  valorem  was  levied  ^^  on 
hair*pin8  xnade  of  irori  wire." 

Under  section  2504,  Title  XXXIII  of  the  Bevised  Statutes, 
"Schedule  M,  —  Sundries,"  we  find,  "Hair-pins,  made  of  iron 
wire :  fifty  per  centum  ad  valorem."  "  Pins,  solid-head  or 
other :  thirty-five  per  centum  ad  valorem."  2d  ed.,  pp.  476, 
480.  And  in  "  Schedule  E,  —  Metals,"  (p.  465):  "All  manu- 
factures of  steel,  or  of  which  steel  shall  be  a  component  part, 
not  otherwise  provided  for ;  forty-five  per  centum  ad  valorem. 
But  all  articles  of  steel  partially  manufactured,  or  of  which 
steel  shall  be  a  component  part,  not  otherwise  provided  for: 
shall  pay  the  same  rate  of  duty  as  if  wholly  manufactured." 
And  also  (p.  467) :  "  Manufactures,  articles,  vessels,  and  wares 
not  otherwise  provided  for,  of  .  .  .  iron,  '.  .  .  or  other 
metal,  (except  .  .  .  steel,)  or  of  which  either  of  these 
metals  e^all  be  the  component  material  of  chief  value :  thirty- 
five  per  centum  ad  valorem." 

In  March,  1875,  certain  imported  steel  hair-pins  having  been 
held  at  the  port  of  New  York  dutiable  at  fifty  per  cent  ad 
valorem,  because  of  their  similarity  to  iron  wire  hair-pins,  the' 
Treasury  Department  decided  that  this  was  erroneous,  and 
that  they  were  properly  chargeable  with  the  rate  of  duty  ap- 
plicable to  manufactures  of  steel  not  otherwise  provided  for. 
Synopsis  T.  Dec.  1875,  p.  66,  No.  2140. 

By  section  2502  of  Title  XXXIII  of  the  Bevised  Statutes  as 
enacted  by  the  act  of  March  3,  1883,  22  Stat.  501,  c.  121, 
"  Schedule  C,  —  Metals,"  a  duty  of  thirty  per  centum  ad  valo- 
rem was  levied  on  "  Pins,  solid-head  or  other ; "  and  by  the 
last  paragraph  in  the  same  schedule,  on  "Manufactures, 
articles,  or  wares,. not  specially  enumerated  or  provided  for  in 
this  act,  composed  wholly  or  in.  part  of  iron,  steel,  ...  or 
any  other  metal,  and  whether  partly  or  wholly  manufactured : 
forty-five  per  centum  ad  valorem." 

It  will  be  perceived  that  although  hair-pins  are  not  men- 
tioned eo  nomine^  this  last  paragraph  covers  iron  and  steel 
hair-pins,  as  was  ruled  as  to  the  latter  by  the  department  in 
1875,  in  the  construction  and  applicatron  of  similar  language. 
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Inasmuch  as  Congress,  for  the  thirteen  years  prior  to  1883, 
treated  hair-pins  for  revenue  purposes  as  a  distinct  artide  from 
'^pins,  solid-head  or  other,"  we  consider  it  unreasonable  to 
conclude  that  the  legislation  of  1883  was  intended  to  do  away 
with  a  distinction  manifestly  regarded  as  inherent  in  the  thing 
itself. 

In  short,  it  is  doubtful  if  it  could  ever  have  been  properly 
held  that  hair-pins  were  eQusdefm  generis  with  the  pins  referred 
to  in  the  tariff  acts,  but  if  this  could  have  been  so  prior  to 
1870,  we  are  of  opinion  that  at  that  time  Congress  assigned 
them  to  a  class  by  themselves,  because  essentially  eui  generU^ 
and,  therefore,  that  their  not  being  spteifically  enumerated  in 
1883  did  not  relegate  them  to  the  category  of  ^^  pins,  solid-head 
or  other,"  as  ingeniously  argued  by  counsel. 

From  these  views  the  conclusion  follows  that  the  court 
below  should  have  instructed  the  jury  to  find  for  the  defendant. 

Hie  jvdgment  is  reversed^  cmd  the  cause  remanded  with  a 
direction  to  awa/rd  a  new  trial. 


PENNIE  V,  REIS. 

ERROR  TO  THE   SUPREME   OOimT  OF  THE   STATE   OF  CAIJFORNIA. 
No.  1200.    Submitted  D«oember  2, 1880.— T>eoi<l«d  Deoeraber  16, 1880. 

When  a  pleading  misstates  the  effect  and  purpose  of  a  statute  upon  wliich 
the  party  relies,  a  demurrer  to  it  does  not  admit  the  correctness  of  the 
construction,  or  tliat  the  statute  imposes  the  obligations  or  confers  the 
rights  which  the  party  alleges. 

The  legislature  of  Calif omia»  in  1878,  enacted  a  statute  which,  provided  for 
the  payment  of  the  police  force  of  San  Francisco  at  a  rate  "  which  should 
not  exceed  $102  a  month  for  each  one>"  subject  to  the  condition  that  the 
treasurer  of  the  city  and  county  **^  should  retain  from  the  pay  of  each 
police  officer  the  sum  of  two  dollars  per  month  to  be  paid  into  a  fund  to 
be  known  as  the  police  life  and  health  insurance  fund."  The  act  further 
provided  tliat  upon  the  death  of  any  member  of  the  police  force  after 
June  1,  1878,  there  should  be  paid  by  said  .treasurer  out  of  said  life  and 
health  insurance  fund  to  his  legal  representative  the  sum  of  91000.  On 
the  4th  of  March,  1889,  this  act  was  repealed  and  another  statute  enacted 
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cieating  '*  a  police  relief  and  pension  f nnd,**  and  transferring  to  it  the 
police  life  and  health  insurance  f nnd,  which  had  been  created  under  the 
other  act,  and  making  new  and  diflfetent  provisions  for  the  distribution 
of  the  new  fund.  W.  was  a  police  officer  of  the  city  and  county  from 
1M8  until  his  death  on  March  13,  1889,  after  the  repealing  act  had  gone 
into  operation.  His  administrator  sued  to  recover  $1000  from  the  police 
life  and  health  insurance  fund,  which  then  amounted  to  $40,000 ;  Held, 
that  this  fund  was  a  public  fund,  subject  to  legislative  control,  and  that 
W.  had  no  vested  interest  In  it,  which  could  not  be  taken  away  by  the 
l^gidatore  during  his  lifetime. 

Thb  court,  in  its  opinioD,  stated  the  case  as  follows : 

This  case'  comes  from  the  Supreme  Court  of  the  State  of 
Califoraia.  The  petitioner  is  the  administrator  of  one  Edward 
A.  Ward,  deceased,  who  was  a  police  ofScer  of  the  city  and 
county  of  San  Francisco  from  the  24th  of  September,  1869, 
until  his  death,  which  occurred  on  the  13th  of  March,  1889. 

On  the  1st  of  April,  1878,  an  act  of  the  legislature  of  Cali- 
fornia was  approved,  entitled,  ^'  An  act  to  enable  the  Board  of 
Supervisors  of  the  city  and  county  of  San  Francisco  to  increase 
tbe  police  force  of  said  city  and  county,  and  provide  for  the 
appointment,  regulation  and  payment  thereof."  Statutes  of 
Oalifomia  of  1877,  p.  879.  The  first  section  of  this  act  author- 
ized the  Board  of  Supervisors  to  increase  the  existing  force  of 
the  police,  which  consisted  of  one  hundred  and  fifty  members, 
not  exceeding  two  hundred  and  fifty  more ;  the  whole  number 
not  to  make  in  all  more  than  four  hundred ;  and  provided  that 
they  should  be  appointed  and  governed  in  the  same  manner  as 
the  then  existing  force.  The  second  section  declared  that  the 
compensation  of  the  two  hundred  and  fifty,  or  such  part 
thereof  as  the  board  might  allow,  should  not  exceed  $102  a 
month  for  each  one,  and  that  the  compensation  of  those  then 
in  office  should  continue  at  the  rate  prescribed  by  the  acts 
under  which  they  were  appointed  until  June  1,  1879,  when 
their  pay  should  be  fixed  by  a  board  of  commissioners  created 
under  the  act ;  that  tlie  police  officers  then  in  office  should  be 
known  as  the  ^^  old  police,"  and  those  appointed  under  the  act 
as  the  "  new  police ; "  and  that  the  officers  subsequently  ap- 
pointed to  fill  vacancies  on  the  old  police  should  receive  the 
TOL.  cxxxn— ^ 
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same  pay  as  the  new  police,  subject  to  the  condition  that  the 
treasurer  of  said  city  and  county  should  ^'  retain  from  the  pay 
of  each  police  officer  the  sum  of  two  dollars  per  .month,  to  be 
paid  into  a  fund  to  be  known  as  the  ^police  life  and  health 
insurance  fund,'"  to  be  administered  as  provided  in  the  act. 
The  mayor,  auditor  and  treasurer  of  the  city  and  county  of 
San  Francisco  were  constituted  a  board  to  be  known  as  the 
^'police,  life  and  health  insurance  board,"  and  required  from 
time  to  time  to  invest,  as  it  might  deem  best,  the  moneys  of 
the  police  life  and  health  insurance  fund  in  various  designated 
securities,  to  be  held  by  the  treasurer,  subject  to  the  order  of 
the  board.  The  act  declared  that  upon  the  death  of  any  mem- 
ber of  the  police  force,  after  the  first  day  of  June,  1878,  there 
should  be  paid,  by  the  treasurer,  out  of  the  said  life  and  health 
insurance  fund,  to  his  legal  representative,  the  sum  of  one 
thousand  dollars ;  that  in  case  any  officer  should  resign  from 
bad  health  or  bodily  infirmity,  there  should  be  paid  to  him, 
from  that  fund,  the  amount  of  the  principal  which  he  may 
have  contributed  thereto ;  and  that,  in  case  such  fund  should 
not  be  sufficient  to  pay  the  demand  upon  it,  such  demand 
should  be  registered  and  paid  in  the  order  of  its  registry,  out 
of  the  funds  as  received.  Ward  having  been  a  pdlice  officer 
whilst  this  act  was  in  force,  the  administrator  of  his  estate 
demanded  of  the  treasurer  the  one  thousand  dollars  provided 
by  it.  There  was  in  the  treasury  at  the  time  the  sura  of  forty 
thousand  dollars.  The  treasurer  having  refused  to  pay  the 
demand,  the  administrator  applied  to  the  Supreme  Court  for  a 
writ  of  mandate  upon  him  to  compel  its  payment.  To  the 
petition  for  that  writ  the  treasurer  demurred  on  the  ground 
that  it  did  not  state  facts  sufficient  to  constitute  a  cause  of 
action  ;  or  entitle  the  petitioner  to  the  writ  of  mandate,  or  to 
any  relief  whatever ;  and  that  the  act  of  the  legislature,  passed 
March  .4,  1889,  entitled  "An  act  to  create  a  PoUce  Eelief 
Health  and  Life  Insurance  and  Pension  Fund  in  the  peveral 
counties,  cities  and  counties,  cities  and  towns  of  the  State," 
was  a  valid  and  con3titutional  enactment.  Statutes  of  Cali- 
fornia, 1889,  p.  56.  This  act  creates  a  board  of  trustees  of  the 
police  relief  and  pension  fund  of  the  police  department  in  each 
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ooouty,  city  and  ooanty,  city  or  town,  to  be  known  as  the 
board  of  pplice  pension  fund  commissioners;  and  provides  for 
its  organization  and  the  administration  of  the  fund,  and  for 
pensions  to  officers  over  sixty  years  of  age,  who  have  been  in 
the  service  over  twenty  years,  to  those  who  have  become 
physically  disabled  in  the  performance  of  their  duties,  and  to 
the  widows  and  children  of  those  who  lose  their  lives  in  the 
discharge  of  their  daties,  and  for  the  payment  of  certain  sums 
of  money  to  the  widows  or  children  of  those  who  die  from 
natural  causes  after  ten  and  less  than  twenty  years'  service, 
and  regulates  the  evidence  of  disability ;  and  that  retired  offi- 
oers  shall  report  to  the  chief  of  police  at  certain  stated  periods, 
and  perform  duty  under  certain  circumstances,  and  for  the 
forfeiture  of  pensions  by  misconduct,  and  for  the  meetings  of 
the  board,  and  prescribes  their  duties  as  to  the  fund. 

Sections  12  and  13  of  the  act  are  as  follows: 

'^  Sbo.  12.  The  Board  of  Supervisors,  or  other  governing  au- 
thority, of  any  county,  city  and  county,  city  or  town  shall,  for 
the  purposes  of  said  ^  Police  Belief  and  Pension  Fund '  herein- 
before mentioned,  direct  the  payment  annually,  and  when  the 
tax  levy  is  made,  into  said  fund  of  the  following  moneys : 

^^  Urst.  ^ot  less  than  five  nor  more  than  ten  per  centum  of 
all  moneys  collected  and  received  from  licenses  for  the  keeping 
of  places  wherein  spirituous,  malt,  or  other  intoxicating  liquors 
are  sold. 

^^  Second.  One-half  of  all  moneys  received  from  taxes  or 
from  licenses  upon  dogs. 

"^  Third.  All  moneys  received  from  fines  imposed  upon  the 
members  of  the  police  force  of  said  pounty,  city  and  county, 
city  or  town,  for  violation  of  the  rules  and  regulations  of  the 
police  department. 

^^  Fovaih.  All  proceeds  of  sales  of  unclaimed  property. 

^^  Fifth.  Not  less  than  one-fourth  nor  more  than  one-half  of 
all^  moneys  received  from  licenses  from  pawnbrokers,  billiard- 
hall  keepers,  second-hand  dealers,  and  junk  stores. 

"ySSwc^A.  All  moneys  received  from  fines  for  carrying  con- 
cealed weapons. 

"  Senenik.  Twenty-five  per  centum  of  all  fines  collected  iu 
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money  for  violation  of  county,  city  and  county,  city  or  town 
ordinances. 

^^  Eighth.  All  rewards  given  or  paid  to  members  of  such 
police  force,  except  such  as  shall  be  excepted  by  the  chief  of 
jyolice. 

"  Ninth.  The  treasurer  of  any  county,  city  and  county,  city 
or  town  shall  retain  from  the  pay  of  each  member  of  police 
department  the  sum  of  two  dotJars  per  month,  to  be  forthwith 
paid  into  said  police  relief  and  pension  fund,  and  no  other  or 
further  retention  or  deduction  shall  be  made  from  such  pay 
for  any  other  fund  or  purpose  whatever. 

"  Sec,  13.  Any  Police,  Life,  and  Health  Insurance  Fund,  or 
any  fund  provided  by  law,  heretofore  existing  in  any  county^* 
city  and  county,  city  or  town  for  the  relief  or  pensioning  of 
police  officers,  or  their  life  or  health  insurance,  or  for  the  pay- 
ment of  a  sum  of  money  on  their  death,  shall  be  merged  with, 
paid  into,  and  constitute  a  part  of  the  fund  created  under  the 
provisions  of  this  act;  and  no  person  who  has  resigned  or  been 
dismissed  from  said  police  department  shall  be  entitled  to  any 
relief  from  such  fund:  Provided^  That  any  person  who,  within 
one  year  prior  to  the  passage  of  this  act,  has  been  dismissed 
from  the  police  department  for  incompetency  or  inefficiency, 
and  which  incompetency  or  inefficiency  was  caused  solely  by 
sickness  or  disability  contracted  or  suffered  while  in  service  as 
a  member  thereof,  and  who  has,  prior  to  said  dismissal,  served 
for  twelve  or  more  years  as  such  member,  shall  be  entitled  to 
-all  the  benefits  of  this  act." 

The  act  also  repealed  all  acts  or  parts  of  acts  in  conflict 
with  its  provisions.  Under  this  act  the  treasurer  refused  to 
pay  the  money  demanded  by  the  administrator  of  Ward.  The 
Supreme  Court  of  the  State  held  that  this  latter  act  was  a 
valid  law,  and  that  it  repealed  the  former  act,  and  denied  the 
prayer  of  the  petitioner  and  dismissed  the  writ. 

From  that  judgment  the  administrator  has  brought  the  case 
to  this  cburt  on  a  writ  of  error. 

Mr.  Alfred  Clarke  and  Mr.  James  A.  JohxBon  for  plaintiff 
in  error. 
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Mr.  Dams  Lovderback  and  Mr.  TT.  TT.  Morrow  for  defend- 
ant in  error. 

Mr.  JuffnoE  Field,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  was  contended  in  the  court  below  that  this  latter  act  of. 
March  4, 1889,  violated  that  provision  of  the  Constitution  of 
the  United  States,  and  of  the  State,  which  declares  that  no 
person  shall  be  deprived  of  his  property  without  due  process 
of  law.  The  Supreme  Court  of  the  State  held  that  this  con- 
tention went  on  the  theory  that  the  deceased  police  offijoer 
had,  at  the  time  of  his  death,  a  vested  property  right  in  the 
one  thousand  dollars  of  public  moiley  which  the  former  statute 
had  directed  to  be  paid  to  his  legsd  representative  upon  his 
death.  The  petitioner  now  insists  that  this  statement  of  his 
contention  below  is  erroneous ;  that  he  did  not  then  contend 
and  does  not  now  contend  that  the  fund  in  th^  hands  of  thd 
treasurer  was  public  money,  but  private  money  accumulated 
from  the  contributions  of  the  members  of  the  police  force,  and 
that  by  Ward's  contribution  the  sum  claimed  became,  on  hisi 
death,  —  like  money  due  on  a  life  insurance  policy — property 
of  his  estate.  Such,  at  least,  is  his  position,  if  we  rightly 
understand  it.  Some  plausibility  is  given  to  it  by  the  lan- 
guage of  the. petition  to  which  t^e  treasurer  demurred.  The. 
petition  alleges  that  Ward,  the  deceased,  contributed,  out  of 
his  salary  as  a  police  officer,  to  the  police  life  and  health  in- 
surance fund,  the  sum  of  two  dollars  per  month  for  each  month 
from  April  1,  1878,  to  and  including  the  monith  of  March, 
1889,  and  that  the  whole  amount  of  his  contribution  to  that 
fund  was  $264;  that,  upon  his  death,  there  was  due  to  the 
petitioner,  as  the  legal  representative  of  Ward,  the  sum  of  one 
thousand  dollars^  payable  out  of  that  fund;  that  it  was  the 
duty  of  the  treasurer  of  that  fund  to  pay  it;  and  that  ther^ 
was  in  his  possession,  at  the  time,  forty  thousand  dollars 
applicable  to  its  payjnent. 

The  petitioner  now  contends  that  these  several  allegations 
are  to  be  taken  as  literally  true,  from  the  fact  that  the  treas- 
urer demurred  to  the  petition.    But  a  demurrer  admits  only 
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allegations  of  fact  and  not  conclusions  of  law.  When  there- 
fore a  plaintiff  relies  for  recovery  upon  compliance  with  the 
provisions  of  a  statute,  and  attempts  to  set  forth  conformity 
with  them,  the  court  will  look  to  that  statute  and  take  the 
allegations  as  intended  to  meet  its  provisions,  notwithstanding 
the  inaccuracy  of  any  statement  respecting  them.  If  the 
pleading  misstates  the  effect  and  purpose  of  the  statute  upon 
which  the  party  relies,  the  adverse  party,  in  demurring  to  such 
pleading,  does  not  admit  the  correctness  of  the  construction, 
or  that  the  statute  imposes  the  obligations  or  confers  the 
rights  which  the  party  alleges.  Dillon  y,  Barnard^  21  Wall. 
430,  437:  Notwithstanding,  therefore,  in  this  case,  the  peti- 
tioner avers  that  the  deceased  police  officer  contributed  out  of 
his  salary  two  dollars  a  month,  pursuant  to  the  law  in  ques- 
tion, and,  in  substance,  that  the  fund  which  was  to  pay  the 
one  thousand  dollars  claimed  was  created  out  of  like  contri- 
butions of  the  members  of  the  police,  the  court,  looking  to  the 
statute,  sees  that,  in  point  of  fact,  no  money  was  contributed 
by  the  police  officer  out  of  his  salary,  but  that  the  money 
which  went  into  that  fund  under  the  act  of  April  1, 1878,  was 
money  from  the  State  retained  in  its  possession  for  the  creation 
of  this  very  fund,  the  balance  —  one  hundred  dollars  —  being 
the  only  compensation  paid  to  the  police  officer.  Though 
called  part  of  the  officer's  compensation,  he  never  received  it 
or  controlled  it,  nor  could  he  prevent  its  appropriation  to  the 
fund  in  question.  He  had  no  such  power  of  disposition  over 
it  as  always  accompanies  ownership  of  property.  The  statute, 
in  legal  effect,  says  that  the  police  officer  shaU  receive  as  com- 
pensation, each  month,  not  exceeding  one  hundred  dollars,  or 
such  sum  as  may  be  fixed  after  June  1, 1879,  by  a  board  of 
commissioners  created  under  the  act,  and  that,  in  addition 
thereto,  the  State  will  create  a  fund  by  appropriating  two  dol- 
lars each  month  for  that  purpose,  from  which,  upon  his  res- 
ignation for  bad  health  or  bodily  infirmity,  -or  dismissal  for 
mere  incompetency  not  coupled  with  any  offence  against  the 
laws  of  the  State,  a  certain  sura  shall  be  paid  to  him,  and, 
upon  his  death,  a  certain  sum  shall  go  to  his  legal  repre- 
sentative. 
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Being  a  fund  raised  in  that  way,  it  was  entirely  at  the  dis- 
posal of  the  government,  until,  by  the  happening  of  one  of 
the  events  stated  —  the  resignation,  dismissal,  or  death  of  the 
officer —  the  right  to  the  specific  sum  promised  became  vested 
in  the  officer  or  his  representative.  It  requires  no  argument 
or  citation  of  authorities  to  show,  that  in  making  a  disposition 
of  a  fund  of  that  character,  previous  to  the  happening  of  one  of 
the  events  mentioned,  the  State  impaired  no  absolute  right 
of  property  in  the  police  officer.  The  direction  of  the  State, 
that  the  fund  should  be  one  for  the  benefit  of  the  police  officer 
or  his  representative,  under  certain  conditions,  was  subject  to 
change  or  revocation  at  any  time,  at  the  will  of  the  legislature. 
There  was  no  contract  on  the  part  of  the  State  that  its  dispo- 
sition should  always  continue  as  originally  provided.  Until 
the  particular  event  should  happen  upon  which  the  money  or 
a  part*  of  it  was  to  be  paid,  there  was  no  vested  right  in  the 
officer  to  such  payment.  His  interest  in  the  fund  was,  until 
then,  a  mere  expectancy  created  by  the  law,  and  liable  to  be 
revoked  or  destroyed  by  the  same  authority.  The  law  of 
April  1,  1878,  having  been  repealed  before  the  death  of  the 
intestate,  his  expectancy  became  impossible  of  realization ;  the 
money  which  was  to  pay  the  amount  claimed  had  been  previ- 
ously transferred  and  mingled  with  another  fund,  and  was  no 
longer  subject  to  the  provisions  of  that  act.  Such  being  the 
nature  of  the  intestate's  interest  in  the  fund  provided  by  the 
law  of  1878,  there  was  no  right  of  property  in  him  of  ivhich 
h6  or  his  representative  has  been  deprived. 

If  the  two  dollars  a  month,  retained  out  of  the  alleged  com- 
pensation of  the  police  officer,  had  been  in  fact  paid  to  him, 
and  thus  become  subject  to  his  absolute  control,  and  after 
such  payment  he  had  been  induced  to  contribute  it  each  month 
to  a  fund  on  condition  that,  upon  his  death,  a  thousand  dollars 
should  be  paid  out  of  it,  to  his  representative,  a  different  ques- 
tion would  have  been  raised,  with  respect  to  the  disposition  of 
the  fund,  or  at  least  of  the  amount  of  the  decedent's  contribu- 
tion to  it.  Upon  such  a  question  ^e  are  not  required  to 
express  any  opinion.  It  is  sufficient  that  the  two  dollars 
retained  from  the  police  officer  each  month,  though  called  in 
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the  law  a  part  of  bis  oompensation,  were,  in  fact,  an  appropri- 
ation of  that  amount  by  the  State  each  month  to  the  creation 
of  a  fund  for  the  benefit  of  the  police  officers  named  in  that 
law,  and,  until  used  for  the  purposes  designed,  could  be  trans- 
ferred to  other  parties  and  applied  to  different  purposes  by  the 
legislature. 

,  Judgment  affirmed. 

WESTERN  UNION  TELEGRAPH  COMPANY  v.  ALA- 
BAMA STATE  BOARD  OF  ASSESSMENT. 

BBBOB  TO  THB  8UPBEMS  OOUBT  OF  THE   STATB   OF    AT.AHAifA. 
No.  U6.    Submitted  NoTembcr  15, 1889.  —  Deeidad  DMember  16, 1889. 

No  tax  can  be  Imposed  by  a  State  upon  telegraphic  messages  sent  by  a 
company  which  has  accepted  the  provisions  of  Rev.  Stat.  §§  6263-^268, 
or  npon  the  receipts  derived  therefrom,  where  the  communication  Is 
carried,  either  Into  the  State  from  wlthont^  or  from  within  the  State  to 
another  State. 

A  statute  of  Alabama  Imposed  a  tax  *'  on  the  gross  amount  of  the  receipts 
by  any  and  every  telegraph  company  derived  from  the  business  done  by  It 
In  this  State."  The  Western  Union  Telegraph  Company  reported  to  the 
board  of  assessors  only  Its  gross  receipts  received  from  business  wholly 
transacted  within  the  State.  The  board  required  of  the  company  a  fur- 
ther return  of  Its  gross  receipts  from  messages  carried  partly  within  and 
partly  without  the' State.  The  company  made  such  further  return  and 
the  tax  was  Imposed  upon  Its  gross  receipts  as  shown  by  the  two  returns ; 
HM^  that  the  statute  of  Alabama  thus  construed  was  a  regulation  of 
commerce,  and  that  the  tax  Imposed  upon  the  measages  comprised  In  the 
second  return  was  unconstltutlonaL 

Thk  facts  which  raised  the  federal  question  are  stated  in  the 
opinion. 

Mr.  Gaylard  B.  CUurh  and  Mr.  Thomas  O.  Jones  for  plain- 
tiff in  error. 

Mr,  John,  T,  Morgan  for  defendants  in  error. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

This  case  comes  before  us  on  a  writ  of  error  to  the  Supreme 
Court  of  the  State  of  Alabama. 
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The  question  on  which  the  jurisdiction  of  this  court  depends 
has  been  decided  in  this  court  so  frequently  Qf  late  years,  sev- 
eral of  the  decisions  having  been  made  since  the  judgment  of 
the  Supreme  Court  of  Alabama  was  delivered,  that  but  little 
remains  to  be  said  in  the  present  ease  except  to  show  that  it 
comes  within  the  principles  of  the  cases  referred  to. 

That  principle  is,  in  regard  to  telegraph  companies  which 
have  accepted  the  provisions  of  the  Act  of  Congress  of  July 
24,  1866,  sections  5263  to  5268  of  the  Bevised  Statutes  of  the 
United  States,  that  they  shall  not  be  taxed  by  the  authorities 
of  a  State  for  any  messages,  or  receipts  arising  from  messages, 
from  points  within  the  State  to  points  without  or  from  points 
without  the  State  to  points  within,  but  that  such  taxes  may 
be  levied  upon  all  messages  carried  and  delivered  exclusively 
within  the  State.  The  foundation  of  this  principle  is  that  mes- 
sages of  the  former  class  are  elements  of  commerce  between 
the  States  and  not  subject  to  legislative  control  of  the  States, 
while  the  latter  class  are  elements  of  internal  commerce  solely 
within  the  limits  and  jurisdiction  of  the  State,  and  therefore 
subject  to  its  taxing  power.  The  following  cases  in  this  court 
have  fully  developed  and  established  this  proposition:  Pensa- 
cola  Td.  Co.  V.  Western  Union  Td.  Co.,  96  U.  S.  1 ;  Telegraph 
Co.  V.  TexoB,  105  TJ.  S.  460;  Fes^em  IJnwn  Td.  Co.  v.  Mob- 
sdchtuetts^  125  U.  S.  580 ;  RaMerman  v.  Western  Uni&n  Td. 
Co.,  127  U.  S.  411 ;  Ldoup  v.  Port  of  Mobile,  127  U.  S.  640 ; 
Fargo  v.  Michigan,  121  U.  S.  230;  Philaddphia  and  Southern 
Steamship  Co.  v.  Pennsylvania,  122  U.  S.  326. 

The  plaintiff  in  error  inistituted  its  proceedings  in  the  state 
court  by  a  writ  of  certAoraH,  directed  to  E.  A.  O'Neal,  gov- 
ernor ;  C.  C.  Langdon,  secretary  ol  state ;  M.  C.  Burke,  audi- 
tor ;  and  Frederick  H.  Smith,  treasurer ;  composing  the  state 
board  of  assessment,  for  the  purpose  of  correcting  the  error 
which  they  had  made  in  an  assessment  for  taxation  of  the 
gross  receipts  of  the  company.  This  board  was  invested  by 
the  law  of  Alabama  with  authority  to  assess  for  taxation  the 
items  of  property  of  railroad  companies  returned  to  the  auditor 
of  the  state,  (section  13  of  the  act  approved  February  17, 1885, 
Laws  of  1884-5,  p.  1,)  and  by  section  15  of  the  same  act  a  sim- 
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ilar  authority  is  conferred  upon  it  in  reference  to  telegraph 
companies  whose  lines,  or  any  part  thereof,  are  within  tiie 
State.  By  an  act  to  levy  taxes  for  the  use  of  the  State,  and 
the  counties  thereof,  approved  December  12,  18S4,  it  is  de- 
clared by  subdivision  6,  section  1,  that  a  tax  shall  be  levied 
^^  on  the  gross  amount  of  the  receipts  by  any  and  every  tele- 
graph, telephone,  electric  light  and  express  company,  derived 
from  the  business  done  by  it  in  this  State,  at  the  rate  of  two 
dollars  on  the  hundred  dollars."  The  telegraph  company  in 
making  its  report  of  gross  receipts  to  this  board  of  assessment 
included  only  those  received  from  business  transacted  wholly 
within  the  State  of  Alabama.  The  board  were  not  willing  to 
accept  this  report,  and  required  the  company  to  make  report 
of  its  receipts  from  all  messages,  whether  carried  wholly  within 
or  partly  without  the  State,  and,  against  the  remonstrances 
of  the  company,  decided  that  this  sum  should  be  the  amount 
on  which  the  tax  of  two  per  cent  should  be  paid.  It  was  to 
correct  the  supposed  error  of  ^this  assessment  that  the  writ  of 
certiorari  was  issued  by  the  Circuit  Court  of  Montgomery 
County  to  the  governor  and  others  constituting  that  board  of 
a£»essment.  That  court  held  the  assessment  valid,  and  made 
an  order  quashing  the  writ  of  certiorari  and  dismissing  the 
proceeding.  On  appeal  to  the  Supreme  Court  of  the  State 
this  decision  was  affirmed,  (80  Alabama,  273,)  and  the  case  is 
now  before  us,  on  a  writ  of  error,  to  review  that  judgment  of 
affirmance.  In  the  opinion  of  the  Supreme  Court  of  Alabama, 
which  is  found  in  the  record,  the  point  mainly  discussed  is  the 
construction  of  the  tax  law,  in  regard  to  the  meaning  of  the 
words  ^'  gross  receipts  derived  from  business  done  in  this  State," 
and  also  whether,  '^  if  that  means  all  the  receipts  of  the  com- 
pany  for  business  having  connection  with  lines  within  the  State, 
it  is  consistent  with  the  constitution  of  Alabama."  Of  these 
questions  this  court  has  no  jurisdiction ;  but,  having  decided 
that  the  statute,  by  fair  interpretation,  included  all  receipts  de- 
rived from  business  done  in  the  State,  and  actually  received 
there,  though  the  message  may  have  been  delivered  at,  or  may 
have  been  sent  for  delivery  from,  some  office  out  of  the  juris- 
diction of  the  State,  the  court  proceeds:  "Though  thus  con- 
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straed,  the  statute  is  not  an  nnauthoriEed  interference  with 
interstate  commerce.  This  question  is  fully  and  ably  considered 
and  discussed  in  the  following  cases:  Western  Union  Td.  Co. 
V.  Richmond^  26  Grattan,  1 ;  Western  Union  Tel.  Co.  v.  State, 
55  Texas,  814;  Western  Union  Tel.  Co.  v.  Mclyer,  28  Ohio  St. 
521 ;  and  Port  of  MohiU  v.  Ldoup,  76  Alabama,  401 ;  and  is 
expressly  decided  in  respect  to  a  tax  on  the  gross  receipts  of 
railroad  companies,  they  consisting  in  part  of  freights  received 
for  transportation  of  merchandise  from  the  state  to  another 
state,  or  into  the  state  from  another,  in  ^Me  Tax  on  RaHway 
Gross  Beceipis^  15  Wall.  284;  and  in  O^home  v.  MobilSy  16 
WaU,  479."    80  Alabama,  281. 

It  will  be  observed  that  the  authorities  relied  on  by  the  Su- 
preme Court  of  Alabama  to  sustain  its  judgment  in  this  case 
are  mostly  decisions  of  state  courts.  The  case  of  The  Western 
Union  Tel.  Co.  v.  State,  55  Texas,  814,  and  the  case  of  PoH  of 
Mobile  V.  Zeloup,  76  Alabama,  401,  have  been  reversed  by  the 
decisions  of  this  court  in  the  same  cases  on  writ  of  error  to  the 
state  courts.  Of  the  cases  already  referred  to  as  establishing 
the  proposition  which  we  have  stated  in  the  early  part  of  this 
opinion,  those  of  Pensacola  Tel.  Co.  v.  Western  Union  Tel. 
Co.,  96  U.  S,  1 ;  Tdegraph  Co.  v.  Texas,  105  U.  S.  460 ;  Western 
Union  Td.  Co.  v.  Jiassdchusetts,  125  U.  S.  580 ;  Ratterman  v. 
Western  Union  Td,  Co.,  127  IT.  S.  411,  and  Leloup  v.  Port  of 
Mobile,  127  IT.  S.  640,  are  all  cases  in  regard  to  taxes  upon 
telegraph  companies  by  state  authorities,  and  all  of  them  hold 
that  no  tax  can  be  imposed  upon  messages,  or  upon  the  re- 
ceipts derived  from  messages,  where  the  communication  is 
carried  either  into  the  state  from  without,  or  from  within  the 
state  to  another  state. 

In  the  earliest  of  these  cases,  Pensacola  Td.  Co.  v.  Western 
Union  Td.  Co.,  the  statute  of  Florida  had  attempted  to  con- 
fer upon  a  corporation  of  its  own  state,  the  Pensacola  Tele- 
grapii  Company,  an  exclusive  right  of  doing  the  telegraph 
business  within  that  state.  This  court  held,  affirming  the 
judgment  of  the  Circuit  Court  of  the  United  States  for  that 
district,  that  this  statute  was  a  regulation  of  commerce  among 
the  States  forbidden  by  the  Constitution  of  the  United  States 
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to  the  State  of  Florida.  In  the  next  case,  that  of  the  TeU- 
graph  Co.  v.  Texaa,  in  which  that  State  had  imposed  a  tax  of 
one  cent  for  every  full  rate  message  sent,  and  one-half  cent  for 
every  message  less  than  full  rate,  on  the  business  of  the  West- 
em  Union  Telegraph  Company,  many  of  the  messages  were 
by  the  oiiicers  of  the  government  on  public  business,  and  a 
large  portion  of  them  were  to  places  outside  of  the  state. 
The  company  contested  the  constitutionality  of  this  law,  and 
the  case  came  to  this  court,  where  it  was  said  that  a  telegraph 
company  occupies  the  same  relation  to  commerce  as  a  carrier 
of  messages,  that  a  railroad  does  as  a  carrier  of  goods.  Both 
companies  are  carriers,  and  their  business  is  commerce  itself. 
The  court  then  went  on  to  consider  the  authorities,  and  said 
further  that  it  followed  that  the  judgment  under  review,  so 
far  as  it  included  the  messages  sent  out  of  the  state  or  for  the 
government  on  public  business,  w.as  erroneous.  The  rule  that 
the  regulation  of  commerce,  which  is  confined  exclusively 
within  the  jurisdiction  and  territory  of  the  State,  and  does  not 
affect  other  nations  or  states,  that  is  to  say,  the  purely  internal 
commerce  of  the  State,  belongs  exclusively  to  the  State,  was 
said  to  be  as  well  settled  as  that  the  regulation  of  commerce, 
which  does  not  affect  other  nations  or  states  or  Indian  tribes, 
belongs  to  Congress,  The  judgment  of  the  Supreme  Court  of 
Texas  was,  therefore,  reversed. 

The  case  of  Western  Union  Tel.  Co.  v.  Mdssdchvsetta  was  a 
question  growing  out  of  the  taxation  of  the  telegraph  company 
by  the  State  of  Massachusetts,  and  the  same  principle  we  have 
already  considered  was  asserted  in  that  case,  after  a  general 
review  of  the  authorities  upon  the  subject. 

In  Bdtterman  v.  Western  Union  Tel.  Co.j  the  same  question 
arose  on  a  writ  of  error  to  the  Circuit  Court  of  the  United  States 
for  the  Southern  District  of  Ohio,  where,  after  a  full  review 
of  the  whole  subject,  this  court  said  that  there  was  really  no 
question,  under  the  decisions  of  this  court,  in  regard  to  the 
proposition  that  so  far  as  a  tax  was  levied  upon  receipts  prop- 
erly appurtenant  to  interstate  commerce  it  was  void;  and 
that  so  far  as  it  was  only  upon  commerce  wholly  within  the 
State  it  was  valid.    The  commerce  here  mentioned  was  tele- 
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graph  business,  and  the  receipts  were  receipts  for  telegraph 
messages.  This  case  arose  upon  a  certificate  of  division  of  the 
judges  who  presided  at  the  trial,  and  in  remanding  tbe  case 
the  court  said:  ^^  We  answer  the  question  in  regard  to  which 
the  judges  of  the  Circuit  Court  divided  in  opinion,  by  saying 
that  a  single  tax,  assessed  under  the  Bevised  Statutes  of  Ohio, 
upon  the  receipts  of  a  telegraph  company  which  were  derived 
partly  from  interstate  commerce  and  partly  from  commerce 
Avithin  the  State,  but  which  were  returned  and  assessed  in  gross, 
and  without  separation  or  apportionment,  is  not  wholly  invalid, 
but  is  invalid  only  in  proportion  to  the  extent  that  such  receipts 
were  derived  from  interstate  commerce  ;*'  and,  concurring 
Avith.the  circuit  judge  in  his  action,  enjoining  the  collection  of 
the  taxes  on  that  portion  of  the  receipts  derived  from  inter- 
state commerce,  and  permitting  the  treasurer  to  collect  the 
other  tax  upon  property  of.  the  company  and  upon  receipts 
derived  from  commerce  entirely  within  the  limits  of  the  state, 
the  decree  was  afBrmed. 

In  the  subsequent  case,  tdoup  v.  Port  of  Mobile^  found  in 
the  same  volun^e,  the  question  arose  upon  a  conviction  under 
the  statute  of  Alabama  on  an  indictment  for  failing  to  take 
out  a  license  tax  by  the  telegraph  company,  imposed  by  the 
city  of  Mobile  on  all  telegraph  companies.  Edward  Leloup, 
the  ageiit  of  the  company,  was  convicted  under  this  proceed- 
ing his  conviction  affirmed  by  the  Supreme  Court  of  Alabama^ 
and  its  judgment  brought  to  this  court  on  writ  of  error.  This 
court  held  that,  his  company  having  complied  with  the  act  of 
Congress  of  July  24,  1866,  tbe  State  could  not  require  it  to 
tidte  out  a  license  for  the  transaction  of  business  in  the  city, 
and  that  a  general  license  tax  on  the  telegraph  company  af- 
fected its  entire  businesi,  interstate  as  well  as  domestic  and 
internal;  and  was  unconstitutional. 

We  think  these  cases  are  so  directly  in  point  on  the  ques- 
tions arising  in  the  present  case  that  they  must  control,  and  as 
the  record  of  the  case  presents  the  means  by  which  the  re- 
(3eipt8  arising  from  commerce  wholly  within  the  State,  and 
from  that  which,  under  these  definitions,  may  be  called  inter- 
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state  commerce,  can  be  separated,  the  judgment  of  the  Supreme 
Court  of  Alabama  is  ^ 

Heversedy  and  the  case  renuinded  to  it,  with  directions  for 
further  proceedings  in  conformity  with  this  opinion. 


EIO  GEAINDE  RAILROAD  COMPAinr  v.  QOMILA. 

ERROR    TO  THE    CIRCTjrr    OOU»T    O^    THE    UIHTED    STATES    FOR    THE 
EASTERN   DISTRICT   OF    LOUISIANA. 

Ko.  113.    Argaed  NoTember  16, 1880.  -  Dfeidad  Deoembw  0, 1889. 

Property  of  &  debtor,  brought  within  the  custody  of  the  Circuit  Court  of 
the  United  States  by  seiture  under  process  issued  upon  its  jadgment, 
remains  in  its  custody  to  be  applied  in  satisfaction  of  its  Judgment,  not- 
withstanding the  subsequent  death  of  the  debtor  before  the  sale  under 
execution. 

The  jurisdiction  of  a  court  of  the  United  States,  once  obtained  over  prop- 
erty by  its  being  brought  within  its  custody,  continues  until  the  purpose 
df  the  seizure  is  accomplished^  and  cannot  be  impaired  or  alfected  by  any 
legislation  of  the  State,  or  by  any  proceedings  subsequently  commenced 
in  a  state  court 

Probate  laws  of  a  State  which,  upon  the  death  of  a  party  to  a  suit  in  a 
Federal  Court,  withdraw  his  estate  from  the  operation  of  the  ezecniloo 
laws  of  the  State,  and  place  it  In  the  iiands  of  his  executor  or  admlnla^ 
trator  for  the  benefit  of  his  creditors  and  distributees,  do  not  apply 
when,  previous  to  the  death  of  the  debtor,  his  property  has  been  seized 
npon  execution,  and  thus  specifically  appropriated  to  the  satisfaction  of 
a  Judgment  in  that  court. 

This  case  came  from  the  Circuit  Court  of  the  United  States 
for  the  Eastern  District  of  Louisiana.  It  arose  out  of  the  follow- 
ing facts :  On  the  5th  of  June,  1885,  the  Rio  Grande  Railroad 
Company,  a  corporation,  recovered  a  judgment  ih  that  court 
against  a  copartnership  firm  known  as  Gomila  &  Co.,  and 
against  its  members,  Anthony  J.  Gomila  and  Lamed  Torrey, 
in  sdido^  for  $26,731.99,  with  interest  from  January  1, 1884w 
Upon  this  judgment  execution  was  issued  under  which  certain 
interests  were  attached,  or  seized,  as  it  is  termed  in  the  laws  of 
Louisiana,  namely,  a  claim  upon  which,  in  February,  1885, 
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jadgment  was  recovered  in  that  ooart  ia  favor  of  Gomila  & 
Co.  against  Culliford  &  Clark,  for  $23,999.76,  with  interest  at 
the  rate  of  five  per  cent  per  annum  from  June  30, 1883,  from 
which  judgment  an  appeal  was,  at  the  time,  pending  in  the 
Supreme  Court  of  the  United  States ;  also  a  claim  and  judg- 
ment thereon  in  favor'  of  Gomila  &  Co.,  against  John  T. 
Milliken,  rendered  in  a  state  court  of  Louisiana,  on  the  27th 
of  June,  1883,  for  $6200,  with  interest  at  the  rate  of  eight 
per  cent  per  annum  from  February  27, 1883 ;  and  also  a  claim 
made  by  Oomila  &  Co.  against  Kehlor  Brothers,  garnishees  in 
the  suit  of  Gomila  &  Co.  against  Milliken«  Under  this  execu- 
tion a  parcel  of  real  estate  in  the  city  of  New  Orleans  was 
also  seized.  The  property,  except  the  real  estate,  was  adver- 
tised by  the  marshal  of  the  district  for  sale.  Whilst  thus  ad- 
vertised, and  before  the  day  of  sale  designated,  Gomila,  of  the 
firm  of  Gomila  &  Co.,  died.  The  sale  did  not,  therefore,  take 
place,  and  the  representatives  of  Gomila  were  made  parties  to 
the  proceedings  under  the  execution.  Subsequently  a  new 
sale  was  advertised.  Before  the  day  of  sale  arrived,  the  pub- 
lic administrator,  and,  as  such,  dative  testamentary  executor  of 
Gomila,  upon  an  affidavit  that  three-fourths  of  these  assets  be- 
longed to  and  were  inventoried  as  of  the  succession  of  the  de- 
ceased, and  should  be  administered  with  his  other  assets  in  the 
Probate  Court  of  the  Parish  of  Orleans,  moved  the  Circuit  Couit 
of  the  United  States  for  an  order  directing  the  marshal  of  the 
district  to  discontinue  and  withdraw  the  advertisement  of  sale, 
and  desist  from  making  the  sale  as  advertised,  or  offering  for 
sale  the  property  seized.  To  this  motion  the  railroad  company 
appeared,  and  by  way  of  exception  and  demurrer,  pteaded,  1st, 
that  the  executor  could  not  proceed  by  motion  if  he  had  any 
cause  of  complaint,  but  must  proceed  by  an  original  biU  in 
equity ;  and,  2d,  that  the  motion  presented  issues  of  law  and 
fact,  which,  if  within  the  jurisdiction  of  the  law  side  of  the 
court,  should  be  tried  in  the  ordinary  way  by  a  jury.  The  com- 
pany further  stated  that,  if  the  demurrer  and  exception  were 
overruled,  it  desired  to  set  up  in  answer  to  the  motion  the  fact 
that  the  claims  were  seized  and  advertised  for  sale  before  the 
death  of  Gomila,  and  were  in  the  custo^ly  and  jurisdiction  of 
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the  court  at  the  time  of  his  death,  and  should  not^  therefore, 
be  transferred  to  the  Probate  Conrt  of  the  parish.  Upon  the 
hearing,  which  took  place  on  the  5th  of  November,  1885,  the 
conrt  overrnled  the  exception  and  demurrer,  and  ordered  that 
the  marshal  discontinue  and  Avithdraw  the  advertisement  of 
sale,  which  had  been  fixed  for  that  day,  and  desist  from  mak- 
ing the  sale  until  further  order  of  the  court,  reserving  to  the 
parties  all  the  rights  not  therein  passed  upon.  This  order 
merely  operated  to  postpone  the  sale.  Subsequently  another 
rule  was  taken  out  by  the  executor  upon  the  raihroad  company 
to  show  cause  why  the  effects  and  property  should  hot  be  de- 
livered to  him,  burdened  with  any  liens  in  its  favor,  which 
might  have  resulted  from  their  seizure,  and  be  received  and 
held  by  him  as  executor  for  the  purpose  of  administration, 
under  the  orders  of  the  Probate  Court.  Upon  the  hearing 
which  followed,  the  Circuit  Court,  in  December,  1885,  adjudged 
and  decreed  that  the  rule  be  made  absolute,  and  that  the  prop- 
erty described  in  the  motion,  then  in  the  possession  and  under 
the  control  of  the  marshal,  be  delivered  to  the  executor  as  the 
officer  of  the  Probate  Court  for  the  Parish  of  Orleans,  the  said 
property  to  pass  into  his  possession  burdened  with  any  liens  in 
favor  of  the  plaintiff  which  might  have  resulted  from  its  seiz- 
ure, and  that  it  be  received  and  held  by  the  executor  for  the 
purpose  of  administration  under  the  orders  of  the  Probate 
Court,  and  that  the  cost  of  the  proceedings  be  paid  by  the  Bio 
Orande  Eailroad  Company.  Jlio  Grande  JSailway  v.  OamUa^ 
38  Fed.  Rep.  837. 

To  reverse  this  judgment  the  case  was  brought  to  this  court 
on  writ  of  error. 

Mr.  George  Z.  Bright  for  plaintiff  in  error. 

Mr.  Gu8.  A.  Breaux  for  defendant  in  error. 

Mb.  Justice  Field,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

The  question  presented  for  our  consideration  is  whether 
property  of  a  debtor,  brought  within  the  custody  of  the  Oirouit 
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Court  of  the  United  States  by  seizure  under  process  issued  upon 
its  judgment,  remains  in  its  custody  to  be  applied  in  satisfac- 
tion of  the  judgment  notwithstanding  the  subsequent  death  of 
the  debtor,  or  is  removed  by  such  death  from  the  jurisdiction 
of  the  Circuit  Court  and  passes  under  the  control  of  the  Pro- 
bate Court  of  the  State,  to  be  disposed  of  in  the  administration 
of  the  assets  of  the  deceaaed.  To  this  question  we  have  no 
doubt  the  answer  must  be  that  the  propefty  remains  in  the 
custody  of  the  Circuit  Court  of  the  United  States,  to  be  applied 
to  the  satisfaction  of  the  judgment  under  which  it  was  seized. 
The  jurisdiction  of  a  court  of  the  United  States  once  obtained 
over  property  by  being  brought  within  its  custody  continues 
until  the  purpose  of  the  seizure  is  accomplished,  and  cannot  be 
impaired  or  affected  by  any  legislation  of  the  State  or  by  any 
proceedings  subsequently  commenced  in  a  state  court.  This 
exemption  of  the  authority  of  the  courts  of  the  United  States 
from  interference  by  legislative  or  judicial  action  of  the  States 
IS  essential  to  their  independence  and  efficiency.  If  their  juris- 
diction could  in  any  particular  be  invaded  and  impaired  by 
such  state  action,  it  would  be  difficult  to  perceive  any  limit  to 
which  the  invasion  and  impairment  might  not  be  extended. 
To  sanction  the  doctrine  for  which  the  executor,  appointed  by 
the  Probate  Court  of  the  Parish  of  Orleans,  contends  would 
be  to  subordinate  the  authority  of  the  Federal  courts  in  essen- 
tial attributes  to  the  r^nlation  of  the  State,  a  position  which 
is  wholly  inadmissible. 

The  principle  declared  in  Freefnan  v.  Scyuoe^  24  How.  450, 
and  in  B%tch  v.  CoThath^  3  Wall  334,  both  of  which  have,  from 
their  importance,  attracted  special  attention  from  the  profession, 
in  effect  determines  the  question  presented  here. 
.  In  the  first  of  these  cases  the  marshal  had  levied  a  writ  of 
attachment,  issued  from  the  Circuit  Court  of  the  United  States 
for  the  District  of  Massachusetts,  upon  certain  property  which 
was  subsequently  taken  from  his  possession  by  the  sheriff  of 
the  county  of  Middlesex,  in  that  State,  under  a  writ  of  replevin 
iteued  from  a  state  court,  and  the  question  presented  was 
whether  the  sheriff  was  justified  in  thus  taking  the  property 
from  the  marshal's  possession,  or  whether  the  marshal  had  the 
VOL.  Gxxxn— 81 
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right  to  retain  it.  The  court  held  that  the  property  was,  by 
its  attachment  under  process  of  the  Federal  Oourt,  brought 
within  the  custody  of  that  court  and  under  its  jurisdiction ; 
that  it  could  not  be  taken  from  that  custody  by  any  tribunal 
of  the  State ;  and  that  if  a  conflict  in  the  assertion  of  jurisdic- 
tion in  such  case  arose,  the  determination  of  the  question  rested 
with  the  Federal  Court,  observing  that  "  no  government  could 
maintain  the  administration  or  execution  of  its  laws,  civil  or 
criminal,  if  the  jurisdiction  of  its  judicial  tribunals  were  subject 
to  the  determination  of  another.''    p.  459. 

In  the  second  of  the  above  cases  —  Buck  v.  Colbath,  8  Wall. 
834 -r- this  court  referred  to  the  decision  in  Freeman  v.  Howe, 
and,  after  stating  that,  when  first  announced,  it  had  taken  the 
profession  generally  by  surprise,  said  that  the  court  was  clearly 
satisfied  with  the  principle  upon  which  the  decision  was 
founded ;  '^  a  principle,"  it  added,  ^^  which  is  essential  to  tlie 
dignity  and  just  authority  of  every  court,  and  to  the  comity 
which  should  regulate  the  relations  between  all  courts  of  con> 
current  jurisdiction.  That  principle  is,  that,  whenever  property 
has  been  seized  by  an  officer  of  the  court  by  virtue  of  its  pro- 
cess, the  property  is  to  be  considered  as  in  the  custody  of  the 
court  and  under  its  control  for  the  time  being ;  and  that  no 
other  court  has  a  right  to  interfere  with  that  possession,  unless 
it  be  some  court  which  may  have  a  direct  supervisory  centred 
over  the  court  whose  process  has  first  taken  possession,  or  some 
superior  jurisdiction  in  the  premises."  p.  341.  The  doctrine  of 
JFVeeman  v.  Hovoe  was  thus  reaffirmed,  with  a  statement  of  the 
limitation  to  which,  in  its  application,  it  was  subject,  by  allow- 
ing  suits  against  officers  and  others  for  seizing  the  property  of 
strangers,  which  did  not  invade  the  custody  of  the  court  over 
.  the  property.  With  the  property  in  custody,  so  long  as  it  con- 
tinues, no  other  tribunal  can  interfere,  though,  but  for  such 
custody,  possession  of  it  might  be  taken  under  process  from 
state  courts.     OowXl  v.  H&ymany  111  U.  S.  176. 

In  Riggs  y  J  Johnson  County,  6  Wall.  166,  which  came  from 
the  Circuit  Court  for  the  District  of  Iowa,  and  was  before  us 
at  December  term,  1867,  this  doctrine  finds  illustration.  There 
the  plaintiff  had  obtained  judgment  in  the  Circuit  Court  against 
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t  ho  ooanty  upon  certain  of  its  boads.  Executioiiy  issued  upon 
the  judgment,  was  returned  unsatisfied.  Thereupon  he  applied 
to  the  Circuit  Court  for  a  mandamus  upon  the  supervisors  of 
the  county  to  compel  the  levy  of  a  tax  for  the  payment  of  the 
judgment.  An  alternative  writ  was  issued  oonmianding  the 
supervisors  to  assess  the  tax  or  show  cause  to  the  contrary  on 
a  day  designated.  The  supervisors  appeared  on  the  return  day 
aind  alleged  that  they  had  been  enjoined  by  proceedings  in  a 
state  court  from  assessing  a  tax  for  that  purpose,  and  that  they 
could  not  do  so  without  being  guilty  of  contempt  and  becom- 
ing  liable  to  punishment.  To  this  return  the  plaintiff  demurred 
on  several  grounds;  and,  among  others,  that  the  state  court 
had  no  jurisdiction,  power  or  authority  to  prevent  him  from 
using  the  process  of  the  Circuit  Court  to  collect  its  judgment ; 
and  that  the  decree  for  an  injunction  rendered  in  the  state 
court  was  no  bar  to  his  application  for  relief.  The  court  over- 
ruled the  demurrer,  and  decided  that  the  return  was  sufficient. 
Judgment  was  thereupon  rendered  for  the  supervisors,  and  the 
plaintiff  brought  the  case  to  this  court  by  writ  of  error.  Here 
the  judgment  was  reversed  and  the  cause  remanded  with  direc- 
tions  to  sustain  the  demurrer,  and  take  further  proceedings  in 
accordance  with  the  opinion  of  the  court.  In  considering  the 
grounds  of  the  demurrer,  this  court  held  that  the  jurisdiction 
of  a  court  is  not  exhausted  by  the  rendition  of  judgment^  but 
continues  until  that  judgment  is  satisfied  ;  that  process  subse- 
quent to  judgment  is  as  essential  to  jurisdiction  as  process 
antecedent  to  judgment;  observing  that  the  judicial  power 
would  otherwise  be  incomplete  and  entirely  inadequate  to  the 
purposes  for  which  it  is  conferred  by  the  constitution;  that 
mandamus  is  an  appropriate  remedy  to  compel  the  levy  of  a 
tax  to  pay  a  debt  contracted  by  a  municipal  corporation,  where 
judgment  has  been  recovered  for  the  debt,  and  execution 
thereon  has  been  returned  unsatisfied ;  and  that  state  laws 
cannot  control  its  process.  '^  Repeated  decisions  of  this  court,'' 
was  its  language,  ^'have  also  determined  that  state  laws, 
whether  general  or  enacted  for  the  particular  case,  cannot  in 
any  manner  limit  or  affect  the  operation  of  the  process  or  pro- 
ceedings in  the  Federal  courts."    p.  195.    And  it  concluded 
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its  concdderation  of  the  subject  by  holding  that  the  injonction 
of  the  state  court  was  ^'  inoperative  to  control  or  in  any  manner 
to  affect  the  process  or  proceedings  of  a  Circuit  Court,  not  on 
account  of  any  paramount  jurisdiction  in  the  latter  courts,  but 
because,  in  their  sphere  of  action,  Circuit  Courts  are  wholly 
independent  of  the  state  tribunals."    p.  196. 

It  is  earnestly  contended  that  this  doctrine  cannot  apply 
where  the  property  brought  under  the  control  of  the  Federal 
Court  has  by  the  subsequent  death  of  the  debtor  become,  under 
the  statute  of  Louisiana,  the  subject  of  administration  in  the 
Probate  Courts  of  the  State.  The  doctrine  as  declared  in  the 
cases  cited  does  not  admit  of  any  exception  to  the  jurisdiction 
of  the  Circuit  Court  of  the  United  States  in  such  cases.  In- 
deed, if  an  exception  could  be  made  in  cases  in  the  Probate 
Court,  it  might  be  made  in  other  cases.  Special  jurisdiction  in 
particular  classes  of  cases  might  be  authorized,  so  as  to  take  a 
large  portion  of  subjects  from  the  jurisdiction  of  the  Federal 
courts.  When  property  is  seized  to  satisfy  a  money  judgment 
of  the  United  States  Court,  and  thus  brought  within  its  cus- 
tody, it  is  appropriated  to  pay  that  judgment,  and  the  court 
cannot  surrender  its  jurisdiction  over  the  property  until  it  is 
applied  to  that  judgment,  or  that  judgment  is  otherwise  satis- 
fled.  Only  the  part  remaining  after  such  appropriation  goes, 
upon  the  death  of  the  debtor,  into  the  Probate  Court  as  his 
assets.  All  proceedings  under  a  levy  of  execution  have  relation 
back  to  the  time  of  the  seizure  of  the  property.  Freeman  v. 
DcmeoT^  IIQ  U.  S.  264,  270. 

We  do  not  question  the  general  doctrine  laid  down  in 
Tdfdey  v.  Lav&nder^  21  Wall,  276,  279,  280,  to  the  effect  that 
the  administration  laws  of  a  State  are  not  merely  rules  of  prac- 
tice for  the  courts,  but  laws  limiting  the  rights  of  the  parties, 
and  will  be  observed  by  the  Federal  courts  in  the  enforcement 
of  individual  rights,  and  that  those  laws  upon  the  death  of  a 
party  withdraw  the  estate  of  the  deceased  from  the  operation 
of  the  execution  laws  of  the  State,  and  place  them  in  the  hands 
of  his  executor  or  administrator  for  the  benefit  of  his  creditors 
and  distributees.  But  that  doctrine  only  applies  where  the 
property  has  not  been,  previous  to  the  death  of  the  debtor, 
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taken  into  custody  by  the  Federal  Court  upon  its  process,  and 
thus  specifically  appropriated  to  the  satisfaction  of  such  judg- 
ment. In  this  case,  had  Gomila  died  before  the  property  in 
question  had  Iteen  seized  upon  process  issued  upon  a  judgment 
against  him,  the  doctrine  of  the  case  cited  might  have  been 
applicable.  We  do  not  recall  any  case  now  where  the  Federal 
courts  have  not  paid  respect  to  the  principle  that  all  debts  to 
be  paid  out  of  the  decedent's  estate  are  to  be  established  in  the 
court  to  which  the  law  of  his  domicile  has  confided  the  general 
administration  of  estates,  and  that  judgments  against  the 
deceased,  unaccompanied  by  a  seizure  of  property  for  their 
satisfaction,  stand  in  the  same  position  as  other  claims  against 
his  estate,  and  are  to  be  paid  in  like  manner.  The  jurisdiction 
of  chancery  to  enforce  the  equitable  rights  of  a  non-resident 
creditor  in  the  case  of  maladministration  or  non-administration 
of  the  estate  of  a  decedent,  stands  upon  a  different  principle, 
{Payne  v.  Sack,  7  Wall.  425,)  the  rule  prevailing,  as  stated  in 
Byde  v.  Stonej  20  How.  170, 175,  that  the  jurisdiction  of  the 
courts  of  the  United  States  over  controversies  between  citizens 
of  different  States  cannot  be  impaired  by  the  laws  of  the  State 
which  prescribe  the  modes  of  redress  in  their  courts  or  which 
regulate  the  distribution  of  their  judicial  power. 

Nor  is  there  anything  in  the  doctrine  of  the  exclusive  juris- 
diction of  the  Federal  Court  to  dispose  of  the  property  in  its 
custody  without  any  intervention  of  the  Probate  Court,  until 
its  judgment  is  satisfied,  that  in  any  way  trenches  upon  that 
doctrine  equally  well  established,  that  where  a  state  and  a  Fed- 
eral court  have  concurrent  jurisdiction  over  the  same  subject 
matter,  that  court  which  first  obtains  jurisdiction  will  retain  it 
to  the  end  of  the  controversy,  either  to  the  exclusion  of  the 
other,  or  to  its  exclusion  so  far  as  to  render  the  latter's  decision 
subordinate  to  the  other;  a  doctrine  which,  with  some  excep- 
tions, is  recognized  both  in  Federal  and  state  courts.  WaUaoe 
V.  McConneU,  13  Pet.  136,  143 ;  Taylor  v.  TamtoTj  16  Wall. 
866,  370. 

WaUaoe  v.  McConnelly  13  Pet.  136, 143,  was  a  case  brought 
in  the  District  Court  of  the  United  States  for  the  District  of 
Alabama,  exercising  the  power  of  a  Circuit  Court,  upon  the 
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promissory  note  of  the  defendant  for  $4880.  The  defendant 
appeared  and  pleaded  payment  and  satisfaction,  and,  issue 
being  joined,  the  case  was  continued  until  the  succeeding  term. 
The  defendant  then  interposed  a  plea  of  jyuu  darrien  oontinu- 
ones,  alleging  that,  as  to  $4204  of  the  sum,  the  plaintiff  ought 
not  to  maintain  his  action,  because  that  sum  had  been  attached 
in  proceedings  commenced  against  him  under  the  attachment 
law  of  the  State  in  which  he  was  summoned  as  garnishee.  In 
those  proceedings  he  had  admitted  his  indebtedness  beyond  a 
certain  payment  made,  and  the  state  court  gave  judgment 
against  him  for  the  balance.  To  this  plea  the  plaintiff  de- 
murred, and  the  demurrer  was  sustained.  The  case  being 
taken  to  this  court,  it  was  contended  that  the  proceedings 
under  the  attachment  law  of  Alabama  were  sufBlcient  to  bar 
the  action  as  to  the  amount  attached,  and  that,  therefore,  the 
demurrer  ought  to  have  been  overruled.  But  the  court  said : 
^^The  plea  shows  that  the  proceedings  on  the  attachment 
were  instituted  after  the  commencement  of  this  suit  The 
jurisdiction  of  the  District  Court  of  the  United  States,  and  the 
right  of  the  plaintiff  to  prosecute  his  suit  in  that  court  having 
attached,  that  right  could  not  be  arrested  or  taken  away  by 
any  proceedings  in  another  court.  This  would  produce  a  col- 
lision  in  the  jurisdiction  of  courts  that  would  extremely  em- 
barrass the  administration  of  justice." 

From  the  views  expressed  it  follows,  that  the  court  below 
erred  in  ordering  the  marshal  to  discontinue  the  advertisement 
for  the  sale  of  the  property  seized,  and  from  proceeding  with 
its  sale,  and  directing  its  delivery  over  to  the  executor  of  the 
deceased,  Gomila,  for  purposes  of  administration  under  the 
orders  of  the  Probate  Court  of  the  Parish  of  Orleans.  Only 
so  much  of  the  property,  or  of  its  proceeds,  as  may  remain  after 
the  satisfaction  of  the  judgment  under  which  the  property  was 
seized,  can  be  transferred  to  such  executor.  The  judgment  of 
the  court  below  must,  therefore,  be 

JSeversed,  and  the  cause  remanded  toith  directions  to  dis- 
charge  the  rule;  and  it  is  so  ordered. 
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DRAVO  V.  FABEL. 

APPEAL  FROM  THB  OIBCUIT  OOUBT   OF  THE   tTNITBD  STATES   FOB 
THE   WESTERN  DISTRICTT  OF  PENNSYLVANIA. 

No.  14S.    Argued  DMamber  4, 1889.  —  D«dded  I>eotmbOT  16. 1889. 

When  the  plaintiff  in  a  snit  in  equity  does  not  waive  an  answer  nnder  oath, 
the  defendant's  answer,  directly  responsive  to  the  bill,  is  evidence  in  his 
behalf. 

The  statute  of  Pennsyjlvanla  providing  that  a  party  in  a  suit  in  equity  may 
be  examined  as  a  witness  by  the  other  party  as  if  under  cross-examina- 
tion, and  that  his  evidence  may  be  rebutted  by  counter  testimony,  has  no 
application  to  suits  in  equity  in  courts  of  the  United  States  held  within 
the  State. 

The  party  offering  in  a  court  of  the  United  States  in  Pennsylvania  a  deposi- 
tion taken  under  that  statute,  makes  the  witness  his  own,  and  is  not  at 
liberty  to  contend  that  he  is  not  entitled  to  credit. 

A  decision  of  a  District  Court  on  a  question  of  fact,  affirmed  by  the  Circuit 
Court,  will  not  be  disturbed  by  this  court  unless  the  error  Is  clear. 

In  EQumr.    The  case  is  stated  in  the  opinion. 

Mr.  2>.  T.  Watson  (with  whom  was  Mr.  William  8.  Pier  on 
the  brief)  for  appellants. 

Mr.  O.  A.  Jenha  for  appellees. 

Mr.  Justice  Harlan  delivered  the  opinion  of  the  court. 

By  two  deeds,  one  dated  January  22,  1876,  reciting  a  con- 
sideration of  $10,000,  and  the  other,  dated  January  26,  1876, 
reciting  a  consideration  of  $18,000,  and  both  executed,  ac- 
knowledged and  delivered  to  the  grantees  on  the  last-named 
day,  John  Dippold  and  wife  conveyed  to  Philip  Fabel  and  Ejite 
Fabel,  his  wife,  (the  latter  being  a  daughter  of  the  grantors,) 
two  tracts  of  land  in  the  county  of  Beaver,  State  of  Pennsyl- 
vania. Both  deeds  were  recorded  in  the  proper  office,  but  not 
until  the  16th  day  of  February,  1878. 

On  the  1st  of  March,  1878,  John  Dippold,  John  H.  Dippold, 
Martin  Dippold  and  Jacob  H.  Dippold,  doing  business  under 
the  name  of  John  Dippold  &  Sons,  were  adjudged  bankrupts 
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by  the  District  Court  of  the  United  States  for  the  Western 
District  of  Pennsylvania.  Their  assignees  in  bankruptcy, 
duly  appointed  and  qualified,  were  the  present  appellants, 
who,  June  13, 1879,  brought  this  suit  in  the  same  court  against 
the  appellees. 

The  bill  alleged  that  neither  of  the  grantees  possessed  means 
sufficient  for  the  purchase  of  these  lands,  and  that  the  deeds 
to  them  were  executed  with  the  intent  and  purpose  of  hinder- 
ing, delaying  and  defrauding  the  creditors  of  John  Dippold, 
and  to  prevent  the  lands  from  going  to,  and  being  distributed 
by,  his  assignees  in  bankruptcy.  It,  also,  alleged  a  conspiracy 
and  combination  between  Dippold  and  the  grantees,  pursuant 
to  which  the  former  was  to  make  said  conveyances  in  order 
that  the  lands  could  be  held  by  the  grantees  for  the  benefit  of 
themselves  and  of  John  Dippold,  discharged  from  the  claims 
of  his  creditors ;  and  that  the  deeds  were  a  mere  contrivance 
between  him  aind  them,  whereby  the  lands  '^  were  to  be  in  such 
condition  as  to  the  title  thereof  that  if  at  any  time  the  said 
John  Dippold  should  become  seriously  and  financially  em- 
barrassed it  might  be  made  to  seem "  that  he  '^  was  not  the 
owner  of  said  properties." 

It  further  alleged  that,  in  January,  1876,  John  Dippold,  as 
a  member  of  his  firm,  was  .largely  engaged  in  business,  bor- 
rowing large  sums  of  money  down  until  the  date  of  the  peti- 
tion in  bankruptcy,  and  that  during  all  that  time  he  and  the 
respondents  conspired  to  have  it  believed  by  the  public  gen- 
erally, and  by  creditors  dealing  with  him,  that  he  was  the 
owner  of  these  lands,  and,  by  reason  of  such  belief ,  creditors 
would  be  and  were,  induced  to  trust  and  confide  in  his  financial 
responsibility. 

The  relief  sought  was  a  decree  declaring  the  deeds  null  and 
void,  fraudulent  as  to  creditors,  and  vesting  no  right  in  the 
grantees,  as  against  Dippold's  creditors  and  assignees  in  bank- 
ruptcy, and  requiring  Fabel  and  wife  to  release  and  convey 
their  apparent  title  to  the  assignees  in  bankruptcy. 

The  bill  was  sworn  to,  and  did  not  waive  the  oath  of  the 
defendants  to  their  respective  answers. 

The  answers,  which  were  under  oath,  besides  putting  in  is 
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all  the  material  allegations  of  the  biU,  averred  that  the  trans- 
actions evidenced  by  the  deeds  were  honafde;  that  the  deeds 
were  executed  and  delivered  at  their  respective  dates;  and 
that  the  consideration  named  in  each  was  paid  by  the  grantees 
to  Dippold  in  money. 

The  District  Court  dismissed  the  bill  with  costs,  and  a  simi- 
lar decree  was  rendered  upon  appeal  in  the  Circuit  Court. 
^  The  only  error  assigned  is  the  refusal  of  the  Circuit  Court 
to  declare  the  deeds  to  Philip  Fabel  and  his  wife  to  be  fraud- 
ulent and  void  as  to  the  creditors  and  assignees  in  bankruptcy 
of  John  Dippold. 

This  case  does  not  present  any  difficult  question  of  law.  Its 
determination  depends  entirely  upon  the  special  facts  and  cir- 
cumstances disclosed  by  the  evidence. 

Conceding  that  the  case  was  an  uncommon  one,  and  that 
some  of  its  circumstances  tended  to  excite  suspicion  as  to  the 
integrity  of  the  transaction  between  Dippold  and  his  grantees, 
the  conclusion  of  the  District  Court  was  that  the  clear  weight 
of  the  evidence  was  on  the  side  of  the  defendants,  and  that 
the  bill  should  be  dismissed.  It  was  accordingly  so  decreed. 
Dravo  v.  Fabd^  25  Fed.  Eep.  116.  A  similar  decree  was 
passed  in  the  Circuit  Court. 

The  answers  of  the  defendants,  being  directly  responsive  to 
the  bill,  are  evidence  in  their  behalf,  the  plaintiffs  not  having 
waived,  as  they  might  have  done^  answers  under  oath.  Conr 
ley  V.  NaUoVy  118  U.  S.  127, 134;  41st  Eq.  rule,  as  amended. 

Besides,  the  depositions  upon  which  the  plaintiffs  must  rel}^ 
to  sustain  the  charge  of  fraud  are  those  of  the  principal  de- 
fendants, John  Dippold  and  Philip  Fabel.  These  depositions 
were  taken  and  read  by  the  plaintiffs.  It  is  true  they  were 
taken  '^  as  under  cross-examination,"  pursuant  to  a  statute  of 
Pennsylvania,  which  declares  that'  "  a  party  to  the  record  of 
any  civil  proceeding  in  law  or  equity,  or  a  person  for  whose 
immediate  benefit  such  proceeding  is  prosecuted  or  defended, 
may  be  examined  as  if  under  cross-examination,  at  the  instance 
of  the  adveirse  party,  or  any  of  them,  and  for  that  purpose 
may  be, compelled,  in  the  same  manner,  and  subject  to  the 
same  rules  for  examination  as  any  other  witness,  to  testify  ; 
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bat  the  party  calling  for  such  examination  shall  not  be  oon- 
eluded  thereby,  but  may  rebut  it  by  counter-testimony."  1 
Brightly's  Purdon's  Digest,  728.  But  that  statute  has  no 
application  to  suits  in  equity  in  the  courts  of  the  United 
States.  The  act  of  Congress  providing  that  the  practice, 
pleadings,  forms  and  modes  of  proceedings  in  civil  causes  in 
the  courts  of  the  United  States  shall  conform,  as  near  as  may 
be,  to  the  practice,  pleadings,  forms  and  modes  of  proceedings 
existing  at  the  time  in  like  causes  in  the  courts  of  record  of 
the  State,  expressly  excepts  equity  and  admiralty  causes.  17 
Stat.  197,  c.  255,  §  5;  Rev.  Stat.  §  914.  So  that,  when  the 
plaintiffs  used  the  depositions  of  Dippold  and  Fabel,  taken 
^'as  under  cross-examination,"  they  made  those  parties  their 
own  witnesses.  While  the  plaintiffs  were  not  concluded  by 
their  evidence,  and  might  show  they  were  mistaken,  it  could 
not  be  properly  contended  by  the  plaintiffs  that  they  were 
unworthy  of  credit.  The  evidence  must  be  given  such  weight 
as  under  all  the  circumstances  it  is  fairly  entitled  to  receive. 
The  ca^e  comes  within  the  ruling  in  Lammers  v.  NisMn^  (Sup. 
Ct.  Rep.  Lawyer's  ed.  Book  25,  p.  562,)  where  the  finding  of 
the  court  of  original  jurisdiction,  upon  a  mere  question  of  fact, 
was  affirmed  by  the  -Supreme  Court  of  the  State.  Chief  Jus- 
tice Waite  said :  ^^  Under  such  circumstances,  we  ought  not  to 
disturb  the  judgment  of  the  state  court  unless  the  error  is 
clear.  No  less  stringent  rule  should  be  applied  in  cases  of  this 
kind  than  that  which  formerly  governed  in  admiralty  appeals, 
when  two  courts  had  found  in  the  same  way  on  a  question  of 
fact." 

Without  stating  the  evidence  in  detail,  we  content  ourselves 
with  saying  that  upon  a  careful  review  of  all  the  circumstances 
disclosed  by  the  record,  we  do  not  feel  justified  in  disturbing 
the  conclusion  reached  by  the  District  and  Circuit  Courts  upon 
mere  questions  of  fact. 

Decree  affirmed^ 
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K&ROB    TO   THE    OIBOUIT    OOUBT    OP   THE    UinTXD    STATES    FOB   THE 
SOUTHERN   DISTBICrt'  OF  NEW  YORK. 

No.  68.    Arpi«d  NoTombw  2S,  1889.  ~  Deeided  I>6Mmbw  16, 1880. 

Section  7  of  the  act  of  March  8,  1888,  22  Stat.  488,  c.  121,  repealing  Ber. 
Stat.  }}  2907,  2908,  took  effect  Immediately  upon  the  passage  of  the  act. 

CoiltemporaneoiiS  constmction  by  the  Treasury  Department  of  a  repealing 
cUnse  in  the  castoms-laws  is  entitled  to  weight  in  faror  of  importers. 

Prior  to  March  7,  1888,  a  collector  of  customs  in  the  United  States  was 
required  by  law,  under  penalty  for  non-performance,  to  ascertain  the 
dutiable  ralne  of  imported  goods  by  adding  to  their  cost  at  the  place  of 
production  the  cost  of  transporting  them  to  the  place  of  shipment  to  the 
United  States  and  of  the  box  or  case  in  which  they  were  enclosed.  This 
aggregate  was  called  their  price  or  value  "  free  on  board,'*  which,  in  the 
absence  of  fraud,  was  taken  to  be  their  dutiable  value.  The  act  of  Bfarch 
8,  1888,  22  Stat.  488,  c.  121,  §  7,  repealed  this  provision  of  law.  Shortly 
after  this  section  took  effect,  and  in  ignorance  of  its  passage,  a  shipment 
of  goods  produced  in  Switzerland  was  made  at  Antwerp,  the  consular 
invoice  of  which  contained  in  detail  the  original  cost  of  the  goods  In 
Switzerland,  the  cost  of  transportation  separately  stated,  and  the  aggre- 
gate **  free  on  board  at  Antwerp."  On  their  arrival  at  the  port  of  New 
York  the  consignee  cabled  for  a  new  invoice,  to  conform  to  the  changed 
law.  One  was  sent,  but  without  a  consular  certificate.  The  consignee 
presented  both  invoices  at  the  custom-house  and  asked  to  use  the  sec- 
ond as  explanatory  of  the  first,  and  to  enter  the  goods  at  their  net  value, 
charges  off.  The  weigher's  return  at  the  custom-house  showed  a  less 
quantity  of  goods  than  that  stated  in  the  invoice.  The  custom-house 
officers  required  the  importer  to  enter  the  goods  at  their  dutiable  value 
according  to  the  first  invoice  and  gave  him  to  understand  that  that  was 
all  he  could  do.  The  collector  decided  and  the  Secretary  of  the  Treasury 
affirmed  the  decision  on  appeal,  that  the  cost  of  transportation,  etc.,  was 

.    not  to  be  denoted  from  the  dutiable  value  of  the  goods,  and  that  the 

duties  were  to  be  collected  on  the  quantity  as  shown  by  the  invoice ;  HeUl, 

(1)  That  the  levy  of  duties  after  March  3,  1883,  on  a  valuation  including 

the  charges  of  transportation  from  the  place  of  production  to  the 

place  of  shipment  was  contrary  to  law. 

(8)  That  under  the  circumstances  the  importer  was  not  bound  to  ask  for 

an  appraisement  under  Rev.  Stat.  §  2926. 

(3)  That  the  collector  wa.s  not  entitled  to  exact  a  duty  upon  a  deficiency 

in  weight  arisini?  from  loss  of  goods  and  not  from  shrinkage. 

(4)  That  the  payment  of  the  duties  under  these  circumstances  was  n-  ' 

voluntary. 
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This  waa  an  action  against  a  collector  of  customs  to  recover 
duties  alleged  to  have  been  illegally  exacted.  Yerdict  for  the 
plaintiff  and  judgment  on  the  verdict.  The  defendant  sued 
out  this  writ  of  error.    The  case  is  stated  in  the  opinion. 

Mr.  Assiata/nt  Attorney  General  Maury  for  plaintiff  in  error. 

Mr.  Ed/wan^d  Ua/rUey  and  Mr.  Walter  II.  CoUmam,  tot  de- 
fendant in  error. 

Mr.  Edwm  B.  Smithy  on  behalf  of  parties  interested  in  the 
(Question,  filed  an  additional  brief  by  leave  of  court  upon  the 
question  when  section  7  of  c.  121,  act  of  March  3, 1883, 22  Stat. 
488,  took  effect. 

Mb.  Justice  Beadlby  delivered  the  opinion  of  the  court. 

This  is  a  suit  to  recover  alleged  excess  of  duties  exacted  on 
certain  cargoes  of  asphaltum  in  cakes,  imported  by  Bradbury, 
the  plaintiff  below,  from  Antwerp,  in  May,  1883.  Two  ques- 
tions are  presented  in  the  case  for  our  determination :  Firsty 
whether  the  7th  section  of  the  act  of  March  3d,  1883,  entitled 
^^  An  act  to  reduce  internal  revenue  taxation,  and  for  other 
purposes,"  22  Stat.  488,  c.  121,  went  into  effect  at  the  time  of 
the  passage  of  the  act,  or  not  until  the  4th  of  July  following ; 
Seoandh/^  if  it  did  go  into  effect  at  the  time  of  the  passage 
of  the  act,  whether,  under  the  circumstances  of  this  case,  the 
plaintiff  below  was  entitled  to  the  benefit  of  that  section. 

Prior  to  the  passage  of  the  act  referred  to  under  the  2907th 
and  the  2908th  sections 'of  the  Ee^ised  Statutes,  (which  were 
tak^n  from  the  9th  section  of  the  act  of  July  28th,  1866, 14  Stat. 
330,  c.  298,)  the  collector,  in  determining  the  **  dutiable  value  " 
of  merchandise,  was  required  to  add  to  the  cost,  or  -actual 
wholesale  price  or  general  market  value,  at  the  time  of  expor- 
tation, in  the  principal  markets  of  the  country  whence  the 
goods  were  imported,  the  cost  of  transportation,  shipment  and 
transshipment,  with  all  the  expenses  included,  from  the  place 
of  growth,  production,  or  manufacture,  to  the  vessel  in  which 
shipment  was  made  to  the  United  States ;  also  the  value  of  the 
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sack,  box,  or  covering,  and  commissions  and  brokerage ;  which 
additions  were  to  be  regarded  as  part  of  the  actual  value,  'and 
a  penalty  was  imposed  for  not  including  them.  These  sections 
were  repealed  by  the  7th  section  of  the  act  of  March  3d,  1883. 
They  are  repealed  by  words  in  the  present  tense,  thus:  "  l^hat 
sections  twenty-nine  hundred  and  seven  and  twenty-nine  hun- 
dred and  eight  ...  be,  and  the  same  are  hereby,  repealed, 
and  hereafter  none  of  the  charges  imposed  by  sad  sections, 
or  any  other  provisions  of  existing  law,  shall  be  estimated  in 
ascertaining  the  value  of  goods  to  be  imported."  We  do  not 
see  how  there  can  be  any  doubt  that  this  repealing  section 
went  into  inmiediate  effect.  The  law  itself  went  into  imme- 
diate effect,  although,  it  is  true,  various  provisions  of  it,  con- 
tained in  other  sections,  were  postponed  to  take  effect,,  some 
on  the  first  of  July  and  some  on  the  first  of  May.  But  where 
such  postponement  was  intended  it  was  expressed,  and  only 
referred  to  the  parts  that  were  so  postponed.  It  did  not  affect 
the  section  in  question.  And  such  was  the  understanding  of 
the  Treasury  Department  itself  at  the  time.  In  a  Treasury 
circular  of  March  12th,  1883,  addressed  to  the  collectors  of 
customs,  the  Secretary,  referring  to  the  act  in  question,  then 
just  passed,  said :  "  Various  sections  recite  the  date  when  each 
shall  go  into  effect,  and,  so  far  as  concerns  these  sections, 
those  dates  control  Section  7,  however,  names  specifically 
no  date  when  it  is  to  go  into  operation,  and  the  department 
holds  that  it  takes  effect  from  and  after  the  date  of  the  pas- 
sage of  the  act."  This  cotemporaneous  construction  is  entitled 
to  some  weight  in  favor  of  importers.  Uiiited  States  v.  John- 
Stan,  124  U.  S.  236,  253.  At  all  events  it  was  undoubtedly 
the  correct  construction. 

The  question  then  arises  whether  tiie  plaintiff  below,  by  any- 
thing that  took  place  in  the  entry  of  the  goods  at  the  custom- 
house, or  by  any  omission  to  do  what  the  law  required,  pre- 
cluded himself  from  being  entitled  to  the  benefit  of  this  statute. 

Under  the  old  law,  the  cost  or  value  of  the  goods  at  the 
place  of  production  was  often  merged  for  convenience  with  tb(^ 
costs  of  tmnsportatibn  to  the  place  of  shipment  and  the  other 
charges,  and  the  aggregate  was  called  the  price  or  vahio  '\f?r6 
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on  hoard^^  of  the  vessel  in  which  the  goods  were  shipped  to 
the  United  States.  This  price  or  value,  free  en  hoards  or 
y*.  0,  h.j  in  the  absence  of  fraud,  represented  the  "  dutiable 
value,"  subject,  of  course,  to  correction  by  appraisement. 
When  the  vessel  arrived,  and  the  consignee  presented  the 
entry  at  the  custom-house,  it  was  accompanied  with  the  in- 
voice, showing  this  price  or  value.  In  the  present  case^ 
although  the  goods  v^ere  shipped  in  April,  the  consignors  in 
Europe,  not  being  aware  of  the  passage  of  the  act  of  March 
8d,  1883,  repealing  sections  2907  and  2908,  made  out  the  in- 
voices in  the  usual  way,  stating  the  price  of  the  goods  as  free 
on  board  at  Antwerp,  including  therein  the  original  cost  of  the 
goods  at  the  mines,  near  Neufchatel,  Switzerland,  their  cost  of 
transportation  from  Neufchatel  to  Antwerp,  and  the  other 
charges  required  by  the  repealed  sections.  This  invoice  was 
duly  certified  by  the  consul  at  Mannheim,  Germany.  Before 
the  entry  of  the  goods,  a  corrected  supplementary  invoice  had 
arrived,  in  answer  to  a  telegram,  and  was  presented  at  the 
time  of  the  entry;  but  it  had  no  consular  certificate — that 
being  supplied  afterwards.  On  the  trial  of  the  cause,  the 
plaintiff  introduced  evidence  tending  to  show  these  facts.  He 
produced  the  entry,  which  described  the  importation  as  "12,- 
000  cakes,  300,000  kilometers  asphaltum,  marks  15,750,  $3749," 
with  the  usual  consignee's  oath  that  the  invoice  and  bill  of 
lading  produced  with  the  entry  were  the  true  and  only  ones 
received,  and  that  the  invoice  exhibited  the  actual  cost  or  fair 
market  value  at  Keufchatel  of  the  goods  and  all  charges 
thereon.  The  invoice,  certified  by  the  consul,  oh  which  the 
entry  was  based,  was  also  produced  in  evidence,  representing 
the  goods  as  ^^  a  quantity  of  asphaltum,  300,000  kilograms,  at 
52.50  marks  per  1000  kilograms,  15,750  marks,  free  on  board 
—  Antwerp."  There  was  attached  to  this  invoice  on  making 
the  entry,  and  when  produced  in  evidence,  the  uncertified, 
supplementary  invoice  before  referred  to,  which  represented 
the  goods  as  "a  quantity  of  asphaltum,  300,000  kilograms; 
value  at  the  mines,  34.50  marks  per  1000  kilos.,  M  10,350. 
Freight  and  charge  ftom  the  mines  to  Antwerp,  free  on  board, 
at  18  marks  per  1000  kilos.,  5400.  Free  on  board  Antwerp, 
marks  15,750/' 


Digiti 


zed  by  Google 


ROBERTSON  v.  BRADBURY.  496 

Opinion  of  the  Court. 

Attached  to  the  consular  invoice  was  the  oath  of  the  owner 
of  the  goods,  which  stated,  among  other  things,  that  said  in- 
voice contained  the  actual  cost  and  quantity  thereof  and  of  all 
charges  thereon.  The  certificate  of  the  consul  attached  to 
said  invoice  was  dated  20th  of  April,  1883,  and  certified, 
among  other  things;  that  the  invoice,  ^'  in  which  are  mentioned 
and  described  certain  asphaltum,  amounting  with  the  charges 
thereon  to  the  gross  sum  of,  marks,  15,750,  was  produced  to 
him  by  the  owner,"  and  that  the  actual  market  value  of  the 
goods  (except  as  corrected  by  him)  was  correct  and  true. 

The  plaintiff  further  offered  evidence  to  show  that,  being 
chaiged  with  duties  on  the  entire,  amount  of  15,750  marks, 
he  protested  against  the  assessment  on  the  ground  that  the 
defendant  ^^  assessed  duty  upon  the  cost;  o^  transportation, 
shipment  and  transshipment,  with  all  expenses  included,  from 
the  place  of  production  and  manufacture  to  the  vessel  in  which 
the  shipment  was  made  to  the  United  States,  contrary  to  sec- 
tion 7  of  the  act  of  March  3, 1883,"  claiming  ^^  that  said  charges 
were  not  subject  of  appraisement  or  duty ;"  aud  on  a  second 
ground  that  the  weigher's  return  showed  a  less  quantity  than 
that  on  which  duty  was  charged ;  and  that  he  paid  the  excess 
of  duties  exacted  under  compulsion  solely  for  the  purpose  of 
obtaining  the  goods. 

An  appeal  was  taken  to  the  Secretary  of  the  Treasury,  who 
affirmed  the  decision  of  the  collector,  on  the  ground  that  the 
deduction  for  charges  had  not  been  made  in  the  entry ;  and 
the  action  was  brought  within  proper  time  thereafter. 

A.  W.  Patterson,  the  plaintiff's  custom-house  broker,  testified 
that  he  presented  the  two  invoices  above  named  at  the  custom- 
house on  the  entry  of  the  goods ;  that  he  made  the  entry  for 
the  plaintiff;  that  he  asked  to  make  the  entry  on  both  the 
consular  and  supplemental  invoices,  the  latter  as  explanatory 
of  the  former ;  that  the  custom-house  officers  refused  to  allow 
this  to  be  d6ne ;  that  he  asked  permission  to  use  the  supple- 
mental invoice  in  connection  with  the  other  invoice  as  explan- 
atory, and  enter  in  the  net  value,  charges  off,  which  was 
refused;  that  he  then  entered  the  goods  according  to  the 
consular  invoice ;  that  the  supplemental  invoice  had  come  in 
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answer  to  a  telegram  to  the  Keufchatel  A«(phaltam  Companyy 
to  furnish  a  corrected  invoice,  showing  what  the  charges  were ; 
that  subsequently  to  the  entry  of  the  goods  a  copy  of  the 
supplemental  invoice  was  received,  properly  certified  by  the 
consul.  (This  copy  was  admitted  in  evidence.)  The  weigher's 
certificate  was  also  produced,  showing  a  deficiency  of  2740 
pounds  of  asphaltum  ii  the  cargo  of  the  Marshall,  and  over 
9000  pounds  in  that  of  the  Edith,  for  which  no  refund  of  duty 
had  been  made.  The  witness  Patterson  further  testified  as 
to  the  meaning  of  the  expression  "free  on  board,"  as  before 
stated. 

Potter,  an  examiner  in  the  appraisers'  department,  testified 
that  he  passed  the  entry  in  question,  and  endorsed  it  "correct," 
which  merely  meant  that  the  entry  was  sufficient  to  cover  the 
market  value  of  the  goods.  He  further  testified  that  he  found 
from  memory;  and  by  comparison  with  other  goods  in  the 
same  markets,  that  the  market  value  of  these  goods  was  34 
marks  50  pfennigs,  or  35  marks  at  the  mines,  at  the  place 
of  production.  Being  asked  if  he  had  passed,  as  a  rule,  in- 
voices of  asphaltum  from  Mannheim,  German j^,  j.ora  consider- 
able period  before  aiid  after  that  time  at  the  same  rate  of  34.50, 
he  said  that  would  be  impossible  to  say  without  the  papers, 
but  he  presumed  that  that  was  about  the  market  value.  On 
cross-examination  he  stated  that  he  had  no  recollection  as  to 
what  he  found  the  market  value  of  this  importation  to  be,  in- 
dependent of  what  was  written  upon  the  entry  and  invoice- 
To  the  question  "  Have  you  any  recollection  at  all  of  what 
you  did,  in  fact,  find  the  market  value  in  the  principal  foreign 
ports  to  be?"  his  answer  was  "Yes;  I  have  that  recollection, 
because  it  is  so  stated  on  the  invoice  (supplemental);  that  34 
marks  50  pfennigs  per  thousand  kilograms  was  about  the 
usual  price,  and  it  seems  to  have  been  stated  there  on  the  in- 
voice." To  the  further  question,  "  Then,  as  I  understand,  the 
effect  of  your  testimony  is  that  from  looking  at  the  supple- 
mental invoice  you  form  the  impression  that  the  value  at  that 
time  at  the  mines  was  34  mark^  and  50  pfennigs  per  thousand 
kilograms  ? "  his  answer  was  "  Yes,  sir." 

Esterbrook,  chief  liquidating  clerk  of  the  custom-house,  tes- 
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tified  that,  according  to  the  course  of  business  in  the  custom- 
house, under  the  law,  the  entered  value  is  the  value  declared 
upon  the  entry  under  oath,  and  that  the  practice  is,  that  the 
collector  shall  not  levy  duty  on  less  than  the  entered  value, 
though  the  amount  in  the  invoice  is  less.  Another  clerk  testi- 
fied to  the  same  effect. 

Thereupon,  the  evidence  being  closed,  the  counsel  for  the 
government  moved  that  the  jury  be  directed  to  find  for  the 
defendant  upon  the  following  grounds:  1,  that  the  evidence 
does  not  show  the  duty  exacted  on  any  amount  in  excess  of 
the  invoice  value ;  2,  nor  in  excess  of  the  entered  value;  3,  nor 
does  it  make  out  a  case  of  recovery  for  the  plaintiff.  The 
court  having  denied  this  motion,  the  counsel  then  made  a  re- 
quest to  charge  fourteen  separate  propositions,  the  substance 
of  which  was  that  under  section  2000  of  the  Eevised  Statutes, 
which  declares  that ''  the  duty  sliall  not,  however,  be  assessed 
upon  an.  amount  less  than  the  invoice  or  entered  value,"  the 
collector  was  bound  to  assess  the  duty  on  the  amount  stated 
in  tlie  entry  and  in  the  invoice  certified  by  the  consul,  and 
could  not  take  notice  of  the  uncertified  invoice ;  and  that  if 
the  plaintiff  desired  to  have  the  invoice  corrected,  his  remedy 
was  to  demand  an  appraisement  under  section  2926  of  the 
Bevised  Statutes,  which  provides  that  merchandise,  of  which 
incomplete  entry  has  been  made,  or  an  entry  without  specifica- 
tion of  particulars,  either  for  want  of  the  original  invoice  or  for 
any  other  cause,  or  which  has  received  damage  during  the 
voyage,  shall  be  conveyed  to  a  warehouse  and  there  remain 
until  the  particulars,  cost  or  value,  as  the  case  may  require, 
shall  have  been  ascertained,  either  by  the  exhibition  of  the 
original  invoice,  or  by  appraisement,  at  the  option  of  the 
owner,  importer  or  consignee,  and  until  the  duties  shall  have 
been  paid  or  secured  to  be  paid. 

The  court  declined  to  adopt  the  propositions  of  the  counsel, 
but  charged  the  jury  that  as  the  invoice  certified  by  the  consul 
purported  to  show  the  value  of  the  goods  "  free  on  board  at 
Antwerp,"  if  the  jury  were  satisfied  by  the  evidence  that  this 
meant  that  the  value  so  expressed  included  charges,  the  charges 
oT  transportation  and  ])lacing  on  board  ship,  —  charges  from 
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the  markets  of  the  country  to  the  ship  —  then  it  was  not  an 
invoice  of  the  "  dutiable  value,"  but  was  an  incomplete  invoice; 
that  if  this  was  its  character,  the  importer  or  consignee  had  a 
right  to  claim  that  it  was  incomplete,  and  to  ask  that  the 
goods  be  appraised,  or  that  he  might  amend  his  invoice.  The 
charge  then  proceeded  as  follows:  "You  have  heard  Mr. 
Pattersoa  testify  as  to  what  occurred  when  he  presented  this 
ifivoice  to  the  entry  clerk.  .  .  .  Now,  if  he  was  given  to 
undetstand  when  he  presented  that  invoice  there  and  stated 
that  he  wanted  to  get  the  charges  out  in  some  way,  and  pre- 
sented this  additional  paper  —  you  heard  his  testimony  about 
what  he  did  —  if  he  was  given  to  understand  that  he  must 
enter  those  gckxls  at  the  value  expressed  t  that  is,  the  value 
including  the  charges,  the  value  expressed  in  the  invoices, 
and  in  no  other  way,  and  that  they  could  not  get  along  in 
aijy  other  way  than  that,  then  he  was  not  bound  to  ask  for  an 
appraisement.  If  they  gave  him  to  understand  that  that 
was  the  only  thing  he  could  do,  if  they  met  him  right  there 
when  he  wanted  to  put  in  this  additional  invoice,  and  said  the 
only  thing  you  can  do  is  to  enter  these  goods  at  this  value, 
and  the  importer  was  compelled  to  do  it  in  order  to  proceed 
at  all,  and  he  yielded  to  that,  then  he  was  not  bound  to  say 
anything  about  an  appraisement.  But  if  they  did  not  do  that, 
if  they  merely  refused  that  and  gave  him  a  chance  to  ask  for 
an  appraisal  if  he  wanted  to,  and  he  did  not  ask  for  it,  he 
mistook  his  remedy,  and  the  plaintiflf  cannot  recover,  and  it 
was  his  fault  that  he  did  not  enter  thehi  right.  But  if  they 
cut  him  right  off  on  that  subject  and  said  he  must  enter  at 
this  larger  value,  then  it  was  their  fault,  and  the  plaintiff  can 
recover  if  duties  on  charges  were  collected." 

The  court  further  charged,  that  if  the  examiner,  who  ap- 
praised the  goods,  appraised  their  value  in  the  principal  mar- 
kets of  the  country  whence  they  came,  in  the  shape  they  were, 
(that  is,  in  cakes,)  at  34  marks  50  pfennigs,  that  was  their  dutia- 
ble value  and  the  collector  exacted  a  duty  in  excess  for  charges, 
whether  he  called  them  charges  or  not,  and  the  plaintiff  should 
recover  what  he  paid  for  this  duty  on  charges,  because  the  law 
of  1883  took  out  charges  as  a  part  of  the  dutiable  value;  biA 
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that^  if  this  was  not  the  valae  that  the  appraiser  took,  when 
he  says  he  did  appraise  the  goods,  and  the  jury  cannot  tell 
what  it  was,  then  they  cannot  tell  what  duty  was  paid  on 
charges,  and  the  plaintiff  has  not  made  out  his  case. 

As  to  the  deficiency  in  weight,  the  counsel  for  the  govern- 
ment contended,  and  asked  the  court  to  charge,  that  the 
plaintiff  was  not  entitled  to  recover  anything  in  respect  to  the 
difference  between  the  weights  stated  in  the  invoices  and 
entries  and  the  weights  stated  in  the  official  weigher^s  returns. 
The  court  declined  so  to  charge,  and  instructed  the  jury  that 
if  the  deficiency  arose  from  the  loss  of  goods  on  the  passage^ 
a  proportionate  reduction  should  be  made ;  but  not  if  it  arose 
from  mere  shrinkage,  and  if  all  the  goods  that  were  sent 
arrived. 

The  counsel  for  the  government  excepted  to  each  part  of  the 
charge  as  given,  and  to  each  refusal  to  charge  as  requested. 

We  do  not  think  that  the  court  below  committed  any  error 
in  its  instructions  or  in  its  refusals. 

First.  In  regard  to  the  construction  and  effect  of  the  con- 
sular invoice  which  expressed  the  value  of  the  goods  "  free  on 
board,"  it  was  perfectly  proper  and  right  to  instruct  the  jury 
that  if  they  were  satisfied  from  the  evidence  that  this  form  of 
valuation  was  understood  to  include  charges  of  transportation 
from  the  place  of  production  to  the  place  of  shipment,  and 
other  charges  of  shipment  and  transshipment,  then  the  levy 
of  duties  on  such  valuation,  since  the  passage  of  the  act  of 
1883,  was  contrary  to  law,  and  that  the  plaintiff  could  recover 
back  the  duties  levied  on  the  amount  of  such  charges,  provided 
he  took  the  proper  course  to  avail  himself  of  the  error.  This 
is  so  evident  that  it  needs  no  discussion  to  make  it  plainer.     . 

Secondly.  As  to  the  course  which  the  plaintiff  did  pursue, 
we  see  no  error  in  the  position  taken  by  the  court,  that 
although  the  statute  prescribed  a  particular  method  to  be  fol- 
lowed under  section  2926  of  the  Eevised  Statutes,  in  case  of 
an  incomplete  entry  of  goods,  or  an  entry  without  the  specifi- 
cation of  particulars,  (namely,  to  convey  the  goods  to  a  ware- 
house, there  to  remain  until  the  particulars,  cost  or  value 
should  be  ascertained  either  by  the  exhibition  of  the  original 
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invoice,  or  by  appraisement,)  yet  if,  when  the  importer  or 
consignee  pointed  out  the  imperfection,  and  desired  to  correct 
it,  or  have  it  corrected,  he  was  met  by  a  declaration  of  the 
officers  that  he  must  enteir  the  goods  at  the  value  expressed 
in  the  invoice  and  in  no  other  way,  and  was  given  to  under- 
stand that  that  was  the  only  thing  he  could  do,  and  he  was 
compelled  to  do  that  in  order  to  proceed  at  all,  then  he  was 
not  bound  to  ask  for  an  appraisement  under  the  statute.  The 
case  was  prejudged  against  him.  The  theory  of  the  custom 
ho^e  officers  evidently  was,  that  the  valuation  of  the  goods 
in  "the  Qntry  and  invoice  was  binding  on  the  importer,  although 
in  t^t  valu^on  he  had  inadvertently  included  charges  for 
transportatfon,  ^.nd  other  charges,  exempted  from  duty  by  the 
act  of  1883 ;  and  that  it  was  his  own  fault  for  having  so 
included  such  charges,  and  that  he  was  estopped  from  dis- 
puting the  valuatiog.  thus  made  and  sworn  to,  even  thougli 
qualified  by  the  words  "  free  on  board,"  which  could  have  no 
effect  to  alter  the  valuation.  It  is  not  stated  in  these  words, 
but  that  was  the  tendency  of  the  evidence ;  and  we  think  that 
the  jury  were  property  instructed  on  the  subject. 

Thirtlly.  As  to  tTfe  deficiency  in  the  weight  of  the  goods,  as 
the  value  was,  measured  by  the  weight,  both  in  the  invoice 
iind  by  the  aippi^iser,  namely  —  so  much  \>ev  1000  kilograms, 
—  we  think  the  court  was  right  in  telling  the  jury  that  any 
deficiency  arising  from  loss  of  goods,  and  not  from  mere 
shrinkage,  was  a  proper  subject  of  recovery.  If  goods  are 
^laihage<l  or  affected  intrinsically,  that  is  a  matter  for  exami- 
nation and  appraisement  under  section  2927,  Revised  Statutes, 
but  if  any  portion  of  them  haS  never  come  to  hand  but  has 
been  actually  lost,  the  case  would  seem  to  come  within  the 
spirit  of  se*5tion  2921,  which  says  that  "if,  on  the  opening  of 
any  package,  a  deficiency  of  any  article  shall  be  found  on 
examination  \y  the  appraisers,  the  same  shall  be  certified  to 
tlie  collector  jn  the  invoice,  and  an  allowance  for  the  same  be 
made  in  estimating  the  duties."  The  appraiser's  certificate  in 
the  present  case  related  merely  to  jpro  rata  value,  and  not 
to  (juantity,  —  that  was  ascertained  and  certified  by  the 
weigher.     If  only  half  of  the  cargo  was  found  on  board  the 
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ship,  it  could  hardly  be  contended  that  the  importer  would  be 
bound  by  his  entry  and  invoice  to  pay  duty  on  the  entire  cargo 
shipped  at  Antwerp. 

As  to  the  point  that  the  payment  of  the  duties  was  volun- 
tary on  the  part  of  the  plaintiff,  it  is  obvious  to  remark,  that 
the  case  as  already  considered  inVolved  this  very  question. 
The  verdict  of  the  jury  in  favor  of  the  plaintiff,  ilnder  the 
instructions  given,  was  virtually  a  finding  of  the  fact  that  the 
plaintiff  was  compelled  to  pay  the  illegal  duties  in  order  to 
get  possession  of  his  goods.  The  counsel  for  the  government 
says  that  he  ought  to  have  asked  for  a  reappraisal.  The  ques- 
tion whether  he  was  bound  to  take  that  course  or  not  wa9 
involved  in  the  inquiry  submitted  to  the  jury  under  the  second 
head  of  instructions. 

We  see  no  error  in  the  record  and  the  judgment  is 

AJirmed. 


MULLER   V.  NORTON. 

KRBOB    TO    TIIK    CIRCUIT    COURT   OF    THE   UNITED   STATES   FOB  THE 
NORTHERN   DISITMCT   OF   TEXAS. 

No.  91.    Argued  November  8, 11, 1889.—  Decided  December  9, 1889. 

CuHningham  v.  Norton^  125  U.  S.  77,  affirmed  to  the  point  that  the  act  of  the 
legislature  of  Texas  of  March  24, 1879,  in  regard  to. assignments  by  insol- 
vent debtors  for  the  benefit  of  their  creditors  was  intended  to  favor  such 
assignments ;  and  that  a  proWslon  in  such  an  assignment,  void  in  itself, 
did  not  necessarily  vitiate  the  assignment,,  or  prevent  its  execution  for 
the  benefit  of  creditors. 

A  provision  in  an  assignment  for  the  benefit  of  creditors  that  the  assignee 
shall  at  once  take  possession  of  all  the  assigned  property  "  and  convert 
the  same  into  cash"  as*  soon  as  and  upon  tlie  best  terms  possible,  can 
hardly  be  construed  into  a  discretionary  authority  to  sell  on  credit. 

In  Texas  aTwasAlj^mnent  for  the  honcflt  of  creditors,  under  the  statute,  may 
be  mode  to  more  than  ono  assignee. 

« 
This  was^an  action  of  trespass  brought  in  the  court  below 

by  Frederick  ^fuller  and  Adolph  Jacobs,  iissignees  of  the  firm 
of  Louis   Goldsal  &  Company,  of  Denison,   Texas,   against 
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Anthony  Bi,  Norton,  the  United  States  marshal  for  the  North- 
em  District  of  Texas,  and  the  sureties  on  his  official  bond,  for 
levying  upon  and  seizing,  under  certain  attachment  suits  in 
that  court,  the  goods,  wares  and  merchandise  of  said  firm 
which  had  been  assigned  to  the  plaintiffs. 

The  plaintiffs  in  their  petition  set  up  the  fact  of  the  assign- 
ment by  virtue  of  which  they  asserted  title  to  the  property, 
reciting  the  main  portions  of  the  deed  at  length ;  set  out  the 
details  of  the  various  levies  under  the  attachment  suits;  and 
prayed  judgment  for  the  amount  and  value  of  the  goods  levied 
on,  whicliL  were  alleged  to  be  something  over  $34,000.  Upon 
demurrer  to  the  petition,  the  court  below  held  the  deed  of 
ajBsignment  null  and  void,  and,  accordingly,  rendered  a  judg- 
ment in  favor  of  the  defendants.  19  Fed.  Rep.  719.  To  re- 
verse that  judgment  this  writ  of  error  was  prosecuted. 

The  deed  of  assignment  was  as  follows : 

'^Know  all, men  by  thes^  presents  that  we,  Louis  Groldsal 
and  Benjamin  Hassberg,  doing  business  as  merchants  in  Den- 
ison,  Grayson  County,  Texas,  under  the  firm  name  and  style 
of  ^  Louis  Goldsal  &  Co.,'  for  and  in  consideration,  of  the  sum 
of  one  dollar^  to  us  in  hand  paid  by  Fred.  Muller  and  A.  Jacobs, 
of  same  place,  the  receipt  of  which  is  hereby  acknowledged, 
and  tor  the  further  purposes  and  considerations  hereinafter 
stated,  have  this  day  assigned,  bargained,  sold  and  conveyed, 
and  by  these  presents  do  assign,  bargain,  sell  and  convey,  unto 
the  said  Fred.  Muller  and  A.  Jacobs  all  the  property  of  every 
kind  owned  by  us,  or  either  of  us,  individually  or  as  a  firm, 
either  real,  personal  or  mixed,  said  property  consisting  of  our 
stock  of  merchandise  situated  in  our  place  of  business  known 
as  Nos.  204  &  206,  south  side,  Main  Street,  in  Denison,  Texas, 
being  composed  of  dry  goods,  clothing,  boots,  shoes,  hats,  caps, 
tnulks,  valises,  gents'  furnishing  goods,  show-cases,  book  ac- 
counts, etc.,  worth  about  twenty-seven  thousand  dollars,  and 
all  other  property  owned  by  us  or  either  of  us  not  herein  men- 
tioned, exQept  such  of  our  or  either  of  our  property  as  is 
exempt  from  execution  by  the  laws  of  the  State  of  Texas  and 
no  other;  to  have  and  to  hold  unto  them,  the  said  Fred. 
Muller  and  A.  Jacobs,  their  assigns  and   successors,  forever. 


Digiti 


zed  by  Google 


MULLER   v.   NORTON.  503 

Argument  for  Defendants  In  Error. 

This  conveyance  is  made,  however,  for  the  following  purposes, 
to  wit :  We,  the  said  Louis  Goldsal  and  Benjamin  Hassberg, 
doing  business  as  aforesaid  under  the  firm  name  of  ^  Louis 
Goldsal  &  Co.,'  are  insolvent,  being  indebted  beyond  what  we 
or  either  of  us  are  able  to  pay,  and  desire  to  secure  a  just  and 
proper  distribution  of  our  and  each  of  our  property  among  our 
creditors,  and  this  assignment  is  made  in  trust  to  the  said  Fred. 
MuUer  and  A.  Jacobs  for  the  benefit  of  such  of  our  creditors 
only  as  will  consent  to  accept  their  proportional  share  of  our 
estate  and  discharge  us  from  their  respective  claims ;  and  for 
said  purpose  the  acdd  Fred.  MvUer  wad  A.  Jacobs  are  hereby 
authorized  and  dh^ected  to  take  possession  at  once  of  all  the 
property  above  conveyed  and  convert  the  same  into  cash  as  soon 
and  upon  the  best  ter^ns  2>ossible  for  the  best  interest  of  our 
creditors,  and  execute  and  deliver  all  necessary  conveyances 
therefor  to  the  purchasers,  and  to  collect  such  of  the  claims  due 
us  or  either  of  us  as  are  collectible,  and  to  bring  and  prosecute 
such  suits  therefor  as  may  be  necessary,  and  to  execute  and 
deliver  all  proper  receipts,  releases  and  discharges  to  our  said 
debtors  on  the  payment  of  said  claims,  and  to  do  and  perform 
each  and  every  act  and  thing  whatsoever  requisite,  necessary 
and  proper  for  them  to  do  in  and  about  the  premises  for  the 
proper  and  lawful  administration  of  this  trust  in  accordance 
with  the  law ;  and  the  said  Fred.  MuUer  and  A.  Jacobs  shall 
pay  the  proceeds  of  our  said  property,  according  to  law,  to 
such  of  our  creditors  as  shall  legally  consent  to  accept  their 
proportional  share  of  our  estates,  property  and  effects  as  afore- 
said, and  discharge  us  from  their  respective  claims,  and  no 
others,  he  first  paying  the  expenses  of  administering  this  trust, 
and  a  reasonable  compensation  to  himself  for  his  services." 

Mr,  IT.  Hallett  Phillips  for  plaintiffs  in  error.  Mr.  Savmie 
Robertson  also  filed  a  brief  for  same. 

Mr.  D.  A.  MeKnight  (with  whom  was  Mr.  John  Johns  on 
the  brief)  for  defendants  in  error. 

I.  The  deed  of  assignment  is  void,  as  against  non-consenting 
creditors,  for  the  reason  that  it  authorizes  the  assignees  to  sell 
upon  credit. 
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"  To  convert  into  cash "  is  obviously  not  the  equivalent  of 
'^to  sell  for  cash."  The  fair  meaning  of  the  clause,  convert 
the  same  into  ^^  cash,"  is  to  convert  the  same  into  ^^  money." 
It  necessarily  involves  the  authority  to  sell  on  credit,  for  if  the 
clause  is  not  a  direction  to  seliybr  caah^  it  must  be  an  authority 
to  sell  on  credit  .  This  view  is  enforced  by  the  addition  of  the 
phrase  ^^  on  the  best  terms  possible."  In  the  following  cases, 
wherein  the  assignee  had  authority  to  fix  the  ^^  terms"  of  sale, 
it  was  held  that  a  sale  on  credit  was  implied.  Sumner  v.  Hieksy 
3  Black,  532 ;  BtUchinson  v.  Zordj  1  Wisconsin,  286 ;  S.  C.  60 
Am.  Dec.  381 ;  Keep  v.  Sanderson^  12  Wisconsin,  352 ;  He^is 
V.  Shatiffhnessyy  2  Utah,  492 ;  JUoir  v.  Bravm^  14  Barb.  39 ; 
Schufddt  V.  Ahemdhy^  2  Duer,  533: 

In  the  case  at  bar,  the  court  below  held  that  the  assignment 
authorized  a  sale  on  credit,  and  that  for  that  reason  it  was 
void  against  non-consenting  creditors.  MuUer  v.  Norton^  19 
Fed.  Rep.  719.  In  fact  it  appears  to  be  a  settled  rule  in  most 
of  the  States  that  an  authority  to  the  assignor  to  sell  upon 
credit  renders  the  deed  of  assignment  void  on  its  face.  In 
addition  to  the  above  cited  cases  see  McLeary  v.  AUen^  7 
Nebraska,  21 ;  Collier  v.  Davisy  47  Arkansas,  367 ;  Barley  v. 
Jioioe^  105  N.  Y.  171.  The  ground  of  the  ruling  is  that  an 
authority  to  seU  on  credit  tends  to  hinder  or  delay  creditors, 
and  is  obnoxious  to  the  statute  of  13  Eliz.,  which  is  substan- 
tially in  force  in  most  of  the  States.  See  Jaffrey  v.  McGehee^ 
107  U.  S.  365;  Bobinaon  v.  FUioU,  22  Wall.  513;  Meaner. 
Dowdy  128  U.  S.  273. 

Under  the  statutes  of  Texas,  and  the  decisions  of  her  courts, 
a  deed  of  assignment  authorizing  a  sale  upon  credit  is  voidable 
by  non-consenting  creditors.  When  the  assignment  in  ques- 
tion was  made,  there  were  two  statutes  in  force  which  gov- 
omed  it,  namely,  the  statute  against  fraudulent  conveyances, 
substantially  the  statute  of  13  Eliz.,  in  force  from  an  early 
day  (Rev.  Stats.  IS  TO,  Art.  24G5,  p.  863)  and  the  act  regulat- 
ing assignments  for  the  benefit  of  creditors,  approved  March 
24,  1879  (Id.  App.  p.  5).  The  act  of  1879  is  silent  as  to  the 
time,  terms  and  manner  of  sale;  and  where  the  statute  is 
silent,  the  assignee  must  be  governed  by  the  deed  of  assign- 
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ment.  Oydea  v.  PeUr9^  21  N.  Y.  23 ;  .S',  C,  78  Ar.i.  Doc.  122 ; 
In.  re  Lewis,  81  N.  Y.  421 ;  Adler  v.  FvJcer,  1  McCrary,  250 ; 
Hopkins  V.  Bay,  1  Met.  (^lass.)  79 ;  Collier  v.  Davis,  47 
Arkansas,  367.  ir<?y*^  v.  Schneider,  64  Texas,  327,  arose  Under 
the  act  of  1879.  On  the  authority  of  this  case  we  contend 
that  the  court  would  have  held  the  assignment  void  on  its  face 
if  it  had  found  there  authority  to  sell  on  credit.  See  Blum  v. 
Welborne,  58  Texas,  157;  Dwwho  v.  Fish,  68  Texas,  164; 
Keating  v.  Vaxighn,  61  Texas,  518;  Kdler  v.  SmaUey,  63 
Texas,  512.  See  also  Barley  v.  Bowe,  uhl  snj>/*a;  Eleks  v. 
Copdand,  53  Texas,  681,  590 ;  Baldwin  v.  Peet,  22  Texau,  708  ; 
.y.  C.  75  Am.  Dec.  806;  Carlton  v.  Baldwin,  i>2  Texas,  724; 
Saco  v.  BrlUon,  61  Texas,  672.  These  Texas  rulings  were 
ma^le  under  the  statute  against  fraudulent  conveyances,  which 
is  in  force  as  to  deeds  of  assignment  under  tlie  act  of 
1879.  La  BeUe  Wagon  ^Torks  \\  Tldhall,  69  Texas,  291. 
In  view  of  the  state  of  the  law  in  Texas  and  other  States,  a 
Federal  Court  may  hold  this  assignment  void  on  its  face,  Avhere 
the  rights  of  non-resident  creditors  are  involved.  Schooljidd 
V.  Johnson,  11  Fed.  Kep.  297;  Iledan  v.  Jloagland,  10  Ne- 
braska, 511 ;  Bornis  v.  Carter,  20  Nebraska,  566 ;  Edwo/rds  v. 
Mitchell,  1  Gray,  239 ;  Pike  v.  Bacon,  21  Maine,  280 ;  .S'.  C  38 
Am.  Dec.  259 ;  Raleigh  v.  Griffith,  37  Arkansas,  150 ;  Churchill 
V.  Whipple,  41  Wisconsin,  611.  This  case  is  distinguishable 
from  Cunningham  v.  Norton.  The  contention  there  related 
to  paying  over  to  the  debtor  the  surplus  remaining  after  pay- 
ing consenting  creditors. 

11.  The  deed  of  assignment  is  void  as  against  non-consent- 
ing creditors,  for  the  reason  that  it  is  not  made  to  one  assignee 
as  required  by  the  statute. 

Mr  Justice  Lamak,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

The  validity  of  the  above  deed  in  view  of  matters  apparent 
on  its  face  constitutes  the  only  question  for  consideration. 
AVe  think  that  question  is  determined  by  the  principle  laid 
down  in  CunningJiam  \,  Norton,  125  U.  S.  77,  which  reversed 
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the  judgment  on  the  authority  of  which  the  one  now  nnder 
review  Avas  rendered  by  the  court  below.  That  case  involved, 
as  does  this,  the  validity  of  an  assignment  under  the  Texas 
statute  just  referred  to,  which  was  sought  to  be  set  aside  on 
account  of  a  provision  in  the  deed  alleged  to  lie  not  in  con- 
formity with  that  statute.  The  assignments  in  the  two  cases 
are  very  similar ;  the  main  difference  being,  that  the  one  in 
the  Cunningham  case  contains  two  provisions,  neither  of  which 
occurs  in  the  instrument  under  consideration.  The  first  of 
these  provisions  reserves  to  the  assignor  the  surplus  of  the 
proi^erty  assigned  after  the  payment  of  all  the  debts  of 
the  consenting  creditors.  The  second  expressly  authorizes  the 
assignee  to  sell  such  property  on  credit,  according  to  his  dis- 
cretion. This  last  provision,  however,  was  not  called  to  the 
attention  of  the  court  in  that  case.  The  main  contention  was, 
that  the  deed  in  controversy  was  rendered  void  by  the  clause 
directing  the  assignee  to  pay  over  to  the  assignor  the  surplus 
after  paying  in  full  all  the  creditors  who  should  accede  to  the 
deed.  This  court  decided  that  the  said  clause  did  not  affect 
the  validity  of  the  assignment,  but  was  itself  alone  invalidated 
by  reason  of  its  being  in  violation  of  the  statute.  The  decision 
was  based  upon  the  general  construction  of  the  whole  act 
taken  together,  in  view  of  the  main  object  designed  to  be  sub- 
served by  it,  and  of  the  decisions  of  the  Supreme  Court  of 
Texas  upon  many  of  its  express  provisions,  in  which  line  of 
decisions  the  court  indicated  its  full  concurrence.  That  policy 
the  court  declares  to  have  been  the  appropriation  of  the  entire 
estate  of  an  insolvent  debtor  to  the  payment  of  his  debts,  and 
as  a  means  thereto  to  favor  assignments,  and  to  give  them 
such  construction  that  they  may  stand  rather  than  fall ; 
that  its  manifest  purpose  was  to  provide  a  mode  by  which  an 
insolvent  debtor,  desiring  to  do  so,  may  make  an  assignment 
simple  and  yet  effective  to  pass  all  his  property  to  an  assignee 
for  the  benefit  of  such  of  his  creditors  as  will  accept  a  propor- 
tionate share  of  the  said  property,  and  discharge  him  from  their 
claims ;  that  it  further  manifests  the  intention  to  transfer  to 
the  assignee  all  the  property  of  the  debtor  for  distribution 
among  all  the  creditor's ;  that  no  act  of  the  assignee  or  of  the 
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assignor  after  the  assignment  is  made,  or  preceding  it,  but  in 
contemplation  of  it,  however  fraudulent  that  act  may  be,  shall 
divest  the  right  of  the  creditors  to  have  the  trost  administered 
for  their  benefit  in  accordance  with  the  spirit  of  the  statute ; 
and  that,  therefore,  the  provision  reserving  the  surplus  to  the 
debtor  after  payment  of  the  debts  to  the  consenting  creditors, 
even  though  conceded  to  be  not  in  conformity  with  the  require- 
ments of  the  statute,  and  therefore  itself  void,  does  not  vitiate 
the  assignment  or  prevent  its  execution  for  the  benefit  of  the 
creditors,  as  provided  in  the  statute. 

These  principles  apply  with  controlling  force  to  the  assign- 
ment in  the  case  at  bar.  The  ingenious  argument  of  the 
counsel  has  failed  to  point  out  any  distinguishing  features  in 
the  two  cases. 

The  first  ground  upon  which  this  deed  is  assailed  is  the  fol- 
lowing clause  therein:  *^The  said  Fred.  Muller  and  A.  Jacobs 
are  hereby  authorized  and  directed  to  take  possession  at  onco 
of  all.  the  property  above  conveyed,  and  convert  the  same  into 
cash  as  soon  and  upon  the  best  terms  possible  for  the  best  in- 
terest of  our  creditors ; "  which  language  the  court  below  and 
the  counsel  for  the  defendants  claim  is  an  authority  to  the 
assignee  to  sell  upon  credit.  We  do  not  think  that  such  is  a 
correct  or  fair  interpretation  of  the  clause,  taking  the  whole 
instrument  together  and  construing  it  with  reference  to  the 
purpose  manifest  in  all  its  other  provisions  A  positive  direc- 
tion to  ^^ convert"  the  property  assigned  '^into  cash  as  soon 
and  upon  the  best  terms  possible  for  the  best  interest  of  our 
creditors,"  can  hardly  be  construed  into  a  discretionary  au- 
thority to  sell  on  credit,  without  doing  violence  to  the  well- 
established  rule  that  the  power  to  sell  on  credit  will  not  be 
inferred  from  language  susceptible  of  a  different  construction. 
Burrill  on  Assignments,  §  224. 

But  even  if  we  concede  that  the  construction  contended  for 
be  correct,  and  that  the  jolause  thus  construed  is  in  contra- 
vention of  the  statute,  it  will  not;  as  this  court  has  decided, 
operate  to  annul  the  assignment  in  which  all  the  creditors  may 
have  an  interest.  In  Kellogg  db  Co.  v.  MuUer^  68  Texas,  182, 
184,  this  very  point  we  are  now  considering  was  presented  and 
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decided  by  the  court  in  the  following  language :  "  The  first 
exception  to  the  deed  is  that  it  authorized  the  assignee  to  sell 
tlie  property  assigned  on  a  credit,  and  is,  therefore,  void.  The 
])rovision  to  which  we  are  cited"  in  support  of  the  exceptioa  is 
as  follows:  'That  so  soon  as  said  inventory  is  complete,  the 
said  Frederick  MulLer,  as  such  trustee  aforesaid,  shall  there- 
after, Avith  all  reasonable  dispatch,  proceed  to  sell  and  dispose 
of  said  goods,  Avares  and  merchandise  and  furniture,  and  col- 
lect said  book  .accounts  and  bills  receivable,  converting  the 
same  into  cash  or  its  equivalent.'  It  may  be  doubted  if  this 
can  be  construed  to  empower  the  assignee  to  sell  for  anything 
but  money.  .  .  .  But,  however  this  may  be,  even  if  a 
badge  of  fraud,  it  is  not  sufficient  to  authorize  the  court  to 
hold  the  deed  void  upon  its  face ; "  citing  Baldwin  v.  Peety 
22  Texas,  708. 

In  the  assignment  before  us  all  the  property  conveyed  by 
it  is  in  terms  devoted  to  the  payment  of  the  creditors  of  the 
insolvent  debtor.  The  judgment  of  the  court  below  adjudging 
it  to  be  void  upon  its  face,  because  it  permitted  a  sale  on  credit, 
was  erroneous. 

The  second  objection,  that  the  deed  was  not  made  to  one 
assignee,  does  not  require  any  extended  comment.  Under  the 
common  law  an  insolvent  debtor  was  permitted  to  make  an 
assignment  to  a  single  individual  or  to  several.  Burrill  on 
Assignments,  §  91.  It  is  true  the  act  of  March  24, 1879,  speaks 
only  of  an  assignee  ;  but  the  statutory  rule  of  construction  in 
force  in  Texas  is :  '^  The  singular  and  plural  number  shall  each 
include  the  other,  unless  otherwise  expressly  provided."  Rev. 
Stat,  of  Texas  (1879),  Art.  8138,  subdivision  4.  Under  this 
rule,  and  keeping  in  mind  the  policy  of  the  statute  of  1879, 
regulating  assignments,  we  do  not  think  the  deed  of  assign- 
ment in  this  case  void  for  the  second  reason  assigned. 

For  the  reasons  given  the  decree  of  the  court  helow  is  reversed 
aiid  the  case  remanded^  with  directions  to  take  stuihfurther 
proceedings  as  shaU  not  be  inconsistent  with  this,  opinion,  '^ 
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IDAHO  AND  OREGON  LAND  IMPROVEMENT  COM- 
PANY V,   BRADBURY. 

BRBOR  TO    A^D    APPJfiAL    FROM   THE   8C7PREME   COURT   OK    TUB    TER- 
RITORY   OF    II^AHO. 

No.  105.    Submitted  November  13, 1889.  -  Decided  December  23, 1889. 

Where  the  certificate  of  authentication  of  a  record  transmitted  to  this  court 
*on  appeal  begins  by  setting  out  tlic  naine  and  ofllcc  of  tlic  clerk  of  the 
conrt  below  as  the  maker  of  the  certificate,  and  ]fa.s  appended  to  it  thi* 
seal  of  the  court,  but  lacks  the  signature  of  the  clerk,  this  court  lias  ju- 
risdiction of  the  appeal ;  and,  if  no  motion  to  dismiss  is  made  until  it  Ih 
too  late  to  take  a  new  appeal,  will  permit  the  certificate  to  be  amended 
by  adding  the  clerk's  signature. 

Under  the  act  of  April  7,  1874,  c.  80,  §  2,  an  appeal,  and  not  a  writ  of  error, 
lies  to  this  court  from  the  decree  of  a  territorial  court  in  a  proceeding  in 
the  nature  of  a  suit  in  equity,  although  issues  of  fact  have  been  sub- 
mitted to  a  Jury. 

On  appeal  from  the  decree  of  a  territorial  court  in  a  proceeding  in  the 
nature  of  a  suit  in  equity,  this  court  cannot  consider  the  weight  or  sufll- 
ciency  of  evidence,  but  only  whether  the  facts  found  by  the  court  below 
support  the  decree,  and  wliether  there  is  any  error  in  rulings,  duly  ex- 
cepted to,  on  the  admission  or  rejection  of  evidence. 

A  suit  to  enforce  a  mechanic's  lien  under  a  territorial  statute  authorizing  the 
court  to  order  the  real  estate  subject  to  the  lien  to  be  sold,  and  any 
deficiency  to  be  paid  by  the  owner,  as  in  suits  for  the  foreclosure  of 
nH>rtgages,  Is  in  the  nature  of  a  suit  In  equity. 

A  court  of  equity  need  not  formally  set  aside  the  verdict  of  a  Jury  upon 
issues  submitted  to  it,  before  making  a  decree  according  to  its  own  view 
of  the  evidence. 

In  a  suit  in  the  nature  of  a  suit  in  equity,  a  territorial  court,  after  a  jury 
has  found  upon  special  issues  submitted  to  it,  and  has  also  returned  a 
general  verdict,  may  set  aside  the  general  verdict,  and  substitute  its  own 
findings  of  fact  for  the  special  findings  of  the  jury. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  W,  llolcomh  and  Mr,  J,  H.  McGowan  for  appellant. 

Mr.  Samuel  SheUaharger  and  Mr.  Jeremiah  M.  Wilson  for 
appellees. 
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Mb.  Justiob  Gray  delivered  the  opinion  of  the  court. 

This  suit  was  commenced  by  Bradbury  and  Eeinhart  a^nst 
the  Idaho  and  Oregon  Land  Improvement  Company  by  a  com- 
plaint filed  in  a  district  court  of  the  Territory  of  Idaho  on 
September  24,  1883,  alleging,  in  substance,  that  on  April  13, 
1883,  the  parties  made  an  agreement  in  writing,  by  which  the 
plaintiffs  agreed  to  construct,  upon  the  defendant's  land,  and  on 
a  line  designated  by  the  defendant's  engineer  in  charge  of  the 
work,  a  ditch  four  miles  long,  eight  feet  wide  and  two  feet 
deep,  and  of  a  certain  grade  and  slope,  at  certain  prices  by  the 
cubic  yard  for  the  material  moved,  and  on  other  terms  ex- 
pressed in  the  agreement  (a  copy  of  which  was  annexed) ;  that 
on  May  17, 1883,  the  parties  made  a  supplemental  agreement 
(a  copy  of  which  was  also  annexed)  increasing  the  rate  of  com- 
pensation in  some  respects ;  that  on  June  1, 1883,  after  the 
ditch  had  been  completed  by  the  plaintiffs  and  accepted  by  the 
defendant,  the  parties  came  to  a  settlement,  upon  which  it  was 
ascertained  and  a^^reed  that  there  was  due  from  the  defendant 
to  the  plaintiffs  the  sum  of  $16,774.49,  of  which  $10,000  was 
paid,  and  for  the  rest  of  which  the  defendant  gave  its  accept- 
ance for  the  sum  of  $6774.49,  payable  in  fifteen  days^  which 
was  duly  presented  at  maturity,  but  in  no  part  paid,  and  on 
June  27, 1883,  was  protested  for  nonpayment,  and  that  sum, 
with  interest  at  the  rate  of  one  and  a  half  per  cent  a  month, 
was  now  due  from  the  defendant  to  the  plaintiffs;  and  that 
the  plaintiffs,  in  order  to  perfect  a  lien  on  the  ditch  and  adjoin- 
ing land  as  security  for  the  payment  of  that  sum,  on  July  12, 
1883,  filed  with  the  recorder  of  the  county,  as  required  by 
chapter  48  of  the  Code  of  Civil  Procedure  of  Idaho  'Xerntorjj 
a  claim  (a  copy  of  which  was  annexed  to  the  complaint)  stat- 
ing the  substance  of  the  original  and  supplemental  contracts, 
and  the  balance  due  as  aforesaid. 

The  complaint  prayed  for  judgment  directing  a  sale  of  the 
premises,  and  the  application  of  the  proceeds  to  the  payment 
of  the  plaintiffs'  claim,  with  interest  as  aforesaid,  and  costs, 
and  twenty  per  cent  damages,  as  provided  by  the  statutes  of 
the  Territory,  and  also  to  the  payment  of  the  holders  of  any 
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other  liens  who  might  come  in ;  and  that  the  plaintiffs  might 
have  judgment  against  the  defendant  for  any  deficiency  in  the 
proceeds  of  such  sale  to  satisfy  the  amount  due  them,  and  for 
further  relief. 

The  answer  denied  the  completion  of  the  ditch  by  the  plain- 
tiffs and  its  acceptance  by  the  defendant,  or  that  there  was 
due  from  the  defendant  to  the  plaintiffs  more  than  the  sum  of 
$500 ;  and  alleged  that,  if  any  settlement  was  made  between 
the  parties,  it  Avas  under  a  misapprehension  of  facts  caused  by 
false  and  fraudulent  statements  of  the  plaintiffs  that  the  ditch 
had  been  completed  according  to  the  contracts. 

The  court  submitted  several  special  issues  to  a  jury,  who 
found  some  of  them  in  favor  of  the  plaintiffs  and  failed  to 
agree  upon  others,  and  returned  a  general  verdict  for  the 
plaintiffs  in  the  sum  of  84274.49  and  interest. 

The  court  set  aside  the  general  verdict ;  and  made  and  filed 
findings  of  fact,  adopting  as  part  thereof  the  findings  of  the 
jury  as  far  as  they  went,  and  substantially  supporting  all  the 
allegations  of  the  complaint ;  and  from  the  facts  so  found 
made  the  following  conclusions  of  law : 

"1st.  That  the  plaintiffs  are  entitled  to  a  judgment  for  the 
sum  of  $10,107.52,  and  for  costs,  which  includes  the  sum 
found  due,  interest,  and  protest  damages. 

"  2d.  That  the  plaintiffs  are  entitled  to  a  decree  of  foreclosure 
of  the  lien  set  forth  in  their  complaint,  and  it  is  so  ordered." 

By  the  final  decree,  rendered  at  a  hearing  upon  the  plead- 
ings "  and  upon  the  proofs,  records  and  evidence  produced  by 
the  respective  parties,  and  the  court  having  heard  the  proofs 
necessary  to  enable  it  to  render  judgment  herein,  and  it  ap- 
pearing to  the  court  from  the  proofs  herein  that  there  is  now 
due  to  the  plaintiffs  from  the  defendant  the  sum  of  $10,107.52, 
for  principal,  damages  and  interest  upon  the  debt  set  forth 
in  the  complaint,  and  that  all  the  allegations  in  the  complaint 
are  true,"  the  court  ordered  a  sale  of  the  premises  by  public 
auction;  the  payment,  out  of  the  proceeds,  to  the  plaintiffs,. of 
the  sum  of  $10,107.52,  with  costs,  and  interest  at  the  rate  of 
ten  per  cent  from  the  date  of  the  decree;  and  the  amount 
of  any  deficiency  to  be  paid  by  the  defendant  to  the  plainitiffs. 
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The  defendant  moved  for  a  new  trial  for  "  insuiBciency  of 
the  evidence  to  justify  the  verdict  and  findings,"  as  well  as 
for  "  errors  in  law,  occurring  at  the  trial,  and  excepted  to." 

Upon  this  motion,  the  defendant  filed  a  statement,  which 
was  certified  by  the  judge  as  ^'  the  statement  of  the  case,"  and 
contained  parts  of  the  testimony  given  and  offered  at  the  trial, 
and  exceptions  of  the  defendant  to  its  admission  or  exclusion ; 
instructions  given  to  the  jury  and  excepted  to  by  the  defend- 
ant ;  and  a  specification  of  twenty-one  errors,  touching  the 
rulings  upon  evidence  and  the  instructions  to  the  jury,  and  the 
sufficiency  of  the  evidence  in  the  case  and  the  findings  of  the 
jury  to  support  the  court's  findings  of  fact  and  conclusions  of 
law. 

The  defendant's  motion  for  a  new  trial  was  overruled ;  and 
the  defendant  excepted  to  the  ruling,.and  appealed  ^^  from  the 
judgment  and  decree  of  foreclosure  and  sale  "  to  the  Supreme 
Court  of  the  Territory,  Avhich  adjudged  "  that  the  judgment 
of  the  court  below  be  affirmed,  and  that  the  decree  for  fore- 
closure of  mechanic's  lien  be  modified  so  as  that  the  lien  shall 
hold  only  for  the  judgment,  less  the  protest  damages."  10 
Pacific  Reporter,  620.  The  defendant  claimed  an  appeal,  and 
sued  out  a  writ  of  error. 

In  order  to  give  this  court  jurisdiction  of  an  appeal  or  writ 
of  error,  "  an  authenticated  transcript  of  the  record "  of  the 
court  below  must  doubtless  be  filed  in  this  court  at  the  return 
term.  Rev.  Stat.  §  997 ;  Edmonaon  v.  BZoormhire^  7  Wall. 
306. 

In  the  case  before  us,  a  motion  to  dismiss  is  now  made,  on 
the  ground  that  the  record  is  not  authenticated,  because 
neither  the  clerk  nor  the  deputy  clerk  made  the  return  "  under 
his  hand,"  as  well  as  under  the  seal  of  the  court,  as  required 
by  Rule  8  of  this  court. 

In  support  of  this  motion,  reliance  is  placed  on  Blitz  v. 
BrowThy  7  Wall.  693,  in  which  the  only  certificate  of  authenti- 
cation was  a  blank  form,  wanting  both  the  seal  of  the  court 
below  and  the  signature  of  the  clerk,  so  tliat  there  was  really 
no  authentication  whatever;  and  this  court  therefore  dis- 
missed the  writ  of  error,  but  jiermitted  the  plaintiff  in  cri-ur 
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to  withdraw  the  record  for  the  purpose  of  suing  out  a  new 
writ. 

But  in  the  case  at  bar  the  certificate  not  only  begins  with 
setting  out  the  name  and  office  of  the  clerk  as  the  maker  of 
the  certificate,  but  has  appended  to  it  the  seal  of  the  court, 
and  lacks  only  the  clerk's  signature  to  make  it  conform  to  the 
best  precedents.  The  question  presented  is  not  one  of  no  au- 
thentication, but  of  irregular  or  imperfect  authentication;  not 
of  Jurisdiction,  but  of  practice.  It  is  therefore  within  the  dis- 
cretion of  this  court  to  allow  the  defect  to  be  supplied.  Con- 
sidering that  the  motion  to  dismiss  was  not  made  until  it  was 
too  late  to  take  a  new  appeal  or  writ  of  error,  justice  requires 
that  the  record  should  be  permitted  to  be  withdrawn  for  the 
purpose  of  having  the  certificate  of  authentication  perfected  by 
adding  the  signature  of  the  clerk. 

In  Idaho,  as  in  other  Territories,  there  is  but  one  form  of 
civil  action,  in  which  either  legal  or  equitable  remedies,  or 
both,  may  be  administered,  through  the  intervention  of  a  jury, 
or  by  the  court  itself,  according  to  the  nature  of  the  relief 
sought,  provided,  however,  that  no  party  can  be  "  deprived  of 
the  right  of  trial  by  jury  in  cases  cognizable  at  common  law." 
Kev.  Stat.  §  1868 ;  Act  of  Congress  of  April  7, 1874,  c.  80, 
§  1, 18  Stat.  27;  Idaho  Code  of  Civil  Procedure  of  1881,  §§  138, 
139, 230,  309,  353 ;  Ely  v.  JVeiv  Mexico  Railroad,  129  U.  S.  291. 

Congress  has  prescribed  .that  the  appellate  jurisdiction  of 
this  court  over  "judgments  and  decrees"  of  the  Territorial 
courts,  "  in  cases  of  trial  by  jury  shall  be  exercised  by  writ  of 
error,  and  in  all  other  cases  by  appeal ;"  and  "  on  appeal,  in- 
stead of  the  evidence  at  large,  a  statement  of  the  facts  of  the 
case  in  the  nature  of  a  special  verdict,  and  also  the  rulings  of  the 
court  on  the  admission  or  rejection  of  evidence  Avhen  excepted 
to,  shall  be  made  and  certified  by  the  court  below,"  and  trans- 
mitted to  this  court  with  the  transcript  of  the  record.  Act  of 
April  7,  1874,  c.  80,  §  2,  18  Stat.  27,  28. 

The  n^jcessary  effect  of  this  enactment  is  that  no  judgment 

or  decree  of  the  highest  court  of  a  Territory  can  be  reviewed 

by  this  court  in  matter  of  fact,  but  only  in  matter  of  law.    As 

observed  by  Chief  Justice  Waite,  **  We  are  not  to  consider  the 
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testimony  in  any  case.  Upon  a  writ  of  error,  we  are  oonfined 
to  the  bill  of  exceptions,  or  questions  of  law  otherwise  pre- 
sented by  the  record;  and  upon  an  appeal,  to  the  statement 
of  facts  and  rulings  certified  by  the  court  below.  The  facts 
set  forth  in  the  statement  which  must  come  up  with  the  appeal 
are  conclusive  on  us."  Hecht  v.  Bougktanj  105  U.  S.  335, 
236. 

The  provision  of  this  act,  permitting  a  writ  of  error  ^^in 
cases  of  trial  by  jury  "  only,  evidently  has  regard  to  a  trial  by 
jury,  as  in  an  action  at  common  law,  in  which  there  is  and 
must  be  a  trial  by  jury,  and  the  court  is  not  authorized  to  tiy 
and  determine  the  facts  for  itself,  unless  a  jury  is  waived  by 
the  parties  according  to  statute ;  and  has  no  application  to  a 
trial  of  special  issues  submitted  to  a  jury  in  a  proceeding  in 
the  nature  of  a  suit  in  equity,  not  as  a  matter  of  right,  or  to 
settle  the  issues  of  fact,  but  at  the  discretion  of  the  court,  and 
simply  to  inform  its  conscience,  and  to  aid  it  in  making  up  its 
own  judgment  upon  the  facts,  and  the  real  trial  of  the  facts  is 
by  the  court  and  not  by  a  jury.  In  all  proceedings  in  the 
Territorial  courts  in  the  nature  of  suits  in  equity,  therefore,  as 
well  as  in  those  proceedings  in  the  nature  of  actions  at  com- 
mon law  in  which  no  trial  by  jury  is  had,  (^either  because  a 
jury  has  been  duly  waived,  or  because  the  issues  tried  are  issues 
of  law  only,)  the  appellate  jurisdiction  of  this  court  must  be 
invoked  by  appeal,  and  not  by  writ  of  error.  Davis  v.  Alvord^ 
94  U.  S.  545;  Davis  v.  Fredericks,  104  U.  S.  618;  Stary  v. 
Jilack,  119  U.  S.  235. 

It  must  also  be  borne  in  mind  that,  as  already  seen,  in  either 
class  of  cases,  whether  equitable  or  legal,  coming  up  by  appeal 
from  a  Territorial  court  after  a  hearing, or  trial  on  the  facts^ 
the  evidence  at  large  cannot  be  brought  up,  (as  it  is  in  cases  in 
equity  from  the  Circuit  Courts  of  the  United  States,)  but  only 
"  a  statement  of  facts  in  the  nature  of  a  special  verdict,"  and 
rulings  made  at  the  trial,  and  duly  excepted  to,  on  the  ad- 
mission or  rejection  of  evidence.  Consequently  the  authority 
of  this  court,  on  appeal  from  a  Territorial  court,  is  limited  to 
determining  whether  the  court's  findings  of  fact  support  its 
judgment  or  decree,  and  whether  there  is  any  error  in  rulings, 
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duly  excepted  to,  on  the  admission  or  rejection  of  evidence ; 
and  does  not  extend  to  a  consideration  of  the  weight  of  evi- 
dence, or  its  Bofflciency  to  support  the  conclusions  of  the  court. 
Sb^vnqfeOow  v.  Gwin,  99  U.  S.  610 ;  Cannon  v.*  Pratt,  99  U.  S. 
619;  NeAvn  v.  WdU,  104  U.  8.  428;  HechtY.  BoughUm,  105 
tr.  S.  385,  386;  Gray  v.  Howe,  108  U.  S.  12;  EileTB  v.  Boat- 
man,  111  U.  8.  856 ;  Zechmdorfv.  Johnson,  128  U.  S.  617. 

The  present  suit  was  brought  to  enforce  a  mechanic's  lien 
created  by  the  statutes  of  the  Territory,  which  authorize  the 
court  in  such  a  suit  to  order  both  a  sale  of  the  real  estate  that 
is  subject  to  the  lien,  and  judgment  against  the  owner  thereof 
for  any  deficiency  in  the  proceeds  of  the  sale,  "  in  like  manner 
and  with  like  effect  as  in  actions  for  the  foreclosure  of  mort- 
gages." Idaho  Code  of  Civil  Procedure,  §§  815,  826.  The 
relief  provided  for  in  those  statutes,  sought  by  the  complaint, 
and  granted  by  the  court,  was  purely  equitable,  and  the  pro- 
ceeding was  in  the  nature  of  a  suit  in  equity.  Canal  Co.  v. 
Gordon,  6  Wall.  561 ;  Davis  v.  Alvord,  94  IT.  S.  545 ;  Brewster 
V.  Wakefield,  23  How.  118,  128 ;  Walh^  v.  Dremlle,  13  Wall. 
440 ;  Marin  v.  LaUey,  17  Wall.  14 ;  Rule  92  in  Equity. 

The  district  court  so  treated  the  case,  as  is  evident  from  its 
having  made  its  own  findings  of  fact  on  some  of  the  questions 
at  issue,  and  having  based  its  decree,  not  upon  the  findings  of 
the  jury,  but  upon  the  proofs  produced  at  the  final  hearing — 
neither  of  which  would  it  have  been  authorized  to'do,  had  the 
suit  been  in  the  nature  of  an  action  at  common  law,  the  parties 
not  having  waived  a  trial  by  jury.  Morgam,  v.  Gay,  19  Wall. 
81 ;  Hodges  v.  Easton,  106  XJ.  S.  408 ;  Baylies  v.  Traoellerff 
Ins.  Co.,  118  TJ.  8.  816 ;  Act  of  Congress  of  April  7,  1874,  c. 
80,  §  1,  18  Stat.  27 ;  Idaho  Code  of  Civil  Procedure,  §§  361, 


The  writ  of  error  must  therefore  be  dismissed,  and  the  case 
considered  as  pending  upon  the  appeal  alone.  StringfeUmo  v. 
Cain,  99  TJ.  8.  610,  612. 

The  case  being  one  of  equitable  jurisdiction  only,  the  court 
was  not  bound  to  submit  any  issue  of  fact  to  the  jury,  and, 
having  done  so,  was  at  liberty  to  disregard  the  verdict  and 
findings  of  the  jury,  either  by  setting  them  or  dkwy  of  them 
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aside,  or  by  letting  them  stand,  and  allowing  them  more  or 
less  weight  in  its  final  hearing  and  decree,  according  to  its 
own  view  of  the  evidence  in  the  cause.  By  the  settled  course 
of  decision  in  this  court,  it  is  not  necessary  that  a  court  of 
equity  should  formally  set  aside  the  verdict  or  finding  of  a 
jury,  before  proceeding  to  enter  a  decree  which  does  not  con- 
form to  it.  Pr(mt  V.  Roby,  15  Wall.  471, 475 ;  Basey  v.  Gal' 
lagher,  20  Wall.  670 ;  Garsed  v.  BeaU,  92  U.  S.  684,  695 ; 
Johnson  v.  Earmon,  94  IT.  S.  371,  372;  Watt  v.  Starke^  101 
IT.  S.  247,  252 ;  Quinhy  v.  CorOan,  104  IT.  S.  420,  424 ;  WiUm 
V.  Riddle,  123  IT.  S.  608,  615. 

The  case  of  Basey  v.  GaUagheT,  just  cited,  is  quite  analogous 
to  the  case  at  bar. .  In  a  suit  brought  in  a  district  court  of  the 
Territory  of  Montana  for  an  injunction  against  the  diversion 
of  a  running  stream  in  which  the  plaintiff  asserted  a  right  by 
prior  appropriation  for  the  purpose  of  irrigation,  the  court  sub- 
mitted specific  issues  to  a  jury,  and  afterwards  heard  the  case 
upon  the  pleadings  and  proofs  and  the  findings  of  the  jury,  and 
rendered  a  decree  for  the  plaintiffs,  in  which  it  disregarded 
some  of  those  findings  and  adopted  others ;  and  that  decree 
was  affirmed  by  the  Supreme  Court  of  the  Territory,  and  by 
this  court  on  appeal,  notwithstanding  a  provision  in  the  stat- 
utes of  that  Territory,  (similar  to  §  361  of  the  Idaho  Code  of 
Civil  Procedure,)  that  in  civil  actions  "  an  issue  of  fact  must  be 
tried  by  a  jiiry,  unless  a  jury  trial  is  waived." 

The  action  of  the  district  court  of  the  Territory  of  Idaho, 
therefore,  in  setting  aside  the  general  verdict,  and  substituting 
its  own  findings  of  fact  for  the  special  findings  of  the  jury,  was 
a  lawful  exercise  of  its  equitable  jurisdiction,  the  propriety  of 
which  cannot  be  reviewed  by  this  court ;  and  it  is  quite  imma- 
terial whether  the  general  verdict  was  consistent  with  the  find- 
ings of  the  jury,  or  with  the  evidence  introduced  at  the  trial. 

The  only  other  matters  specified  or  argued  in  the  brief  of  the 
appellant  are  two  exceptions  to  the  admission  or  rejection  of 
evidence. 

The  first  exception  was  to  the  admission  of  evidence,  offered 
by  the  plaintiffs,  tending  to  show  that  by  the  direction  and 
with  the  consent  of  one  Case,  the  defendant's  vice-president 
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and  general  manager,  and  under  the  sapervision  of  the  defend- 
ant's engineer,  the  ditch  was  made  ten  feet  wide  and  three 
feet  deep,  whereas  the  original  contract  annexed  to  the  com- 
plaint was  for  a  ditch  eight  feet  wide  and  two  feet  deep.  But 
the  supposed  yariance  between  the  complaint  and  the  proof 
did  not  exist.  The  complaint  did  not  proceed  upon  the  written 
contracts  alone,  but  upon  the  defendant's  acceptance  of  the 
ditch  and  the  subsequent  settlement  between  the  parties.  And 
the  court  found,  as  facts,  that  the  chsuiges  in  the  dimensions  of 
the  ditch  were  made  with  the  knowledge  and  consent  of  Case, 
and  before  the  execution  of  the  supplemental  agreement ;  that 
the  ditch,  when  completed,  was  accepted  by  the  defendant 
through  its  general  manager,  and  had  ever  since  been  appro- 
priated and  used  by  the  defendant;  that  the  settlement  be- 
tween the  parties  was  based  upon  estimates  and  measurements 
made  by  the  defendant's  engineer  in  charge  of  the  construction 
of  the  ditch ;  and  that  there  was  no  fraud  or  misrepresentation 
on  the  part  of  the  plaintiffs  in  or  concerning  that  settlement. 
The  other  exception  was  to  the  exclusion  of  testimonj'-, 
offered  by  the  defendant,  of  one  Strahorn,  its  general  manager 
at  the  time  of  the  completion  and  acceptance  of  the  ditch,  and 
who  had  previously  been  its  treasurer,  tending  to  show  that, 
at  the  time  of  the  execution  of  the  original  contract,  the  plain- 
tiffs were  informed  by  him  that  Case  had  no  authority  from 
the  defendant  to  contract  for  a  ditch  of  larger  dimensions  than 
those  specified  in  that  contract.  But  it  was  a  sufficient  reason 
for  excluding  that  testimony,  that  the  offer  was  only  to  show 
that  the  plaintiffs  were  told  that  Case  had  no  authority  to  vary 
the  dimensions  of  the  ditch,  and  was  unaccompanied  by  any 
offer  of  evidence  that  Case  had  in  fact  no  such  authority,  and 
at  the  time  of  the  offer  no  evidence  as  to  the  actual  authority 
of  Case  appears  to  have  been  introduced;  and  the  offer  to 
pro  e  the  information  given  to  the  plaintiffs  was  not  renewed 
after  the  court  had  allowed  Strahorn,  against  objection  and 
exception  by  the  plaintiffs,  to  testify  that  neither  he  nor  Case 
had  any  authority  from  the  defendant's  board  of  directors  to 
enlarge  the  dimensions  of  the  ditch,  and  that  the  board  had 
never  ratified  the  enlargement  of  the  ditch. 
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It  does  not  appear  that  the  whole  eyidence  at  the  trial  k 
recited  in  the  statement  of  the  case ;  and  if  it  had  been,  this 
court,  as  already  shown,  could  have  considered  it  for  the  single 
purpose  of  passing  upon  the  exceptions  taken  to  the  admission 
or  rejection  of  parts  of  it,  and  not  for  the  purpose  of  deciding 
whether  the  whole  evidence  supported  the  findings  of  the 
court. 

The  result  is  that  the  appellant  has  not  been  prejudiced  by 
the  rulings  and  decree  below  in  any  particular  within  the  ap- 
pellate jurisdiction  of  this  court. 

Ordered^  thai,  ihs  record  may  he  withdrawn  wad  amended  hy 
procwrmg  the  eiffiuUure  of  ihe  derk  of  the  Supreme  Court 
of  the  Territory  to  the  ceriijioate  of  a^uthenticationy  and 
thaty  upon  the  return  of  the  record  eo  amended^  the  decree 
of  that  court  he  affia^med. 
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SINGER  MANUFACTURING  COMPANY  v,  RAHN. 

EBBOB   TO  THE    OIBOUrr   OOUBT    OF   THE    UKmCD    STATES    FOB  THE 
DISTlEaOT  OF  MIKinBSOTA. 

No.  122.    Submitted  Korember  20, 1889. — Dedded  DMembwr  28, 1889. 

A  persoD  employed  by  a  corporation  under  a  written  contract  to  sell  sewing- 
machines,  and  to  be  paid  for  bis  sendees  by  commissions  on  sales  and 
coUections ;  the  company  furnishing  a  wagon,  and  he  f umishlng.a  horse 
and  harness,  to  be  used  excloslyely  In  canvassing  for  snch  sales  and  in 
the  general  prosecution  of  the  business;  and  he  agreeing  to  give  his 
whole  time  and  best  energies  to  the  business,  and  to  employ  himself 
under  the  direction  of  the  company  and  under  such  mles  and  instructions 
as  it  or  its  manager  shall  prescribe ;  is  a  servant  of  the  company,  and  the 
company  is  responsible  to  tliird  persons  injured  by  his  negligence  in  the 
course  of  his  employment. 

The  original  action  was  brought  by  Eatie  Bahn,  a  citizen  of 
Minnesota,  against  the  Singer  Mannfacturing  Company,  a  cor- 
poration of  New  Jersey,  for  personal  injuries  done  to  the 
plaintiff  by  carelessly  driving  a  horse  and  wagon  against  her, 
when  crossing  a  street  in  Minneapolis.    The  complaint  alleged 
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that  the  driver  of  the  wagon  was  the  defendant's  servant  and 
engaged  in  its  business.  The  answer  denied  this,  and  alleged 
that  the  driver,  one  Corbett^  was  engaged  in  selling  sewing- 
machines  on  commission,  and  not  otherwise,  for  the  defend- 
ant   The  replication  denied  the  allegations  of  the  answer. 

At  the  trial  before  a  jury,  after  the  plaititiff  had  introduced 
evidence  to  maintain  the  issues  on  her  part,  the  defendant  put 
in  evidence  the  contract  between  itself  and  Corbett,  headed 
^^  Canvasser's  Salary  and  Commission  Contract,"  the  material 
provisions  of  which  were  as  follows : 

^^  1st.  The  party  of  the  first  part  agrees  to  pay  unto  the 
party  of  the  second  part,  for  his  services  in  selling  and  leasing 
the  Singer  sewing-machines,  five  dollars  for  each  and  every 
acceptable  sale  of  a  new  machine  sold  by  him ;  and  in  addi- 
tion to  said  five  dollars  a  further  sum  of  ten  per  cent  of  the 
gross  price  realized  for  said  sales  so  made  shall  be  paid  to  said 
second  party,  which,  in  addition  to  the  five  dollars  on  each 
acceptable  sale,  shall  be  deemed  a  selling  commission. 

^^2d.  The  party  of  the  first  part  shall  pay  unto  the  second 
party,  for  his  further  services,*  a  collecting  commission  of  ten 
per  cent  on  the  amounts  or  balances  due  from  customers  hav- 
ing purchased  machines  fi*om  him,  payable  as  the  cash  shall 
be  collected  and  paid  over  to  the  said  first  party  or  its  author- 
ized representatives  at  Minneapolis ;  and  the  said  per  centum 
so  paid  shall  be  in  full  for  the  services  of  said  second  party  in 
collecting  or  other  service  rendered  to  date  thereof." 

^'  7th.  The  said  first  party  agrees  to  furnish  a  wagon,  and 
any  damage  to  said  wagon  through  negligence  shall  be  at  the 
cost  and  expense  of  said  second  party ;  and  the  said  second 
party  agrees  to  furnish  a  horse  and  harness,  to  be  used  exclu- 
sively in  canvassing  for  the  sale  of  said  machines  and  the  gen- 
eral prosecution  of  said  business ;  and  said  second  party  agrees 
to  give  his  exclusive  time  and  best  energies  to  said  business, 
and  pay  all  expenses  attending  same. 

^^  8th.  The  said  second  party  agrees  to  employ  himself  under 
the  direction  of  the  said  Singer  Manufacturing  Company,  and 
under  such  rules  and  instructions  as  it  or  its  manager  at 
Minneapolis  shall  prescribe,  and  in  all  respects  to  comport 
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himself  to  the  best  interests  of  the  business  of  the  said  first 
party,  and  to  neither  sign  nor  to  make  use  of  the  name  of  the 
said  company  in  any  manner  whereby  the  public  or  any  indi- 
vidual may  be  led  to  believe  that  the  said  company  is  respon- 
sible for  his  actions,  said  party's  power  being  simply  to  make 
sales  and  turn  over  the  proceeds  to  the  said  first  party.  If  any 
special  acts  are  required  of  said  second  party,  the  power  to 
perform  the  same  will  be  specially  delegated." 

^'  10th.  It  is  further  agreed  that  if  said  second  party  sells 
any  other  than  the  machines  furnished  to  him  by  said  first 
party,  it  shall  work  a  forfeiture  of  any  commissions  that  accrue 
under  this  agreement,  if  violated  prior  to  the  termination  of 
the  same." 

"  12th.  This  agreement  may  be  terminated  by  the  first  party 
at  any  time,  and  by  said  second  party  by  giving  first  party 
ten  days'  notice  in  writing." 

The  defendant  requested  the  court  to  instruct  the  jury  "  that 
the  contract  under  which  Corbett,  the  driver  of  the  horse  caus- 
ing the  accident,  was  operating  made  him  an  independent  con- 
tractor, and  the  defendant  could  not  be  liable  for  any  damage 
done  through  his  negligence,  if  he  was  negligent."  The  court 
declined  to  give  the  instruction  requested,  and  instructed  the 
jury  that  the  contract  established  the  •relation  of  servant  and 
master  between  Corbett  and  the  defendant,  and  that  the  de- 
fendant was  answerable  for  Corbett's  negligence  while  engaged 
in  its  service. 

The  jury  returned  a  verdict  for  the  plaintiff  in  the  sum  of 
$10,000,  upon  which  judgment  was  rendered ;  and  the  defend- 
ant tendered  a  bill  of  exceptions,  and  sued  out  this  writ  of 
error. 

JUr.  Grosvenor  Lowrey  and  Mr,  Jo^q>h  S.  Auerbachy  for 
plaintiff  in  error,  submitted  on  their  brief. 

The  plaintiff  in  error  never  employed  or  contracted  with 
Corbett  to  drive  a  horse ;  his  sole  relation  to  the  company  was 
that  of  an  independent  contractor  to  canvass  for  sales,  furnish- 
ing his  own  means. 

The  seventh  section  of  the  contract  binds  the  company  to 
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furnish  a  wagon,  and  Corbett  to  famish  a  horse  and  haTiiess 
to  be  used  exclusivelj  in  canvassing  for  the  sale  of  maobines 
and  the  general  prosecution  of  that  business.  Corbett  agreed 
to  give  his  best  energies  to  the  business,  and  to  pay  all  e;c- 
penses.  Under  these  circumstances  the  loan  of  the  wagon 
takes  classification  in  the  law  only  as  a  bailment.  Such  bail- 
ments taken  alone  do  not  create  a  relation  of  master  and  ser- 
vant between  bailor  and  bailee.  Qtcamum  v.  Burnett^  6  M. 
&  W.  499 ;  Stevens  v.  Armstron^^  2  Selden,  435 ;  Rapson  v. 
CubiM,  9  M.  &  W.  710 ;  CaHer  v.  Berlin  MiOs,  58  K  H.  52; 
Sprovl  V.  Hemmingway^  14  Pick.  1 ;  xS  (7.  25  Am.  Dec.  350 ; 
Powlea  V.  Eider^  6  EL  &  Bl.  207 ;  Venahles  v.  Smith,  2  Q.  B, 
D.  279 ;  King  v.  Sp^tTr,  8  Q.  B.  D.  104 ;  Schvlar  v.  Eudson 
River  Ra/ilroad,  38  Barb.  653. 

The  effect  of  stipulations  similar  to  those  contained  in  the 
eighth  section,  subjecting  a  contractor  to  the  direction,  regula- 
tion and  control  of  a  co-contractor,  has  been  often  considered 
by  the  courts.  Such  control  as  is  here  reserved  is  not  regarded 
as  indicating  the  relation  of  master  and  servant,  but,  on  the 
contrary,  as  being  entirely  consistent  with  the  relation  of  prin- 
cipal and  agent,  or  of  contractor  and  co-contractor.  The  gen- 
eral distinction  appears  to  be  that  he  is  a  master  (and  subject 
to  the  doctrine  of  respondeat  superior^  who  retains  —  and  he  is 
a  servant  (and  capable  to  plead  that  maxim  in  defence)  who 
surrenders  —  the  right  to  determine  the  means  or  manner  of 
accomplishing  the  object  of  the  contract.  He  is  a  prvncipal 
and  not  a  master  who  retains  the  right  to  direct  what  ends 
shall  be  attempted,  leaving  the  means  to  the  management  of 
the  agent.  Blahe  v.  Ferris,  1  Selden  (5  N.  Y.)  48 ;  S.  C.  55 
Am.  Deo.  804 ;  Pack  v.  New  York  CUy,  4  Selden,  222 ;  KdLy 
V.  Mayor  of  New  York,  1  Keman,  432 ;  Allan  v.  WiUard,  57 
Penn.  St.  374 ;  Painter  v.  Mayor  &f  Pittsburgh,  46  Penn.  St. 
213  ;  Reed  v.  Allegheny  City,  79  Penn.  St.  300 ;  Erie  v:  Cautr 
kms,  85  Penn.'  St.  247 ;  Edmundson  v.  Pittsburgh  (&o.  Railr 
road,  111  Penn.  St.  316 ;  Ouff^^,  Newark  <&  New  York  Rmlroad, 
6  Vroom  (36  K  J.  Law)  17;  Conners  v.  Hennessey,  112  Mass. 
96 ;  Wood  v.  Cobb,  13  Allen,  58 ;  Samtielson  v.  Cleveland  Iron 
Mining  Co.,  49  Michigan,  164 ;  Reedie  v.  London  dk  North- 
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taestem  BaHuoay^  4  Exch.  243 ;  Stede  v.  Souiheaatem  Jlailway, 
16  C.  B.  550  ;  Jones  v.  Liverpool,  14  Q.  B.  D.  890. 

Mr.  W.F.  CloughyMr.John  W.  TTi^i* and Jf r.  Oharlet A, 
Ehert,  for  defendant  in  error,  submitted  on  their  brief,  citing: 
Pwwiet  V.  Butland  iSkc.  HcMroad,  28  Vermont,  297 ;  Michod 
V.  Sta/rUon,  8  Hun,  462 ;  DalA/dl  v.  Tyrer,  EL  BL  &  EL  899 ; 
Blake  v.  Ferris,  5  N.  Y.  (1  Selden)  48 ;  8.  C.  65  Am.  Deo.  804; 
liegina  v.  Turner,  11  Cox  Crim.  Cas.  551 ;  Fenton  v.  Dublin 
Steam  Packet  Co.,  8  Ad.  &  EL  835 ;  Burgess  v.  Oray,  1  C.  B. 
578 ;  Schwarta  v.  Oilmore,  45  Illinois,  455  ;  8.  C.  92  Am.  Dec 
227;  Fink  v.  Missouri  Furnace  Co.,  10  Missouri  App.  61; 
8.  C.  82  Missouri,  276 ;  8j>eed  v.  Atlantic  <&  Pacific  RaUrOad, 
71  Missouri,  303 ;  Huff  v.  Ford,  126  Mass.  24 ;  Carter  v.  BerUn 
Mills,  58  K  H.  52 ;  Forsyth  v.  ITooper,  11  Alien,  419;  City  of 
8t.  Paul  V.  8eitz,  3  Minnesota,  297 ;  8.  C.  74  Am.  Dec.  753; 
McOuire  v.  Grwnt,  1  Dutcher  (25  N.  J.  Law)  356;  8.  C.  67 
Am.  Deo.  49 ;  Quat^man  v.  BumeU,  6  M.  &  W.  499 ;  BrackeU 
V.  Lubke,  4  Allen,  138;  &  C.  81  Am.  Dec.  694;  Campbell  v. 
Zimsford,  88  Alabama,  512;  8adler  v.  Henlock,  4  EL  &  BL 
570  ;  Blake  v.  TIdrst,  2  H.  &  C.  20 ;  RaH/road  Co.  v.  Banning^ 
15  Wall.  649 ;  Faren^Y.  Sellers,  39  La.  Ann.  1011 ;  ZirmehanY. 
BoUins,  137  Mass.  123 ;  Cincinnati  v.  8tone,  5  Ohio  St.  38 ; 
Frie  V.  Cavikins,  85  Penn.  St.  247  ;  Edm/undson  v.  Pittsburgh 
dkc.  Railroad,  111  Penn.  St.  316 ;  AUen  v.  Willard,  57  Penn. 
St.  374^  Patten  v.  Rea,  2  C.  B.  (N.  S.)  606 ;  VenaUes  v.  Smith, 
2  Q.  B.  D.  279 ;  Joslin  v.  Grand  Rapids  Ice  Co.,  50  Michigan, 
516 ;  MuhehiU  v.  ^o^,  31  Minnesota,  364. 

Mb.  Justice  Okay,  after  stating  the  case  as  above  reported, 
delivered  the  opinion  of  the  court. 

The  general  rules  that  must  govern  this  case  are  undisputed, 
and  the  only  controversy  is  as  to  their  application  to  the  con- 
tract between  the  defendant  company  and  Corbett,  the  driver, 
by  whose  negligence  the  plaintiff  was  injured. 

A  master  is  liable  to  third  persons  injured  by  negligent  acts 
done  by  his  servant  in  the  course  of  his  employment,  altboogh 
the  master  did  not  authorize  or  know  of  the  savant's  act  or 
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neglect,  or  even  if  he  disapproved  or  forbade  it.  Philadelphia 
<b  Beading  Railroad  v.  Derhy^  14  How.  468,  486.  And  the 
relation  of  master  and  servant  exists  whenever  the  employer 
retains  the  right  to  direct  the  manner  in  which  the  bosiness 
shall  be  done,  as  well  as  the  resnlt  to  be  accomplished,  or,  in 
other  words,  ^^  not  only  what  shall  be  done,  but  how  it  shall 
be  done."    Jiailroad  Co.  v.  Harming^  15  Wall.  649,  666. 

The  contract  between  the  defendant  and  Corbett,  upon  the 
construction  and  effect  of  which  this  case  turns,  is  entitled 
"Canvasser's  Salary  and  Commission  Contract."  The  com- 
pensation to  be  paid  by  the  company  to  Corbett,  for  selling  its 
machines,  consisting  of  "  a  selling  commission  "  on  the  price  of 
machines  sold  by  him,  and  "a  collecting  commission"  on  the 
sums  collected  of  the  purchasers,  is  uniformly  and  repeatedly 
spoken  of  as  made  for  his  ^^  services."  The  company  may  dis- 
charge him  by  terminating  the  contract  at  any  time,  whereas  he 
can  terminate  it  only  upon  ten  days'  notice.  The  company  is 
to  furnish  him  with  a  wagon ;  and  the  horse  and  harness  to  be 
furnished  by  him  are  ^'to  be  used  exclusively  in  canvassing 
for  the  sale  of  said  machines  and  the  general  prosecution  of 
said  business." 

But  what  is  more  significant,  Corbett  ^'  agrees  to  give  his 
exclusive  time  and  best  energies  to  said  business,"  and  is  to 
forfeit  all  his  commissions  under  the  contract,  if  while  it  is  in 
force  he  sells  any  machines  other  than  those  furnished  to  him 
by  the  company ;  and  he  further  "  agrees  to  employ  himself 
under  the  direction  of  the  said  Singer  Manufacturing  Company, 
and  under  such  rules  and  instructions  as  it  or  its  manager  at 
Minneapolis  shall  prescribe." 

In  short,  Corbett,  for  the  commissions  to  be  paid  him,  agrees 
to  give  his  whole  time  and  services  to  the  business  of  the  com- 
pany ;  and  the  company  reserves  to  itself  the  right  of  prescribing 
^nd  regulating  not  only  what  business  he  shall  do,  but  the 
manner  in  which  he  shall  do  it ;  and  might,  if  it  saw  iit,  instruct 
him  what  route  to  take,  or  even  at  what  speed  to  drive. 

The  provision  of  the  contract,  that  Corbett  shall  not  use  the 
name  of  the  company  in  any  manner  whereby  the  public  or 
any  individual  may  be  led  to  believe  that  it  is  responsible  for 
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his  aetions,  does  not  and  cannot  affeot  its  responsibility  to 
third  persons  injured  by  his  negligence  in  the  coarse  of  his 
employment. 

The  Circuit  Court  therefore  rightly  held  that  Corbett  was 
the  defendant's  servant,  for  whose  negligence  in  the  course  of 
his  employment,  the  defendant  was  responsible  to  the  plain- 
tiff. Bail^road  Co.  v.  Harming^  above  cited;  Linnehan  v. 
RoUvM^  187  Mass.  123 ;  JSsgma  v.  Turner^  11  Cox  Crim.  Cas. 
651. 

_____^^^__^  Judgment  affirmed, 

SUGG  t>.  THORNTON. 

ESBOB  TO  THB  8UPSBMB  COUBT  OF  THE  STATE  OF  TEXAS. 
No.  1141.    Submitted  December  9, 1889.  —  Deoided  December  28, 1889. 

There  Is  color  for  a  motion  to  dismiss  a  wrH  of  error  to  a  state  court  for 
want  of  jurisdiction  if  It  appear  that  no  Federal  question  was  raised  on 
the  trial  of  the  case,  but  that  it  was  made  for  the  first  time  in  the  highest  ^ 
appellate  court  of  the  State  sitting  to  review  the  decision  of  the  case 
in  the  trial  court. 

The  provision  in  the  Revised  Statutes  of  Texas  that  when  service  is  mode 
in  an  action  against  a  partnership  upon  one  ^f  the  firm  the  Judgment  may 
be  rendered  against  the  partnership  and  against  the  member  actually 
served,  (§  1224,)  and  the  provision  directing  the  manner  of  the  service 
of  process  upon  a  non-resident  or  an  absent  defendant  (§  1280)  are  not 
repugnant  to  the  Constitution  of  the  United  States. 

A  judgnient  In  Texas  against  a  partnership,  and  against  one  member  of 
it  upon  whom  process  has  been  served,  no  process  having  been  served 
upon  another  member  who  is  non-resident  and  absent,  binds  the  Arm 
assets  so  far  as  the  latter  is  concerned,  but  not  his  Individual  property. 

Motions  to  dismiss  ob  affibm.  The  case  is  stated  in  the 
opinion. 

Mr.  WiUia/m  Wwmer^  Mr,  0.  H,  Deem  and  Mr,  James 
Hagermcm  for  the  motions. 

Mr.  Sa/wnie  Bobertsan  and  Mr.  W.  O.  Dams  opposing. 

Mb.  Chief  Justicb  Fullbb  delivered  the  opinion  Of  the 
court. 
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James  T.  Thornton  filed  bis  petition  in  the  District  Court  of 
Cooke  County,  Texas,  against  J.  W.  Sacra,  J.  "W.  Wilson,  Isaac 
Cloud  and  E.  C.  Sugg  &  Bro.,  averring  the  latter  to  be  a 
copartnership  composed  of  £.  C.  Sugg  and  Iker  Sugg,  and  that 
E.  C.  Sugg  resided  in  Tarrant  County,  Texas,  and  Iker  Sugg 
in  Johnson  County,  Wyoming  Territory,  to  recover  on  a 
promissory  note  for  $26,964.05,  purporting  to  have  been 
signed  by  Sacra,  Wilson,  Cloud  and  E.  C.  Sugg  &  Bro.  The 
petition  prayed  for  a  citation  to  the  defendants  and  a  notice  to 
the  defendant  Iker  Sugg,  as  provided  by  section  lii30  of  the 
Sevised  Statutes  of  Texas,  and  for  judgment  for  the  amount 
of  the  note,  and  for  costs,  and  for  general  and  special  relief. 
All  of  the  defendants  were  served  in  Texas  except  Iker  Sugg, 
to  whom  notice  and  a  certified  copy  of  the  petition  were 
delivered  under  the  statute,  in  Wyoming  Territory. 

Sections  1224,  1230  and  1346  of  the  Revised  Statutes  of 
Texas  are  as  follows : 

**Art.  1224.  In  suits  against  partners  the  citation  may  be 
served  upon  one  of  the  firm,  and  such  service  shall  be  sufficient 
to  authorize  a  judgment  against  the  firm  and  against  the  part- 
ner actually  served." 

"  Art.  1230.  Where  the  defendant  is  absent  from  the  State, 
or  is  a  non-resident  of  the  State,  the  clerk  shall,  upon  the 
application  of  any  party  to  the  suit,  his  agent  or  attorney, 
address  a  notice  to  the  defendant  requiring  him  to  appear  and 
answer  the  plaintiffs  petition  at  the  time  and  place  of  the 
holding  of  the  court,  naming  such  time  and  place.  Its  style 
shall  be  '  The  State  of  Texas,'  and  it  shall  give  the  date  of  the 
filing  of  the  petition,  the  file  number  of  the  suit,  the  names  of 
all  the  parties  and  the  nature  of  the  plaintiff's  demand,  and 
shall  state  that  a  copy  of  the  plaintiff's  petition  accompanies 
the  notice.  It  shall  be  dated  and  signed  and  attested  by  the 
clerk,  with  the  seal  of  the  court  impressed  thereon,  and  the 
date  of  its  issuance  shall  be  noted  thereon ;  a  certified  copy  of 
the  plaintiff's  petition  shall  accompany  the  notice." 

"  Art.  1346.  Where  the  suit  is  against  several  partners  jointly 
indebted  upon  contract,  and  the  citation  has  been  served  upon 
some  of  such  partners,,  but  not  upon  all,  judgment  may  be  ren- 
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dered  therein  against  such  partnership  and  against  the  partners 
actually  served,  but  no  personal  judgment  or  execution  shall 
be  awarded  against  those  not  served."  1  Sayles'  Texas  Civil 
Statutes,  417,  418,  448. 

Judgment  was  rendered  by  the  District  Court  in  these 
words: 

^^  This  day  came  the  piaintifF  by  his  attorney,  and  the  de- 
fendants having  failed  to  appear  and  answer  in  this  behalf, 
but  wholly  made  default,  wherefore,  the  said  James  T.  Thorn- 
ton, plaintiff,  ought  to  recover  against  the  said  J.  W.  Sacra, 
J.  "W.  Wilson,  Isaac  Cloud  and  E.  C.  Sugg  &  Bro.,  a  copart- 
nership composed  of  E.  C.  Sugg  and  ^  Iker,'  or  J.  D.  Sugg,  the 
said  ^Iker'  Sugg  and  J.  D.  Sugg  being  one  and  the  same  per- 
son, and  E.  C.  Sugg  the  partner  served,  defendants,  his  damages 
by  occasion  of  the  premises,  and  it  appearing  to  the  court  that 
the  cause  of  action  is  liquidated  and  proved  by  an  instrument 
of  writing,  it  is  ordered  that  the  clerk  do  assess  the  damages 
sustained  by  said  plaintiff ;  and  the  said  clerk  now  here  having 
assessed  the  damages  aforesaid  at  the  sum  of  twenty-eight 
thousand  one  hundred  and  thirty-four  dollars  and  ninety-nine 
cents ;  it  is  adjudged  l^y  the  court,  that  the  said  plaintiff  do  have 
and  recover  of  the  said  defendants,  the  sum  of  twenty-eight 
thouslind  one  hundred  and  thirty-four  dollars  and  ninety-nine 
cents,  with  interest  thereon  at  the  rate  of  ten  per  cent  per 
annum,  together  with  his  costs  in  this  behalf  expended  and  that 
he  have  his  execution. 

^'  It  is  further  ordered  by  the  court  that  execution  issue  for 
the  use  of  officers  of  court,  against  each  party  respectively  for 
the  costs  by  him  in  this  behalf  incurred." 

On  December  5, 1885,  J.  D.  Sugg  tiled  a  petition  to  vacate 
the  judgment  so  far  as  it  affected  him,  and  his  individual 
property,  and  so  far  as  it  affected  the  property  of  the  partner- 
ship of  E.  C.  Sugg  &  Bro,,  upon  the  grounds :  That  the  note 
was  not  given  for  a  partnership  hability  of  his  firm,  but  that 
the  firm  name  was  signed  thereto  as  surety  for  Sacra,  and 
without  authority,  it  being  outside  the  scope  of  the  partner- 
ship ;  that  the  judgment  did  not  dispose  of  the  case  as  to  him ; 
that  his  name  was  not  "  IkiBr  "  or  I.  D.  Sugg,  but  J.  D.  Sugg, 
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sometimes  called  "  Ikard  Sugg ; ''  that  the  partnership  of  E.  C. 
Sugg  ife  Bix).  owned  property  in  the  State  of  Texas,  and  was 
largely  indebted ;  and  that  the  assets  of  the  firm  would  be . 
requined  to  pay  its  debts.    The  petition  was  sworn  to,  and 
sustained  by  the  affidavits  of  E.  C.  Sugg  and  others. 

In  reply,  Thornton  filed  an  answer  asking  that  the  judg- 
ment be  corrected  as  to  the  name  of  J.  D.  Sugg,  and  alleging 
that  J.  D.  Sugg  and  Iker  Sugg  were  one  and  the  same  person, 
who,  with  E.  C.  Sugg,  composed  the  partnership  of  E.  C. 
Sugg  &  Bro. ;  that  E.  C.  Sugg  &  Bro.  owned  property  in 
Texas,  Wyoming  and  the  Indian  Territory,  of  the  value  of 
about  a  million  dollars,  and  were  attempting  to  dispose  of 
their  property  with  intent  to  defraud  their  creditors;  that 
plaintiff  had  obtained  a  judgment  lien  against  their  property 
in  Texas ;  and  various  facts  tending  to  show  that  the  note  was 
properly  signed  "E.  C.  Sugg  &  Bro.;"  and  affidavits  were 
filed  in  support  of  this  answer. 

The  District  Court  proceeded  to  determine  the  issues  thus 
raised,  upon  the  affidavits,  without  objection,  and  overruled 
the  motion  to  vacate  and  set  aside  the  judgment,  and  entered 
an  order  directing  the  clerk  to  correct  the  judgment  as  asked 
by  Thornton,  so  as  to  give  J.  D.  Sugg's  name  correctly.  To 
this  action  J.  D.  Sugg  and  E.  C.  Sugg  &  Bro.  excepted,  and 
gave  notice  of  an  appeal  to  the  Supreme  Court. 

Article  1037  of  the  Eevised  Statutes  of  Texas  provides : 

'^  The  appellant  or  plaintiff  in  error  shall  in  all  cases  file 
with  the  clerk  of  the  court  below  an  assignment  of  errors,  dis- 
tinctly specifying  the  grounds  on  which  he  relies  before  he 
takes  the  transcript  of  the  record  from  the  clerk's  office,  and  a 
copy  of  such  assignment  of  errors  shall  be  attached  to  and 
form  a  part  of  the  record ;  and  all  errors  not  so  distinctly  speci- 
fied shtdl  be  considei'ed  by  the  Supreme  Court  or  Court  of 
Appeals  as  waived."    1  Sayles'  Texas  Civil  Statutes,  339. 

The  defendants  J.  D.  Sugg  and  E.  C.  Sugg  &  Bro.  filed 
such  assignment  of  errors  in  these  words : 

"  Now  come  the  defendants  J.  D.  Sugg  and  E.  C.  Sugg 
ft  Bro.,  and  assign  errors  as  follows;  1.  The  court  erred  in 
overruling  the  motion  of  defendant  J.  D.  Sugg  to  vacate  the 
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judgment  herein.  2.  The  judgment  is  erroneous  in  not  show- 
ing any  disposition  of  the  case  as  to  defendant  J.  D.  Sugg, 
otherwise  called  *Iker  Sugg.'  3.  Though  defendant  J.  D. 
Sugg  was  a  party  to  this  suit  there  was  no  discontinuance  as 
to  him,  or  any  disposition  of  the  case  as  to  him  in  said  judg- 
ment. 4.  The  record  shows  that  the  court  had  no  jurisdiction 
of  defendant  J.  D.  Sugg.  5.  The  pretended  notice  served  upon 
defendant  J.  D.  Sugg  was  without  authority,  and  a  nullity. 
6.  The  court  erred  in  permitting  the  judgment  herein  to  be 
corrected." 

The  case  was  then  taken  by  appeal  to  the  Supreme  Court  of 
Texas,  and  on  the  eighth  day  of  May,  1888,  that  court  adopted 
the  opinion  of  the  Commission  of  Appeals,  which  is  certified 
as  part  of  the  record,  and  aflSrmed  the  judgment  of  the  Dis- 
trict Court. 

The  opinion,  after  stating  the  facts,  points  out  that  J.  D. 
Sugg  having  submitted  to  a  trial  of  the  issues  raised  upon  his 
petition  and  upon  affidavits,  could  not  then  be  heard  to  com- 
plain of  the  result ;  and,  as  the  affidavits  were  conflicting  in 
regard  to  the  want  of  authority  to  sign  the  firm  name  to  the 
note,  holds  that  the  judgment  should  not  be  disturbed ;  and 
thus  concludes : 

^^  It  is  contended  that  the  judgment  is  erroneous,  because  it 
makes  no  disposition  of  the  case  as  to  appellant.  The  judg- 
ment is  not  against  him,  does  not  discontinue  the  case  as  to 
him,  nor  does  it  contain  any  allusion  to  him,  except  in.  the  use 
of  his  nanie  as  descriptive  of  the  partnership  of  E.  C.  Sugg  & 
Bro.  If  the  judgment  does  not  in  terms  or  legal  effect  dispose 
of  the  case  a^  to  all  defendants,  it  is  not  a  final  judgment,  and 
this  appeal  could  not  be  entertained.  Appellant  was  a  non- 
resident of  this  State,  and  the  court  could  acquire  no  jurisdic- 
tion of  his  person,  except  by  his  appearance  and  voluntary 
submission  to  the  jurisdiction.  This  he  might  have  done  and 
made  any  defence  to  the  suit  that  any  citizen  of  this  State 
would  have  been  entitled  to  make.  The  judgment  rendered 
was  the  only  judgment  that  could  have  been  rendered,  and  we 
think  it  a  final  judgment.  The  court  retained  complete  con- 
trol of  the  judgment  during  the  term  at  which  it  was  ren- 
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dered,  and  did  not  err  in  permitting  it  to  be  amended  as  to 
the  name  of  appellant,  so  as  to  correctly  describe  the  partner- 
ship against  which  the  judgment  was  rendered. 

*'  We  find  no  error  in  the  record  requiring  reversal,  and  are 
of  the  opinion  that  the  judgment  of  the  court  below  should  be 
affirmed." 

The  cause  was  thereupon  brought  to  this  court  by  writ  of 
error,  allowed  by  the  Chief  Justice  of  the  Supreme  Court  of 
Texas,  by  endorsement  upon  the  application  therefor,  in  which 
it  is  stated  that  the .  allowance  is  made  without  assent  being 
given  to  all  the  statements  contained  in  the  application.  The 
case  now  comes  before  us  on  a  motion  to  dismiss  or  affirm. 

Plaintijffs  in  error  contend  that  the  judgment  against  the 
firm  of  £.  C.  Sugg  &  Bro.,  under  which  the  property  of  the 
partnership  might  be  seized  and  sold,  was  not  due  process  of 
law  under  the  Fourteenth  Amendment  to  the  Constitution  of 
the  United  States,  and  that  articles  1224  and  1230  of  the  Re- 
vised Statutes  of  Texas,  under  which  the  judgment  was  sought 
to  be  sustained,  were  repugnant  to  that  amendment.  It  does 
not  appear  that  any  such  question  was  raised  in  the  state 
oourts.  It  is  stated  in  the  assignment  of  errors  in  the  Supreme 
Court  that  ^^  the  record  shows  that  the  court  had  no  jurisdic- 
tion of  the  defendant  J.  D.  Sugg,"  and  that  ^'  the  pretended 
notice  served  upon  defendant  J.  D.  Sugg  was  without  author- 
ity and  a  nullity,"  but  there  was  no  error  assigned  that  the 
District  Court  had  no*  jurisdiction  of  the  copartnership  of  E. 
C.  Sugg  &  Bro. 

.  As  the  Supreme  Court  of  the  State  was  only  authorized  to 
review  the  decision  of  the  trial  court,  for  errors  committed 
there,  and  as  J.  D.  Sugg  challenged  the  judgment  on  the 
merits,  and  the  decision  was  against  him,  it  is  clear  that  there 
is  color  for  the  motion  to  dismiss  predicated  upon  a  denial  of 
the  existence  of  a  Federal  question  so  presented  as  to  be  avail- 
able. 

The  rule  applied  by  the  Supreme  Court  in  respect  to  the 
action  of  the  District  Court  on  the  motion  to  vacate  is  thus 
expressed  by  Judge  Brewer  in  Burdette  v.  Corgan^  26  Kansas, 
102,104: 

•VOL.  cxxzn— 84 
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"  The  motion  challenged  the  judgment  not  merely  on  juris- 
dictional but  also  on  non-jurisdictional  grounds,  and  whenever 
such  a  motion  is  made  the  appearance  is  general,  no  matter 
what  the  parties  may  call  it  in  their  motion.  Cohen  v.  Trc^ 
bridffey  6  Kansas,  385  ;  Jf^ee  v.  Big  Sand  Iran  Co.^  13  Ohio  St. 
563 ;  Grantier  v.  Hosecranoe^  27  Wisconsin,  489,  491 ;  Alder- 
son  V.  White^  32  Wisconsin,  808,  309.  Such,  a  general  appear- 
ance to  contest  a  judgment  on  account  of  irregularities  will, 
if  the  grounds  therefor  are  not  sustained,  conclude  the  parties 
as  to  any  further  questioning  of  the  judgment.  A  party  cannot 
come  into  court,  challenge  its  proceedings  on  account  of  irreg- 
ularities, and  after  being  overruled  be  heard  to  say  that  he 
never  was  a  party  in  court,  or  bound  by  those  proceedings.  If 
he  was  not  in  fact  a  party,  and  had  not  been  properly  served, 
he  can  have  the  proceedings  set  aside  on  the  ground  of  want  of 
jurisdiction,  but  he  must  challenge  the  proceedings  on  that 
single  ground." 

The  record  shows  that  there  was  a  conflict  of  testimony  in 
the  District  Court  upon  the  question  whether  the  signature  of 
E.  C.  Sugg  &  Bro.  to  the  note  sued  upon  was  an  authorized 
partnership  act.  This  was  a  question  of  fact  simply,  deter- 
mined against  the  plaintiffs  in  error  in  the  District  Court,  and 
that  determination  affirmed  by  the  Supretne  Court  of  the 
State.  And  with  its  judgment  in  that  regard  we  have  noth- 
ing to  do. 

If,  however,  the  validity  of  the  Texas  statute  and  the  judg- 
ment rendered  thereunder  was  necessarily  drawn  in  question, 
and  must  have  been  passed  on  in  order  to  a  decision  we  find 
no  ground  to  question  the  conclusion  reached  because  of  repug- 
nancy to  the  Constitution.  The  notice  authorized  by  article 
1230  cannot,  of  course,  have  any  binding  effect  personally  on 
the  party  served  therewith  ;  but  if  the  suit  or  proceeding  is 
intended  to  affect  property  ift  Texas  belonging  to  him,  or  in 
which  he  is  interested,  the  notice  may  be  very  proper  to  ai> 
prise  him  of  it  and  give  him  an  opportunity  to  look  after  his 
interests  if  he  chooses.  For  this  purpose  it  might  be  to  his 
advantage  to  receive  it.  It  cannot  legitimately  serve  any  other 
purpose;  and  it  does  not  appear  to  have  been  used  for  any 
other  purpose  in  this  case. 
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The  judgment  was  not  a  personal  judgment  against  J.  D. 
Sngg,  but  a  judgment  against  E.  C*  Sugg  individually,  and 
against  K  0.  Sugg  &  Bro.,  treating  the  partnership  as  a  dis- 
tinct legal  entity.  So  far  as  J.  D.  Sugg  was  oonoemed,  it 
bound  the  firm  assets  only,  and  could  not  be  proceeded  on  by 
execution  against  his  individual  property.  Burnett  v.  SvfUivan, 
58  Texas,  535 ;  Texas  <&  St.  Lome  Railroad  y.  MoCaughey,  62 
Texas,  271 ;  Alexander  y.  Stern^  41  Texas,  198 ;  Sanger  y.. 
Overmier^  64  Texas,  67. 

The  positioik  taken  by  plaintiffs  in  error  is  not  tenable,  (P^- 
noyer  y.  Neff^y  95  H.  S.  714,)  and  the  judgment  is 


PACIFIC  EXPRESS  COMPANY  v.  MALIN. 

KBBOB  TO  THB    dBCUTT   COURT   OF  THB    UmTED   S^TATEB   FOB   TBB 
WESTERN  DIBTBIOT  OF  TEXAS. 

No.  laoi.    SabmiUed  I>eoeinber  2, 18».— Decided  December  V,  18». 

Flalntiib  saed  defendant  In  a  state  conit  in  Texas  to  recover  95970,  the 
aUeged  Talne  of  goods  destroyed  by  a  fire  charged  to  have  been  caused 
by  defendant's  negUgence.  Defendant  pleaded  and  excepted  to  the  peti- 
tion. The  canse  was  then  removed  to  the  Circuit  Court  of  the  United 
States  on  defendant's  motion,  who  there  answered  further,  pleading  the 
general  issue,  excepting  to  the  petition  among  other  tilings  for  insuffi- 
ciency and  vagueness  in  the  description  of  the  goods,  and  charging  con- 
tributory negligence  on  plaintUb'  part  Flaintiffls  filed  an  amended  petition 
more  precise  in  statement  and  reducing  the  damage  claimed  to  94656.71. 
To  this  defendant  answered,  again  charging  contributory  negligence  and 
setting  up,  '*  by  way  of  set-ofl;  counterclaim  and  reconvention,"  injuries 
to  himself  to  the  extent  of  $8000,  resulting  from  plaintUfe*  negligence, 
for  which  he  asked  Judgment  Plaintiflb  excepted  to  the  cross-demand. 
On  the  6th  October,  1888,  the  cause  coming  to  trial,  defendant's  excep- 
tions were  overruled,  except  the  one  for  vagueness,  and  as  to  that 
plalntiffli  were  allowed  to  amend ;  plaintifl^'  exceptions  to  the  counterclaim 
were  sustained ;  and  the  Jury  rendered  a  verdict  for  fiSOO  principal,  and 
$799.15  interest  It  appeared  by  the  reco^^d  that  plaintiffli  on  the  same 
day  remitted  |485.50,  and  Judgment  was  entered  for  $4656.65;  but  it 
further  appeared  that  on  the  8th  October,  plalntiflb  moyed  for  leave  to 
remit  that  amount  of  the  Judgment  and  leave  was  granted  the  remittitur 
to  be  as  of  the  day  of  the  rendition  of  the  Judgment,  and  the  Judgment 
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to  be  for  14656.65  and  costs.  On  the  same  8th  of  October,  defendant 
filed  a  bill  of  exceptions  in  the  cause  '*  signed  and  filed  herein  and  made 
a  part  of  the  record  in  this  cause  this  8th  day  of  October,  1888."  On  the 
9th  October,  a  motion  for  a  new  trial  was  oyermled.  On  a  motion  to 
dismiss  the  writ  of  error  or  to  affirm  the  judgment,  BM  : 

(1)  That  the  remittitur  was  properly  made,  and  that  it  was  within  the 

power  of  the  Circuit  Court  to  order  it  as  it  was  ordered ; 

(2)  That  if  DO  other  question  were  raised  in  the  case,  the  motion  to  iHs- 

miss  would  be  g^nted ; 

(3)  That  the  counterclaim,  being  founded  on  a  "  cause  of  action  arising 

out  of,  or  incident  to,  or  connected  with  the  plaintiffs'  cause  of 
action,"  was  properly  set  up,  and  conferred  upoii  this  court  Juris- 
diction to  examine  further  into  the  case; 
(4)*  That  the  plaintiib'  exception  to  the  counterclaim  was    properly 
sustained ; 

(5)  That  if  the  counterclaim  could  be  maintained,  a  recovery  could  be 

had  only  for  damages  which  were  the  natural  and  proximate  con- 
sequences  of  the  act  complained  of ; 

(6)  That  the  defendant's  exceptions  to  the  charge  of  the  court,  having 

been  taken  two  days  after,  the  return  of  the  venfict,  were  taken 
too  late ; 

(7)  That  the  facts  furnished  ground  for  maintaining  that  the  counter- 

claim was  set  up  only  for  the  purpose  of  giving  Jurisdiction  to 
this  court; 
.(8)  But  whether  th^t  were  so  or  not,  the  Judgment  ought  to  be  affirmed 
on  the  case  made. 

M0T10N8  TO  DiBMiBs  OB  AFFiBM.  Tbo  case  is  Stated  in  Jthe 
opinion. 

JUr.  W,  HaUett  Phillips  for  the  motions. 

Mr.  John  Johns  and  Mr,  D.  A.  Mc Knight  opposing.  ' 

Mb.  Chief  Justice  Fullkr  delivered  the  opinion  of  the  court 

This  action  was  commenced  by  Sam.  Malin  and  George  Col* 
vin,  partners  doing  business  under  the  firm  name  and  style  of 
Malin  &  Colyin,  in  the  District  Court  of  Mitchell  County,  Texas, 
to  recover  of  the  defendant  the.  sum  of  five  thousand  nine  hun- 
dred and  seventy  dollars,  the  all€^[ed  value  of  certain  goods 
and  chattels  destroyed  by  a  fire,  occasioned,  as  averred,  by  the 
negligence  of  the  defendant.  The  defendant  filed  various  pleas 
and  exceptions  to  the  plaintiffs'  petition,  including  the  general 
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issue.  The  cause  was  then  removed  from  the  state  court  to 
the  United  States  Circuit  Court  for  the  Western  District  of 
Texas,  and  the  defendant  filed  an  amended  original  answer, 
and  as  special  exceptions  stated  yarious  grounds  upon  which  it 
alleged  the  plaintiffs'  original  petition  was  insufficient,  and, 
among  other  things,  that  all  the  items  of  the  property  charged 
to  have  been  destroyed  were  not  sufficiently  described,  and 
again  pleaded  the  general  issue;  and  also  set  up,  with  par- 
ticularity, contributory  negligence  on  the  part  of  the  plaintiffs. 

Plaintiiffs  thereupon  filed  an  amended  petition,  recapitulating 
with  greater  precision  the  items  of  the  property  alleged  to 
have  been  consumed,  which  reduced  the  aggregate  of  the  claim 
from  $5970  to  $4656.71j  and  prayed  judgment  for  the  latter 
amount  and  costs^  ^^  and  for  all  such  other  and  further  relief  as 
the  said  plaintiffs  may  be  entitled  to  in  the  premises  in  law  of 
equity." 

To  this  amended  petition  the  defendant  interposed,  on  the 
5th  day  of  October,  1888,  a  second  amended  original  answer 
and  exertions,  reiterating  ttie  exceptions  formerly  taken,  and, 
further  answering,  ^'by  way  of  counterclaim  and  reconvene* 
tion,"  diarged  that  the-  plsiititiffs  were  themselves  guilty  of 
n^ligence  in  keeping  a  dangerous  lamp  in  a.  earless  manner, 
by  reason  of  which  the  fire  was  occasioned ;  and  that  there* 
upon  the  plaintiffs,  ^^  without  probable  or  adequs^te-  oause,^'  in- 
stituted this  suit,  and  divers  other  parties  hav^  instituted  and 
maintain  suit  against  the  defendant,  by  reason  whereof  the 
defendant  has  been  eompelled  to  pay  out  a. large  sum  of  money, 
to  wit,  three  thousand  dollars^  for  attorneys'  fees  and  expenses 
in  defending  this  and  said  other  suits ;  and  further,  that  by 
reason  of  said  fire  and  the  institution  of  said  suits,  the  reputa- 
tion of  the  defendant  had  become  ^^  damaged  and  bad,  and 
defendant  has  thereby  lost  custom  and  business  upon  which  it 
would  have  realized  a  net  revenue  of,  to  wit,  five  thousand  dol- 
lars. Wherefore  defendant  says  that  it  has  been  damaged  by 
reason  of  the  premises  in  the  sum  of  eight  thousand  dollars, 
actual  damages,  and  defendant  pleads  said  damages  herein  by 
way  of  set-off,  counterclaim  and  reconvention,  and  asks  for 
judgment,  etc." 
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On  the  same  day,  October  5th,  plaintiffs  filed  an  exception 
to  the  cross-demand.  The  case  came  on  for  trial  on  tjhe  6th 
day  of  October,  when  the  defendant's  exceptions  to  the  plain- 
tiffs' petition  were  overmled,  except  the  fourth  special  excep- 
tion objecting  that  the  bill  of  particulars  was  too  vague,  in 
respect  to  which  the  plaintiffs  were  allowed  to  amend  at  once, 
so  as  to  meet  such  exception.  The  plaintiffs'  exception  to 
defendant's  plea  in  reconvention  and  counterclaim  was  also 
sustained  by  the  court,  and  the  defendant  excepted.  A  jury 
was  called  and  trial  had,  resulting  in  the  return  of  a  verdict  on 
said  dth  of  October  in  favor  of  the  plaintiffs  for  the  sum  of 
14300,  ^  with  interest  from  the  17th  day  of  June,  ▲.!>.  1886," 
and  judgment  was  thereupon  rendered  for  the  sum  of  $4300, 
and  the  further  sum  of  $792.15,  interest  since  the  17th  day  of 
June,  1886,  maidng  in  all  the  sum  of  $5092,15  with  costs;  and 
the  judgment  record  then  proceeds  thus:  "And  then  oome 
the  plaintiffs  and  remit  of  and  from  the  foregoing  judgment 
the  sum  of  four  hundred  and  thirty-five  dollars  and  fifty  cents, 
leaving  said  judgment,  as  above  rendered,  to  stand  for  the  sum 
of  four  thousand  six  hundred  and  fifty-six  dollars  and  sixty-five 
cents  in  favor  of  the  said  plaintiffs  and  against  the  said  defend- 
ant ;  for  which  execution  may  issue."  The  chaigje  of  the  court 
at  length  was  filed  the  same  day. 

On  the  8th  day  of  October,  1888,  a  paper  entitled  '^  Defend- 
ant's Bill  of  Esxseptions  to  the  Chaise  of  the  Court"  was 
filed,  which  commenced :  "Now  comes  the  defendant^ and  ex- 
cepts to  the  charge  of  the  court  to  the  jury,  wherein  and 
whereby  the  jury  are  instructed  to  find  for  plaintiffs,  if  at  all,  the 
value  of  the  goods  and  property,  together  with  ei^t  per  cent 
interest  thereon  from  the  time  and  date  of  such  said  destruc- 
tion ; "  and  aft^  stating  the  reasons  for  objection  to  that  part 
of  the  charge,  thus  concludes :  "  And  for  said  reasons  defend- 
ant objects  and  excepts  to  that  portion  of  the  charge  of  the 
court,  and  tenders  herewith  its  bill  of  exception  thereto  and 
thereof,  and  asks  that  the  same  be  signed  and  filed  herein  and 
made  a  part  of  the  record  in  this  cause,  this  8th  day  of  Oct, 
1888." 

And  also  another  paper  entitled  "  Bill  of  Exceptions  tendered 
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by  the  Defendant,"  oommenoing :  ^  Now  comes  the  defendant 
in  said  above  cause  and  excepts  to  that  portion  of  the  charge 
of  the  court  to  the  jury  reLative  and  appertaining  to  defend- 
ant's interposition  and  allegation  of  contributory  negligence, 
etc.,  etc.,"  stating  the  words  excepted  to,  and  concluding  thus : 
^*  And  defttidant  tenders  this  its  bill  of  exception  to  such  said 
charge  so  given  by  the  court  to  the  jury,  and  asks  that  same 
be  signed  and  filed  herein  and  made  a  part  of  the  record  in  this 
said  cause  this  8th  day  of  Oct.,  1888."  Both  these  papers 
were  signed  by  the  judge  presiding. 

There  appears  on  the  same  8th  of  October,  a  motion  by  the 
plaintiffs  for  leave  to  enter  a  remittitur  for  the  sum  of  four 
hundred  and  thirty-five  dollars  and  fifty  cents,  and  an  order  of 
court  allowing  said  remittitur  as  of  the  6th  day  of  October, 
1888,  and  stating  that  the  plaintiffs  had  on  that  day  volunta- 
rily remitted  said  amount  of  and  from  said  judgment,  but  it 
not  appearing  to  have  been  done  in  open  court  or  with  leave 
of  the  court,  the  plaintiff  is  now  permitted,  as  of  the  6th  of 
October,  to  remit  the  amount  in  question ;  and  it  is  ordered 
that  the  judgment  of  the  6th  day  of  October,  1888,  be  cor* 
rected  and  reformed,  so  that  upon  the  verdict  and  the  remitti- 
tur the  plaintiffs  recover  of  the  defendant  the  sum  of  four 
thousand  six  hundred  and  fifty-six  dollars  and  sixty-five  cents 
and  costs,  "  and  that  this  judgment  take  effect  and  be  of  force 
of  and  from  the  6th  day  of  October,  1888." 

On  the  9th  of  October,  1888,  a  motion  for  a  new  trial  was 
overruled  by  the  court,  and  the  defendant  excepted.  To  re- 
view the  judgment  the  defendant  sued  out  November  23, 
1888,  a  writ  of  error  from  this  court,  and  a  motion  is  now 
made  to  dismiss  the  writ  because  the  matter  in  dispute  is  less 
than  five  thousand  dollars,  with  which  is  united  a  motion  to 
affirm,  ^'  on  the  ground  that,  even  if  this  court  has  jurisdic- 
tion, it  is  apparent  that  the  questions  involved  are  so  frivolous 
as  not  to  need  further  argument,  and  that  the  writ  of  error  is 
sued  out  for  delay  only." 

Sections  1351,  1352,  1354,  1355  and  1357  of  the  Eevised 
Statutes  of  Texas  are  as  follows : 

"Art.  1351.  Any  party  in  whose  favor  a  verdict  has  been 
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raifiered  may  in  open  court  roniLt  any  part  of  sqoli  verdiot, 
and  suoh  remitter  shall  be  noted  on  the  docket  and  entered  in 
the  minutes,  and  execution  shall  thereafter  issue  for  the  bal- 
ance only  of  such  judgment,  after  deducting  the  amount 
remitted. 

'^Art.  1363.  Any  person  in  whose  favor  a  judgment  has 
been  rendered  may,  in  open  cdurt,  remit  any  part  of  such  judg- 
ment, and  such  remitter  shall  be  noted  on  the  docket  and  en- 
tered in  the  minutes,  and  execution  shall  thereafter  issue  tor 
the  balance  only  of  such  judgment,  after  deducting  the  amount 
remitted." 

^^  Art.  1364.  Where  there  shall  be  a  mistake  in  the  record 
of  any  judgment  or  decree,  the  judge  may,  in  open  court,  and 
after  notice  of  the  application  therefor  has  been  given  to  the 
parties  interested  in  such  judgment  or  decree,  amend  the  same 
according  to  the  truth  and  justice  of  the  case,  and  thereafter 
the  execution  shall  conform  to  the  judgment  as  amended. 

<^  Art  1356.  Where,  in  the  record  of  any  judgment  or  decree 
of  any  court,  there  shall  be  any  mistake,  miscalculation  or 
misrecital  of  any  sum  or  sums  of  money,  or  of  any  name  or 
names,  and  there  shall  be  among  the  records  of  the  cause  any 
verdict  or  instrument  of  writing,  whereby  such  judgment  or 
decree  may  be  safely  amended,  it  shall  be  the  duty  of  the 
court  in  which  such  judgment  or  decree  shall  be  rendered,  and 
the  judge  thereof,  in  vacation,  on  application  of  either  party; 
to  amend  such  judgment  or  decree  thereby,  according  to  the 
truth  and  justice  of  the  case;  but  the  opposite  party  shall  have 
reasonable  notice  of  the  application  for  such  amendment." 

^^Art.  1367.  A  remitter  or  correction .  made  as  provided  in 
any  of  the  six  preceding  articles  shall,  from  the  making 
thereof,  cure  any  error  in  the  verdict  or  judgment  by  reason 
of  such  excess."    1  Sayles'  Texas  Civil  Statutes,  450, 451. 

The  record  of  the  6th  of  October  states  the  remittitur  in 
proper  form  and  the  judgment  for  $4656.66  thereupon,  but  if 
we  are  to  understand  that  the  remittitur  of  that  date  was 
believed  to  be  ineffective  because  it  did  not  appear  to  have 
been  made  in  open  court  or  with  leave  of  court,  it  was  entirely 
within  the  power  of  the  Circuit  Court,  on  the  8th  of  October, 
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at  the  same  term  and  before  any  writ  of  error  had  been  sued 
out,  to  correct  the  record  according  to  the  fact.  As  the  judg- 
ment as  it  stands,  is  for  less  than  |5000,  if  there  were  nothing 
else  in  the  case,  we  should  grant  the  motion  to  dismiss.  Pa- 
cific  Postal  Td.  CcMe  Co.  v.  O'Connor,  128  U.  S.  394. 

But  it  is  contended  that  the  plea  or.  answer  by  way  of  re- 
convention or  counterclaim  affords  sufficient  ground  for  juris- 
diction, and  that  the  questions  arising  thereon  cannot  be 
disposed  of  on  a  motion  to  affirm. 

Beconvention,  as  the  term  is  used  in  practice  in  Texas, 
means  a  cross-demand,  and  the  title  of  ^^Counterclaim,"  in 
the  Bevised  Statutes  of  that  State,  is  referred  to  by  counsel  as 
descriptive  of  such  cross-action,  which  is  more  extensive  than 
setoff,  or  recoupment. 

Under  this  title,  section  645  of  the  Bevised  Statutes  of 
Texas  provides : 

"  Whenever  any  suit  shall  be  brought  for  the  recovery  of 
any  debt  due  by  judgment,  bond,  bill  or  otherwise,  the  defend- 
ant shall  be  permitted  to  plead  therein  any  counterclaim 
which  he  may  have  against  the  plaintiff,  subject  to  such 
limitations  as  may  be  prescribed  by  law." 

By  section  649,  if  plaintiff's  cause  of  action  be  a  claim  for 
unliquidated  or  uncertain  damages,  founded  on  a  tort  or 
breach  of  covenant,  the  defendant  is  not  permitted  to  set  off 
any  debt  due  him  by  the  plaintiff ;  and  if  the  suit  be  founded 
on  a  certain  demand,  the  defendant  is  not  permitted  to  set  oft 
unliquidated  or  uncertain  damages  founded  on  a  tort  or  breach 
of  covenant  on  the  plaintiff's  part. 

Section  650  is  in  these  words : 

^^  Nothing  in  the  preceding  article  shall  be  so  construed  as 
to  prohibit  the  defendant  from  pleading  in  set-off  any  counter- 
claim founded  on  a  cause  of  action  arising  out  of,  or  inci- 
dent to,  or  connected  with  the  plaintiff's  cause  of  action."  1 
Sayles'  Texas  Civil  Statutes,  336,  287. 

The  present  alleged  counterclaim  is  founded  on  the  converse 
of  the  same  cause  of  action  as  that  counted  on  by  the  plain- 
tiffs, and  inasmuch  as  the  verdict  and  judgment  determined 
that  the  defendant  had  been  guilty  of  negligence,  and  that  the 
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plaintiffs  had  not,  it  may  be  aasumed  that  the  defendant  Buf- 
fered no  injury  through  the  action  of  the  coort  in  Bostaining 
the  exception  to  it.  Had  the  verdict  been  otherwise,  the  de- 
fendant might  perhaps  have  complained  that  it  had  not  been 
allowed  to  recover  such  damages  on  its  crofls-demand  as  could 
have  been  properly  thereby  claimed.  A  denial  of  the  right  of 
recovery  over  did  not  cut  the  defendant  off  from  establishing 
])]aintiffs'  negligence,  if  it  could.  As  that  question  was  settled 
in  plaintiffs'  favor,  the  particular  ruling  became  immaterial ; 
but  it  may  be  added  that  the  exception  was  properly  sustained, 
because  the  recovery  by  the  defendant,  if  successful  on  such  a 
cross-action,  would  have  been  confined  to  the  natural  and 
proximate  consequences  of  the  act  complained  of,  and  would 
not  have  included  such  damages  as  are  referred  to  in  its  plead- 
ing, and  as  therein  claimed.  Plumb  v.  Woodmanseey  34  Iowa, 
116,  approved  in  Pinaan  v.  Kirsh^  46  Texas,  26. 

It  may  be  further  remarked  that  the  alleged  bills  of  excep- 
tion do  not  show  that  the  exceptions  were  taken  on  the  triid. 
While  exceptions  may  be  reduced  to  form  and  signed  after  the 
trial,  they  must  appear  affirmatively  to  have  been  taken  before 
the  jury  withdrew  from  the  bar.  Umted  StcUes  v.  Careys  110 
U.  S.  51,  and  cases  cited. 

Here  it  is  expressly  stated  that  the  exceptions  were  taken  on 
the  8th  day  of  October,  two  days  after  the  return  of  the  ver- 
dict. This  was  too  late,  and  as  to  the  motion  for  a  new  trial, 
the  action  of  the  Circuit  Court  thereon  was  in  the  exercise  of 
its  discretion  and  cannot  be  reviewed  here. 

As  the  cross-demand  was  not  set  up  until  after  the  plain- 
tiffs had  been  compelled  by  the  defendant  to  make  their  items 
of  loss  more  specific,  and  had  thus  reduced  the  amount  claimed 
below  the  jurisdiction  of  this  court,  there  is  color  for  the  con- 
tention on  the  part  of  the  defendants  in  error  that  it  was  put 
forward  for  the  purpose  of  giving  this  court  jurisdiction.  But 
assuming  this  not  to  have  been  so,  and  that  the  writ  of  error 
should  not  be  dismissed,  we  are  of  opinion  that 

The  motion  to  affirm  must  be  sustained  under  the  circum- 
stanceSy  and  it  is  so  ordered. 
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APPEAL  FBOH  THK  8UPBBMB  OOUBT  OF  THE  TEBBHOBT  OF 
ARIZONA* 

No.  lOT.    ArgiMd  November  IS,  U,  1M9.  —  Decided  Deoember  16, 18M. 

lu  the  absence  of  written  stipulattona  or  other  evidence  showing  a  different 
intention,  i>artner8  will  lie  held  to  share  equally  both  profits  and  losses ; 
but  it  is  competent  for  them  to  determine,  as  between  themselves,  the 
basis  upon  which  profits  shall  be  divided  and  losses  borne,  wtihont  re- 
gard to  their  respective  contribations,  whether  of  money,  labor,  or 
experience  to  the  common  stock. 

Im  and  W.,  the  owners  of  a  stock  of  goods,  made  a  written  agreement  with 
H.  reciting  that  the  latter  was  **  taken  into  partnership,"  that  the  stock 
should  be  inventoried  and  delivered  to  H.  **  as  a  capital  stock  "  *'  to  be  sold 
with  his  entire  direction  and  supervision  under  the  name"  of  the  L.  and 
W.  Company ;  that  a  new  set  of  books  should  be  opened,  showing  the 
business  of  the  new  firm ;  that  the  profits  and  losses  should  be  shared  in 
the  proportion  of  eight-tenths  for  L.  and  W.  and  of  two-tenths  for  H. ; 
and  that  the  '*  partnership "  should  pertain  only  to  merchandising  and 
have  no  connection  with  any  outside  business  L.  aiid  W.  might  have  Jointly 
or  separately.  After  this  agreement  was  made,  L,  oonstitnted  H.  his 
attorney  in  fact,  with  power  **  to  bargain,  and  agree  for,  buy,  sell,  mort- 
gage, hypothecate,  and  in  any  and  every  way  and  manner  deal  in  and  with 
goods,  wares,  and  merchandise,  choses  In  action,  and  other  property  in 
possession,  or  in  action,  and  to  make,  do  and  transact  all  and  every 
kind  of  business  of  what  nature  and  kind  soever,  and  also,  for  me  and  in 
my  name,  and  as  my  act  and  deed,  to  sign,  seal,  execute,  deliver  and  ac- 
knowledge such  deeds,  covenants,  indentures,  agreements,  mortgi^es, 
hypothecations,  bottomries,  charter  parties,  bills  of  lading,  bills,  bonds, 
notes,  receipts,  evidences  of  debt,  releases,  And  satisfactions  of  mort- 
gage, judgment,  and  other  debts,  and  such  other  instruments  in  writing 
of  wliatever  kind  and  nature  as  may  be  necessary  or  proper  in  the  prem- 
ises ;"-HtfW  ; 

(1)  That  by  this  agreement  L.,  W.  and  H.  became  partners  and  as 

between  themselves  established  a  community  of  property  as  well 
as  of  profits  and  losses  in  respect  to  said  goods  and  the  business 
of  the  L.  and  W.  Company ; 

(2)  That  in  the  absence  of  L.  this  power  of  attorney  authorized  H.  to 

represent  him  in  a  general  assignment  of  the  property  of  the  L. 
and  W.  Company  for  the  benefit  of  its  creditors. 

Replevin  to  recover  possession  of  goods  of  the  value  of 
$35,000,  taken  by  the  defendant  Paul  from  ^^  the  storerooms 
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on  Congress  Street  in  Tucson,  Arizona,"  "  formerly  oocnpied 
by  Messrs.  Lord  &  Williams  Company;'*  "or  for  the  sum  of 
thirty-five  thousand  dollars,  the  value  thereof,  in  case  delivery 
cannot  be  had." 

The  defendant  demurred,  and  also  answered  with  a  general 
denial,  and  further  pleaded  that  the  seizure  of  the  property  in 
dispute  was  made  by  him  as  the  "  duly  elected,  qualified  and 
acting  sherilBP  of  the  county  of  Pima,  Arizona  Territory," 
under  a  writ  of  attachment  duly  issued  in  a  case  in  which  one 
Thompson  was  plaintiff,  and  Lord  and  Williams  were  defend- 
ants, '^  by  virtue  of  which  he  levied  upon  and  took  possession 
of  the  goods,  wares  and  merchandise  mentioned  in  the  com- 
plaint herein  as  the  property  of  said  defendants,  Lord  and 
Williams,  in  whose  possession  it  was  and  to  whom  it  belonged, 
and  held  the  same  as  said  sheriff,  and  by  virtue  of  said  writ,  at 
the  time  of  the  commencement  of  this  action." 

The  cause  was  tried  by  the  court,  without  a  jury,  and  re- 
sulted in  a  finding  of  facts  which  is  set  forth  in  the  opinion  of 
the  court,  post^  545.  The  power  of  attorney  referred  to  in  the 
first  of  those  findings  is  printed  in  the!  margin.^    The  agree- 

1  Kdow  all  men  by  these  presents  that  I,  Charles  H.  Lord,  of  the  county  of 
Pima,  Territory  of  Arizona,  hav^e  made,  constituted  and  appointed,  and  by 
these  presents  do  make,  constitute  and  appoint  C.  £.  Harlow,  of  the 
county  and  Territory  aforesaid,  my  true  and  lawful  attorney  for  me  and  in 
my  name,  place  and  stead,  and  for  my  use  and  benefit  to  ask,  demand,  sue 
for,  recover,  collect  and  receive  all  such  sums  of  money,  debts,  dues,  ac- 
counts, legacies,  bequests,  interests,  dividends,  annuities  and  demands 
whatsoever,  as  are  now,  or  shall  hereafter  become  due,  owing,  payable,  or 
.  belonging  to  me,  and  have,  use  and  take  all  lawful  ways  and  means,  in  my 
name  or  otherwise,  for  the  recovery  thereof  by  attachments,  arrests,  dis- 
tress, or  otherwise,  and  to  compromise  and  agree  for  the  same,  and  acquit- 
tances, or  other  sufficient  discharges  for  the  same  for  me,  and  in  my  name 
to  make,  seal  and  deliver;  to  bargain,  contract^  agree  for,  purchase,  re- 
ceive, and  take  lands,  tenements,  hereditaments,  and  accept  i^  seizin  and 
possession  of  all  lands,  and  all  deeds,  and  other  assurances  in  the  law  tliere- 
f or,  and  to  lease,  let,  demise,  bargain,  sell,  remise,  release,  convey,  mortgage 
and  hypothecate  lands,  tenements  and  hereditaments  upon  such  terms  and 
conditions,  and  under  such  covenants  as  he  shall  think  fit.  Also  to  baigain 
and  agree  for,  buy,  sell,  mortgage,  hypothecate,  and  in  any  and  every  way 
and  manner  deal  in  and  v«rith  goods,  wares  «nd  merchandise,  choses  in 
action,  and  other  property  in  possession,  or  in  action,  and  to  make,  do  and 
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ment  between  Lord,  Williams  and  Harlow  by  which  they 
formed  the  copartnership  of  the  Lord  &  Williams  Company 
referred  to  in  Finding  I.  will  be  found  in  the  opinion  of  the 
courly  postj  547. 

The  court  found  as  conclusions  of  law,  on  its  findings  of 
fact :  "  L  That  the  property  in  the  complaint  mentioned  and 
described  was  wrongfully  taken  and  detained  by  the  defendant 
from  the  possession  of  the  plaintiff.  II.  That  the  plaintiff  is 
entitled  to  a  judgment  for  the  return  of  said  property,  and  if 
the  same  cannot  be  made,  for  the  sum  of  $35,000  against  the 
defendant." 

And  thereupon  the  following  judgment  was  entered  : 

"  The  court  having  this  day  signed  and  filed  its  findings  of 
fact  and  conclusions  of  law  in  this  case,  and  the  value  of  the 
property  claimed  having  been  found  by  the  court  to  be  the 
sum  of  thirty-nine  [five?]  thousand  dollars,  and  the  property 
claimed  having  been  taken  into  possession  of  the  plaintiff: 
Therefore  — 

'^  It  is  adjudged  that  the  plaintiff  have  and  retain  possession 
of  the  personal  property  described  in  the  complaint,  together 
with  the  costs  of  this  action,  amounting  to  the  sum  of  five 
hundred  and  thirty-nine  dollars." 

transact  aU  and  every  kind  of  business  of  what  nature  and  kind  soever,  and 
also  for  me  and  in  my  name,  and  as  my  act  and  deed  to  sign,  seal,  execute, 
deliver  and  acknowledge  such  deeds,  covenaints,  indentures,  agreements^ 
mortgages,  hypothecations,  bottomries,  charter  parties,  bUlsof  lading,  bills, 
bonds,  notes,  receipts, .  evidences  of  debt,  releases  and  satisfactions  of 
mortgage  Judgment,  and  other  debts,  and  such  other  instruments  in  writing 
of  whatever  kind  and  nature  as  may  be  necessary  or  proper  in  the  premises. 

Giving  and  granting  unto  my  said  attorney  full  power  and  authdrlty  to 
do  and  perform  all  and  every  act  and  thing  whatsoever  requisite  and  neces- 
sary to  be  done  in  ami  about  the  premises  as  fully,  to  all  Intents  and  pur- 
poses, as  I  might  or  could  do  If  personally  present,  hereby  ratifying  and 
confirming  all  that  my  said  attorney  Hhall  lawfully  do,  or  cause  to  be  done, 
by  virtue  of  these  presents. 

In  witness  whereof,  I  have  hereunto  set  my  hand  and  seal  the  sixth  day 
of  April,  one  thousand  eight  hundred  and  eighty-one. 

CiiAKLi'^i  II.  Lord,     [seal.] 

Signed,  sealed  and  delivered  in  the  presence  of  — 
Claude  Anderson. 
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This  judgment  was  affirmed  by  the  Supreme  Court  of  the 
Territory  on  appeal ;  and  from  that  judgment  this  appeal  was 
taken. 

Jfr.  William  HaUett  PhUlipa  (with  whom  was  Mr.  Benja- 
min Morgofi  on  the  brief)  for  appellant. 

L  This  court  is  called  upon  as  matter  of  law  to  review  the 
judgment  based  on  the  findings.  Kerr  v.  ClampiUj  95  IT.  S. 
188 ;  StringfMow  v.  Cain,  99  U.  S.  610 ;  Hargrave  v.  Head, 
105  n.  S.  45.  It  is  a  well-settled  rule  that  where  a  court  finds 
a  material  fact  which  is  not  supported  by  any  evidence,  a  bill 
of  exceptions  may  be  taken  to  bring  up  for  review  the  ruling 
in  that  particular,  and,  if  necessary,  the  whole  of  the  testimony 
should  be  sent  up.  The  Francis  Wright,  106  U.  S.  381  ; 
UniUd  States  v.  Pugh,  99  IT.  S.  266.  This  rule  is  subject  to 
the  limitation  that  the  facts  are  material  and  ultimate  facts. 

When  all  the  evidence  is  properly  presented  in  the  record, 
this  court  can  examine  the  same  to  see  whether  it  was  compe- 
tent evidence  to  establish  the  facts  found.  United  States  v. 
Clark,  96  U.  S.  37. 

The  sole  issue  in  the  case  is  whether  the  property  in  question, 
at  the  time  of  the  attachment,  belonged  to  the  plaintiff  or  be- 
longed to  Lord  &  Williams.  If  the  plaintiff  established 
ownership,  the  goods  were  not  subject  to  attachment  by  the 
creditors  -of  Lord  &  Williams,  and  the  plaintiff  must  recover. 
The  court  finds  that  issue  of  title  in  favor  of  the  plaintiff, 
by  virtue  of  an  assignment  alleged  to  have  been  made  to  plain- 
tiff prior  to  the  attachment  by  the  Lord  &  Williams  Company. 
It  finds  that  the  goods  were,  at  the  date  of  the  assignment, 
the  property  of  the  Lord  &  Williams  Company. 

The  second  finding  is,  that  the  firm  of  Lord  &  Williams, 
on  October  25, 1881,  made  an  assignment  to  plaintiff.  This 
finding  is  entirely  unsupported  by  any  evidence.  No  such  as- 
signment, as  shown  by  the  reconl,  was  ever  mada  The  only 
assignment  was  that  by  the  Lord  &  Williams  Company,  a  dif- 
ferent firm,  and,  as  indicated  in  the  first  finding,  was  made  on 
October  25, 1881,  and  is  undoubtedly  the  one  referred  to  by 
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the  court  in  the  second  finding.  It  is  through  this  assignment 
of  the  Lord  &  Williams  Company  that  the  plaintiff  claims 
title.  Whether  the  Lord  &  Williams  Company  had  any  title 
themselves  depends  upon  the  construction  of  the  agreement 
between  Lord  &  Williams  and  C.  E.  Ilarlow,  by  which  the 
Lord  &  Williams  Company  was  organized,  which  agreement 
was  admitted  in  evidence  against  the  objection  of  the  defendant. 

The  question  for  decision  is  whether  the  firm  of  Lord  & 
Williams  divested  themselves  of  ownership  of  the  goods  by 
the  arrangement  contained  in  the  agreement  of  March  1, 
1881. 

It  is  apparent  that  this  agreement  was  only  an  arrangement 
for  selling  the  goods.  By  its  "  terms  the  said  Jjord  &  Williams 
have  this  day  taken  into  partnership  the  said  C.  E.  Harlow 
under  the  following  conditions:  They  agree  that  an  inventory 
of  their  stock  of  merchandise  shall  be  taken  under  the  super- 
vision of  said  Ilarlow,  and  after  its  value  shall  be  agreed  upon 
by  the  parties  interested  the  same  shall  he  turned  over  and  de- 
livered to  the  said  Jlarlow  as  a  capital  stocky  to  he  sold  with  his 
entire  direction  and  s^ipervision  under  the  name  and  style  of  the 
Lord  cfe  'Williams  Company  for  the  term  of  one  year  from  the 
date  of  this  agreement?^ 

It  is  submitted  that  this  agreement  did  not  work  such  a 
devolution  of  the  title  to  the  goods,  as  to  exempt  them  after 
its  execution,  from  attachment  as  the  goods  of  Lord  &  Wil- 
liams. It  was  an  arrangement  by  the  ownera  to  put  the  goods 
on  the  market,  with  an  agreement  to  pay  the  managing  agent 
a  certain  per  cent  of  the  profits.  The  only  interest  of  Ilarlow 
was  in  any  profits  that  might  have  resulted.  Though  termed 
a  partnerehip,  the  real  contract  as  between  the  parties  was  one 
of  employment. 

But  whether  Ilarlow  was  liable  as  a  partner  or  not  is  not  a 
controlling  question.  Admitting  that  he  was  so  liable,  it  does 
not  follow  that  he  acquired  any  interest  in  the  stock  so  as  to 
exempt  it  from  attachment  for  debts  contracted  by  Lord  & 
Williams  before  his  connection  with  the  business.  No  such 
interest  follows  from  the  fact  that  he  was  to  share  profits  and 
losses ;  it  is  not  pretended  there  were  any  profits  to  share  and 
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the  business  was  terminated  by  the  assignment.  Blanchard 
V.  CooUdge^  22  Pick.  151.  All  that  Harlow  acquired  was  a 
personal  right  of  action  against  Lord  &  Williams,  or  a  right 
to  an  account ;  the  arrangement  did  not  change  the  property. 
Jessel,  M.  E.,  Alfaro  v.  De  La  Torre,  24  Weekly  Eep.  510. 

Sharing  profit  and  loss  is  no  proof  of  partnership  in  the 
stock.  Donnell  v.  Harahe,  67  Missouri,  170 ;  Clifton  v.  Hou>- 
ardy  89  Missouri,  192.  Parties  in  a  mercantile  partnership 
may  so  stipulate,  as  between  themselves,  that  the  ownership 
of  the  stock  shall  remain  with  the  original  proprietors,  and 
that  one  of  the  associates  shall  have  only  an  interest  in  the 
profits.  Each  case  must  be  judged  on  its  own  facts.  A  good 
illustration  of  this  is  afforded  by  the  case  of  Drermen  v.  Lonr 
don  Assurance  Co.,  twice  decided  by  this  court.  113  U.  S.  51 ; 
116  U.  S.  461. 

II.  The  power  of  attorney  to  C.  E.  Harlow,  the  admission 
in  evidence  of  which  was  also  objected  to,  conferred  no  author- 
ity on  him  to  sign  the  name  of  Lord  to  the  assignment ;  it 
was  simply  a  general  power  of  attorney,  authorizing  Harlow 
to  attend  to  the  personal  affairs  of  Lord,  in  his  absence. 

It  does  not  purport  to  empower  Harlow  to  perform  any 
partnership  act  for  Lord,  much  less  such  an  act  as  the  assign- 
ment in  question.  For  this  a  special  authorization  was  neces- 
sary, Wooldridffe  v.  Irving^  23  Fed.  Eep.  676 ;  Hook  v.  Stone, 
34  Missouri,  329.  If  Harlow  possessed  no  authority,  by  virtue 
of  the  power  of  attorney,  to  sign  Lord's  name  to  liie  assign- 
ment, the  latter  is  void  for  want  of  the  assent  of  one  of  the 
partners.  All  the  partners  must  unite  in  such  a  disposition  of 
the  partnership  property.  Welles  v.  March,  30  N.  T.  844 ; 
PaJmer  v.  Myers,  43  Barb.  509 ;  Burrill  on  Assignments,  5th 
ed.  126, 127. 

While  it  is  true  that  the  partner  who  did  not  join  in  the  as- 
signment may  ratify  it,  such  ratification  cannot  relate  back  so 
as  to  invalidate  intervening  attachments.  Holland  v.  Drake,  29 
Ohio  St.  441 ;  Stein  v.  La  Dow,  13  Minnesota,  412.  It  was 
on  this  ground  that  defendant  objected  to  the  introduction  of 
any  evidence,  showing  an  attempted  ratification  of  the  assign- 
ment by  Lord,  the  non-concurring  partner. 
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Mr,  Zttoien  Birdseye  for  appellee. 

Mr.  Justice  Habuln  delivered  the  opinion  of  the  court. 

In  an  action  brought  in  a  District  Court  of  the  Territory  of 
Arizona,  by  G.  H.  Thompson  against  C.  H.  Lord  and  W.  W. 
Williams,  partners  under  the  name  of  Lord  &  Williams,  an 
attachment  was  sued  out,.  October  28,  1881,  and  levied  by  the 
sheriff,  the  present  appellant,  upon  ^'  certain  goods,  wares  and 
merchandise,  being  the  entire  stock  of  Lord  and  Williams." 
H.  B.  Cullum,  claiming  to  be  the  owner  of  the  property  at  the 
time  the  attachment  was  levied,  brought  this  action  against 
the  sheriff  to  recover  possession  thereof,  or  its  value,  in  case 
delivery  could  not  be  had.  The  answer  put  in  issue  the  plain- 
tiff's ownership  of  the  goods,  and  averml  that,  when  taken 
under  the  attachment  they  were  owned  by  and  in  possession 
of  Lord  and  Williams.  The  pleadings,  therefore,  raised  the 
question  of  the  ownership  of  the  goods  attached. 

The  District  Court  made  the  following  finding  of  facts : 
"  1.  That  on  the  26th  day  of  October,  a.d.  1881,  at  the  city 
of  Tucson,  Charles  H.  Lord,  W.  W.  Williams  and  C.  E.  Harlow, 
then,  and  for  several  months  before  that  time,  composing  the 
mercantile  firm  of  Lord  &  Williams  Company,  and  exclu- 
sively engaged  in  general  commercial  business,  viz.,  buying 
and  selling  goods,  being  insolvent,  made  and  executed  as  such 
firm  a  general  assignment  of  all  their  property,  not  exempt 
from  execution,  for  the  equal  benefit  of  all  their  creditors,  to 
Henry  B.  Cullum,  the  plaintiff,  and  that  the  plaintiff  immedi- 
ately accepted  said  assignment  and  took  possession  of  the  prop- 
erty conveyed  by  it,  including  the  property  mentioniad  in  the 
complaint,  which  property  was  a  portion  of  the  property  of 
the  said  Lord  &  Williams  Company  at  the  time  of  the  assign- 
ment. The  assignment  was  executed  in  the  firm  name  by 
W.  W.  Williams,  and  also  signed  by  said  Williams  and  said 
Harlow  individually,  and  by  the  said  Ix)rd  by  his  attorney  the 
said  C.  £.  Harlow,  the  said  Harlow  then  holding  a  general 
power  of  attorney  from  him,  and  the  said  Lord  being  then 
absent  from  the  Territory,  and  sick,  and  his  whereabouts 
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being  entirely  unknown  at  that  time  to  his  partners  and 
family,  though  every  reasonable  effort  had  been  made  to  dis- 
cover it,  and  that  said  assignment  was  ratified  and  approved 
by  said  Lord  at  the  earliest  opportunity. 

"  2.  That  on  the  said  25th  day  of  October,  a.d.  1881,  and  for 
a  long  time  previous  thereto,  at  said  city,  the  said  Charles  II. 
Ix)ixi  and  W.  W.  Williams  were  copartners  in  the  banking 
business  and  in  dealing  in  live  stock,  under  the  fiim  name  of 
Loixi  &  WiUiams;  that  on  said  last  mentioned  day  the  said 
firm  of  Lord  &  AVilliams,  being  then  insolvent,  made  and  ex- 
ecuted a  general  assignment  of  all  its  property,  not  exempt 
from  execution,  for  the  genenil  benefit  of  all  its  creditors,  to 
the  said  Henry  B.  Cullum,  who  theixjupon  immediately  entered 
upon  the  possession  of  the  same  and  accepted  the  trust.  Said 
assignment  was  executed  in  the  firm  name  by  said  Williams, 
and  also  signed  by  him,  individually,  and  by  said  Harlow,  21s 
Lord's  attorney  in  fact. 

"  3.  That  saCd  assignments  were  made  in  good  faith  by  the 
said  firms  respectively,  and  that  at  the  time  of  making  the 
same  the  assignors  had  full  confidence  in  the  ability  and  integ- 
rity of  said  Henry  B.  Cullum. 

"4.  That  on  the  28th  day  of  October,  a.d.  1881,  one  (i. 
Howard  Thompson  commenced  a  suit  in  this  court  against  the 
said  Lord  &  Williams,  and  sued  out  an  attachment  therein 
against  the  property  of  the  said  Lord  &  Williams,  and  placed 
the  same  in  the  hands  of  the  defendant,  Robert  II.  Paul,  who 
was  then  the  sheriff  of  Pima  County,  aforesaid ;  and  the  said 
Paul,  claiming  that  the  said  goods  and  property  in  the  com- 
plaint mentioned  and  de^ribed  were  then  the  property  of  the 
said  Lord  &  Williams,  and  not  the  property  of  Cullum,  the 
plaintiff,  seized  and  attached  the  same  on  October  28,  1881, 
and  held  the  same  until  replevied  in  this  suit. 

^'5.  That  at  the  time  the  property  was  so  seized  and  at- 
tached it  was  the  property  of  the  plaintiff,  and  not  subject  to 
such  seizure  or  attachment. 

"  6.  That  its  value  was  $35,000." 

The  plaintiff,  having  taken  the  property  into  possession,  the 
judgment  was  that  he  retain  possession  .and  recover  bis  costs. 
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That  judgment  was  affirmed  by  the  Supreme  Court  of  the 
Territory,  the  record  in  that  case  containing  an  agreed  "  state- 
ment on  appeal,'*  upon  which,  in  connection  with  the  finding 
of  facts,  the  case  was  heard  and  determined  in  that  court. 

The  appellant  contends  that  there  was  no  evidence  in  the 
record  of  an  assignment  by  Lord  &  Williams,  and  insists  that 
the  second  paragraph  of  the  finding  of  facts  could  only  have 
reference  to  the  assignment  made,  on  the  25th  of  October,  1881, 
by  the  Lord  &  Williams  Company.  But  the  finding  plainly  im- 
ports that  there  were  two  assignments  to  Cullum  on  the  same 
day,  one  by  the  Lord  &  Williams  Company,  and  the  other  by 
Lord  &  Williams.  The  absence  from  the  record,  as  prepared 
for  the  Supreme  Court  of  the  Territory,  of  the  deed  of  assign- 
ment by  Lord  &  Williams  —  if  any  such  deed  was  executed  — 
is  explained  by  the  fact  that  the  real  contest  between  the  par- 
ties was  in  respect  to  the  assignment  in  the  name  of  the  Lord 
&  Williams  Company  for  the  benefit  of  its  creditors.  But  it 
is  not  essential  in  this  case  to  inquire  whether  an  assignment 
was  made  by  the  firm  of  Lord  &  Williams  as  distinguished 
from  the  Lord  &  Williams  Company ;  for  it  is  not  claimed 
that  the  goods  seized  under  the  attachment  were  embraced 
by  any  other  assignment  than  the  one  made  by  the  latter 
firm. 

It  appears  that  prior  to  March  1,  1881,  C.  II.  Lord  and 
W.  W.  Williams  were  engaged  as  partners,  under  the  style  of 
Lord  &  Williams,  in  the  buying  and  selling  of  goods,  as  well 
as  in  the  business  of  hanking.  The  latter  business  was  kept 
distinct  from  the  former,  although  both  were  carried  on  in  the 
same  building. 

On  the  day  last  named  the  following  written  agreement  was 
entered  into  between  the  parties  signing  it : 

"  Tucson,  A.  T.,  March  1st,  1881. 
"This  agreement,  entered  into  by  and  between  Lord  and 
Williams  and  C.  E.  Harlow,  all  of  Tucson,  Arizona  Territory, 
witnesseth :  That  the  said  Lord  and  Williams  have  this  day  and 
date  taken  into  partnership  the  said  C.  E.  Harlow  under  the 
following  conditions:  They  agree  that  an  inventory  of  their 


Digiti 


zed  by  Google  _ 


648  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

stock  of  merchandise  shall  be  taken  under  the  supervision  of 
said  Harlow,  and  after  its  value  shall  be  agreed  upon  by  the 
parties  interested  the  same  shall  be  turned  over  and  delivered 
to  the  said  Harlow  as  a  capital  stock,  to  be  sold  with  his  entire 
direction  and  supervision  under  the  name  and  style  of  Lord 
and  Williams  Company  for  the  term  of  one  year  from  the  date 
of  this  agreement.  The  said  Harlow  shall  attend  to  all  the 
business  of  the  new  concern,  such  as  the  payment  of  debts,  em- 
ployment of  help,  purchase  of  goods,  payment  of  same,  and  all 
expenses  attending  the  proper  and  legitimate  carrying  on  of 
the  business ;  shall  open  a  new  set  of  books,  in  which  a  com- 
plete and  true  exhibit  of  the  business  shall  be  kept,  and 
always  open  to  the  parties  interested  for  inspection  ;  shaU,  as 
far  as  possible,  do  a  cash  business ;  shall  remit  money  to  pay 
debts  incurred  as  fast  as  the  same  may  be  realized  from  sales ; 
shall  not  sign,  endorse,  or  negotiate  any  notes,  bonds,  or  agree- 
ments using  the  new  firm  name  unless  strictly  in  connection 
with  the  business  of  the  house,  and  only  then  after  consulta- 
tion with  one  or  both  the  other  members  of  the  firm ;  shall 
cause,  at  the  end  of  each  month,  an  exhibit  to  be  made  of  the 
condition  of  the  firm  in  the  shape  of  a  balance-sheet;  and, 
finally,  every  six  months  shall  cause  an  inventory  to  be  taken 
of  all  the  property  and  the  books  balanced,  after  which  any 
profit  there  may  be  shall  be  divided  as  follows :  The  said  Lord 
and  Williams  shall  have  eight-tenths  of  the  same,  and  the  said 
Harlow  two-tenths  of  the  same.  In  case  of  loss,  the  same  ratio 
shall  prevail  in  sharing  the  same.  In  this  contract  it  is  dis- 
tinctly understood  by  the  parties  interested  that  the  partner- 
ship only  pertains  to  that  of  merchandising,  and  has  no  con- 
nection in  any  shape  or  manner  with  any  business  the  said 
Lord  and  WiUiams  may  have  jointly  or  severally  outside.  Any 
trade  or  business  they  may  be  able  to  direct  to  the  new  con- 
cern they  shall  do  so,  any  profits  to  be  derived  from  same  to 
be  considered  identical  with  those  arising  from  business  with 
other  parties.  They,  however,  shall  have  at  cost  price  any 
merchandise  they  may  need  or  require  for  their  own  individual 
account.  In  case  said  Harlow  shall  add  any  cash  to  the  cap- 
ital stock  he  ^hall  receive  for  same  ten  per  cent  interest  per 
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year  which  amount  shall  be  charged  to  the  general  exchange 
and  interest  account. 

"C.  H.  Lord. 

"W.W.Williams. 

"C.  E.  Hablow." 

The  goods  whoso  ownership  is  here  involved  constituted 
a  part  of  the  stock  of  merchandise  referred  to  in  the  above 
agreement.  ]^evertheless,  appellant  contends  they  were  liable 
to  be  taken  under  the  attachment  sued  out  by  Thompson 
against  the  property  of  Lord  &  Williams. 

This  contention  rests,  in  part,  upon  the  assumption  that  the 
agreement  of  March  1,  1881,  did  not  work  a  change  in  the 
ownership  of*  the  goods,  or  establish  a  partnership  between 
Lord  and  Williams  and  Harlow,  or  pass  any  interest  whatever 
in  the  property  to  Harlow ;  but  constituted  the  latter  simply 
an  agent  for  the  other  parties  in  respect  to  their  mercantile 
business,  thereafter  to  be  carried  on  under  the  name  of  the 
Lord  &  Williams  Company,  as  distinguished  from  their  bank- 
ing business,  to  be  carried  on,  as  before,  under  the  name  of 
Lord  &  Williams.  It  is,  consequently,  insisted  that  the  goods 
levied  upon  belonged  to  the  firm  of  Lord  &  Williams  at  the 
time  the  attachmeni  was  levied. 

The  words  of  the  agreement  forbid  such  an  interpretation 
of  its  provisions.  The  only  fact  tending  to  support  the  posi- 
tion of  appellant  is,  that  Harlow  did  not  put  any  goods  into 
the  new  concern,  nor  pay  any  money  for  an  interest  in  the 
property,  or  for  the  privilege  of  becoming  a  partner  with 
Lord  and  Williams  in  their  mercantile  business  to  be  con- 
ducted under  his  direction  and  supervision.  But  that  is  not  a 
controlling  fact  in  view  of  all  that  is  disclosed  by  the  agree- 
ment. The  contribution  by  Harlow  of  money  or  property 
was  not  essential  to  the  creation  of  the  partnership.  It  was 
competent  for  Lord  &  Williams,  in  consideration  of  his  under- 
taking the  entire  charge  and  control  of  the  business  of  the 
Lord  &  Williams  Company,  to  give  him  an  interest  —  though 
not  necessarily  an  equal  interest  —  in  the  property,  which  was 
to  constitute,  at  the  outset,  the  whole  capital  of  the  partner- 
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ship.  And  that  is  what  thfey  did.  The  agreement,  it  will  be 
observed,  prescribes  the  conditions  upon  which  Harlow  was 
"  taken  into  partnership  "  by  Lord  and  Williams  in  respect  to 
the  property  placed  in  his  hands  ^'as  a  capital  stock*'  for  the 
Tx)rd  &  Williams  Company.  He  was  to  open  "  a  new  set  of 
books,"  exhibiting  therein  tlie  business  of  the  "  new  concern  " 
or  the  "  new  firm,"  the  profits  of  such  business  to  be  divided, 
at  stated  periods,  upon  the  basis  of  eight-tenths  to  Lord  &  Wil- 
liams and  two-tenths  to  Harlow,  and  the  losses  to  be  borne  in 
the  same  ratio.  That  which  Harlow  was  to  receive  when  the 
books  were  balanced*  cannot  be  regarded  merely  as  compensa- 
tion for  services  rendered  as  agent  or  manager  for  Lord  and 
Williams,  but  as  the  stipulated  part  of  the  profits,  as  profits, 
accruing  to  him  as  a  partner  in  the  new  firm  of  the  Lord  & 
Williams  Company,  the  owner  of  the  partnership  property.  He 
became,  by  the  agreement,  one  of  the  joint  owners  and  pos- 
sessors of  that  property.  That  instrument  does  not  so  declare, 
in  terms,  but  such  is  the  necessary  implication  of  its  words. 

While,  in  the  absence  of  written  stipulations  or  other  evi- 
dence showing  a  different  intention,  partners  will  be  held  to 
share  equally  both  profits  and  losses,  it  is  entirely  competent 
for  them  to  determine,  as  between  themselves,  the  basis  upon 
which  profits  shall  be  divided  and  losses  borne,  without  re- 
gard to  their  respective  contributions,  whether  of  money, 
labor,  or  experience,  to  the  common  stock.  Story  on  Partner- 
ship, §§  23,  24.  Such  matters  are  entirely  within  the  discre- 
tion of  parties  about  to  assume  the  relation  of  partners.  If 
anything  further  was  needed  to  prove  that  Harlow  became  a 
partner  with,  and  not  a  mere  agent  or  employ^  for,  Lord  & 
Williams  in  their  mercantile  business,  it  is  found  in  that 
clause  of  the  agreement  providing  that  "the  partnership  only 
pertains  to  that  of  merchandising,  and  has  no  connection  in 
any  shape  or  manner  with  any  business  the  said  Lord  and 
Williams  may  have  jointly  or  severally  outside." 

A  different  conclusion,  it  is  contended,  is  required  by  the  de- 
cisions of  this  court  in  Drennen  v.  London  Assurance  Cb.,  113 
U.  S.  51,  and  116  IT.  8.  461,  472.  The  principal  question  in 
thatxase  was  whether  one  Amdt  became,  by  virtue  of  a  certain 
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written  agreement  a  member  of  an  existing  partnership,  so  as 
to  give  him  an  interest  in  its  propertj',  within  the  meaning  of 
a  contract  of  fire  insurance,  which  provided  that  the  policy 
should  be  void  if  the  property  insured  "  be  sol<l  or  transferred, 
or  any  change  takes  phice  in  title  or  |X)38ession,  (except  by 
succession  b}'  reason  of  the  death  of  the  insured,)  whether  by 
legal  process  or  judicial  decree,  or  voluntary  transfer  or  con- 
veyance." 

When  the  case  was  first  before  this  court  it  was  held  that  the 
agreement  there  in  question  did  not  make  Arndt  a  member  of 
the  existing  partnership,  but  only  contemplated  his  becoming 
a  member  of  the  firm  at  a  future  time  and  after  the  perform- 
ance of  certain  conditions,  one  of  which  was  the  creation  of 
an  incorporated  company.  It  was  observed  in  the  same  case 
that  the  parties  ex  industria  excluded  the  possibility  of  Amdt^s 
acquiring  an  interest  in  or  control  over  the  property  insured 
in  advance  of  the  formation  of  such  corporation. 

When  that  case  was  brought  here  a  second  time,  the  court, 
after  stating  that  mere  participation  in  profits  would  not  give 
an  interest  in  the  property  contrary  to  the  real  ibtention  of  the 
parties,  said  :  '^  Persons  cannot  be  made  to  assume  the  relation 
of  partners,  as  between  themselves,  when  their  purpose  is  that 
no  partnership  shall  exist.  There  is  no  reason  why  they  may 
not  enter  into  an  agreement  whereby  one  of  them  shall  partic- 
ipate in  the  profits  arising  from  the  management  of  particular 
property  without  his  becoming  a  partner  with  the  others,  or 
without  his  acquiring  an  interest  in  the  property  itself,  so  as  to 
effect  a  change  of  title." 

The  case  now  before  us  is  altogether  different.  It  cannot 
be  said  that  the  parties  excluded  the  possibility  of  Harlow's 
acquiring  an  interest  in  the  property.  They  did  not  form  a 
partnership  in  which,  as  between  themselves,  there  was  to  be 
a  community  of  interest  only  in  profits  and  losses,  leaving  the 
property  in  the  goods  to  remain  in  Lord  and  Williams.  On 
the  contrary,  the  written  agreement  shows  a  purpose  to  put 
the  goods  themselves  into  partnership,  and  to  establish  a  com- 
munity of  property,  as  well  as  a  community  of  profit  and  loss 
among  its  several  members. 
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For  the  reasons  stated  we  are  of  opinion  that  the  agreement 
of  March  1,  18S1,  created  between  the  parties  signing  it  a 
partnership  by  the  name  of  the  Lord  &  Williams  Company, 
and  that  the  stock  of  merchandise  therein  mentioned  became 
the  property  of  such  partnership.  It  results  that,  if  the  deed 
of  assignment  of  October  25,  1881,  was  not  invalid  upon  the 
ground  urged  by  the  defendant  and  to  be  presently  adverted 
to,  the  right  of  property  passed  by  that  instrument  to  the 
appellee,  for  the  benefit  of  the  creditors  of  the  Lord  &  Wil- 
liams Company,  before  the  goods  were  seized  under  the  attach- 
ment against  the  property  of  Lord  &  Williams. 

Thus  far  we  have  assumed  that  the  deed  of  assignment  in 
question  was  executed  by  Lord.  But  the  appellant  contends 
that  it  was  void,  as  against  Thompson,  the  plaintiif  in  the 
attachment,  because  not  so  executed  as  to  become  a  valid 
assignment  of  the  property  described  in  it.  The  deed  was 
signed  by  Williams  and  Harlow  and  by  the  Lord  &  Williams 
Company.  It  was  executed  for  Lord  by  Harlow,  as  his  attor- 
ney in  fact.  Harlow  acted  for  him  under  a  written  authority, 
dated  April  6,  1881,  which,  among  other  things,  constituted 
Harlow  attorney  in  fact  for  Lord,  with  power  "to  bargain 
and  agree  for,  buy,  sell,  mortgage,  hypothecate,  and  in  any 
and  every  way  and  manner  deal  in  and  with  goods,  wares  and 
merchandise,  choses  in  action,  and  other  property  in  possession 
or  in  action,  and  to  make,  do  and  transact  all  and  every  kind 
of  business  of  what  nature  and  kind  soever,  and  also  for  me 
and  in  my  name,  and  as  my  act  and  deed,  to  sign,  seal,  exe- 
cute, deliver  and  acknowledge  such  deeds,  covenants,  inden- 
tures, agreements,  mortgages,  hypothecations,  bottomries,  char- 
ter parties,  bills  of  lading,  bills,  bonds,  notes,  receipts,  evidences 
of  debt,  releases  and  satisfactions  of  mortgage,  judgment  and 
other  debts,  and  such  other  instruments  in  writing  of  whatever 
kind  and  nature  as  may  be  necessary  or  proper  in  the  premises.'* 

The  argument  of  the  appellant  upon  this  branch  of  the  case 
is,  that  the  authority  of  one  partner  to  make  a  general  assign- 
ment of  the  partnership  effects  to  a  trustee  for  the  benefit  of 
creditors  cannot  be  implied  from  the  partnership  relation 
merely ;  that  Lord's  general  power  of  attorney  did  not  author- 
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ize  Harlow  to  act  for  him  in  a  general  assignment  either  of  the 
property  of  the  Lord  &  Williams  Company  or  that  of  Lord  & 
Williams ;  and  that  a  special  authorization  was  necessary  to 
enable  him  to  represent  Lord  in  such  a  matter;  further,  that 
while  Lord  might  subsequently  ratify,  as  he  did,  the  act  of 
Harlow,  &uch  ratification  occurred  after  the  levy  of  Thompson's 
attachment,  and  coifld  not  relate  back  so  as  to  invalidate  that 
intervening  attachment. 

It  is  not  necessary  to  consider  all  of  these  propositions ;  for, 
we  are  of  opinion  that  the  above  power  of  attorney,  interpreted 
in  the  light  of  the  relations  in  business  of  the  parties  to  it,  gave 
Harlow  ample  authority  to  represent  Lord  in  any  general 
assignment,  made  in  good  faith,  of  the  property  of  the  Lord 
&  Williams  Company  for  the  benefit  of  its  cr^itors.  Li 
respect  to  goods,  wares,  merchandise,  choses  in  action  and 
other  property  in  possession  or  in  action,  and  in  l^espect  to  all 
business  of  whatever  nature  and  kind,  Harlow,  for  Lord,  and 
in  his  name,  was  expressly  authorized  to  bargain,  agree  for, 
buy,  sell,  mortgage  and  hypothecate  the  same,  and  in  any  and 
every  way  and  manner  to  deal  in  and  with  such  property  and 
rights.  And  this  authority  was  conferred,  while  Harlow  had, 
by  another  written  agreement,  to  which  Lord  was  a  party,  the 
entire  direction  and  supervision  of  the  property  and  business 
of  the  Lord  &  Williams  Company.  It  would  be  extraordinary 
if  a  partner  to  whom  was  committed  such  direction  and  super- 
vision of  partnership  property,  could  not,  in  the  matter  of  a 
general  assignment  of  the  partnership  effects  for  the  benefit  of 
firm  creditors,  represent  an  absent  partner  who  had  given  him 
the  broad  authority  expressed  in  the  above  power  of  attorney. 

JttdffmerU  affirmed. 
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HALE  V.  AKERS. 

BBBOB  TO  THX   SUPSBME  OOUBT  OF  THE  8TATX  OF  CAISFORSIL. 

No.  370.    Sabmiited  Deoambor  6, 1880.  —  Decided  December  28, 1888. 

Where  the  Supreme  Conrt  of  a  State  decides  a  Federal  question,  in  render- 
ing a  judgment,  and  also  decides  against  the  plaintiff  in  error  oH  an 
independent  ground  not  inyolving  a  Federal  question,  and  broad  enough 
to  maintain  the  judgment,  the  writ  of  error  will  be  dismissed,  without 
considering  the  Federal  question. 

T^B  case  is  stated  in  the  opinion. 

JUr.  W.  W.  Gopsy  for  plaintiffs  in  error,  submitted  on  his 
brief. 

Mr.  Frank  W.  Saokettj  for  defendants  in  error,  submitted 
on  his  brief.    Mr.  Barclay  Herdey  also  filed  a  brief  for  same. 

Mb.  Justice  Blatohfobd  delivered  thfr  opinion  of  the  court. 

This  is  an  action  brought  August. 22, 1879,  in  the  Superior 
Court  in  and  for  the  county  of  Sonoma,  in  the  State  of  Cali- 
fornia, by  Henry  M.  Hale  and  Georgiana  L.  Schell,  executors 
of  the  will  of  Theodore  L.  Schell,  deceased,  against  Stephen 
Akers  and  Montgomery  Akers,  to  recover  the  possession  of  a 
piece  of  land  in  Sonoma  County,  being  a  portion  of  the 
Huichica  rancho,  and  described  as  follows :  "  Beginning  at  a 
point  on  the  northerly  line  of  the  lane  which  runs  from  the 
dwelling-house  of  said  Schell,  westerly  to  the  road  leading 
from  the  Sonoma  Plaza  to  the  Embarcadero  called  'Mont- 
gomery Street,'  or  'Broadway,'  which  place  of  beginning  is 
distant  23.24  chains  from  the  point  of  intersection  of  said  lane 
and  said  road ;  thence  north  50  deg.  and  45  min.  west  along  a 
fence  18.98  chains ;  thence  south  37  deg.  15  min.  west  about 
25  chains  to  a  point  on  the  northerly  line  of  said  lane,  distant 
3.63  chains  easterly  from  the  point  of  intersection  aforesaid; 
thence  north  78  deg.  30  min.  east  along  said  northerly  line 


Digiti 


zed  by  Google 


HALE  V.  AKEBS.  655 

Opinion  of  the  Conrt. 

19.61  chains  to  the  place  of  beginning,  containing  eighteen  and 
a  half  acres." 

The  answer  of  the  defendants  set  np,  among  other  defences, 
that  Stephen  Akers  entered  into  possession  of  the  premises 
more  than  twenty-five  years  before  the  suit  was  brought,  under 
a  claim  of  title  by  a  written  conveyance  made  in  1858  by  the 
city  of  Sonoma,  in  Sonoma  County,  which  city  was  then  in  the 
possession  of,  and  claimed  title  to,  the  premises,  under  a  decree 
of  confirmation  by  the  board  of  land  commissioners,  dated 
January  22,  1856,  and  by  the  judgment  and  decree  of  the 
Circuit  Court  of  the  United  States  for  the  Northern  District 
of  California,  made  November  16,  1864;  that  he  was  the 
owner  in  fee  of  the  premises;  that  on  the  11th  of  October, 
1860,  he  entered  into  a  ivritten  agreement  with  Schell,  the 
testator  of  the  plaintiffs,  whereby  he. released  to  Schell  one- 
half  of  a  piece  of  land  then  in  the  possession  of  Akers,  and 
containing  111  acres  and  2  rods  of  land,  and  Schell  agreed 
thereby  that,  in  the  event  the  city  of  Sonoma  should  estab-* 
lish  its  claiiA  to  any  part  of  such,  released  tract  of  land,  he 
would  deliveiM^be-  possession  of  the  same,  or  such  portions 
thereof  as  might  be  so  ^tablished,  together  with  a  yearly  rent 
of  $5  per  acre  for  the  land  so  to  be  delivered,  and  that  Akers  , 
thereby  agreed  that,  in  the  event  of  the  city  of  Sonoma  not 
being  able  to  establish  its  claim  beyond  the  present  line  of  the- 
Huichica  patent,  he  would  deliver  possession  to  Schell  of  all 
or  such  portion  of  the  remainder  of  such  tract  of  land  as  might 
be  within  the  line  of  the  Huichica  patent,  and  would  pay  a 
yearly  rent  for  the  same,  at  the  rate  of  $5  per  acre,  to  Schell ; 
that  by  that  agreement  Schell  relinquished  all  claim  to  the 
premises  in  question,  and  acquiesced  in  Akers's  title  and  right 
of  possession ;  that  previous  to  October  11,  1860,  and  then  and 
ever  since,  the  city  of  Sonoma  claimed  the  said  lands  as  its 
pueblo  lands,  adversely  to  Schell,  and  was  then,  and  ever 
since  bad  been,  prosecuting  its  claim  before  the  land  depart- 
ment of  the  government;  that,  before  that  time,  the  said  city 
conveyed  by  deed  to  Akers  the  premises  for  which  the  suit 
was  brought,  and  by  virtue  thereof  he  was,  on  the  11th  of 
October,  1860,  in  possession  of  the  premises  and  claiming  the 
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same  adversely  to  Sohell;  that  at  that  time  Akers  claimed 
that  the  premises  were  within  the  pueblo  lands  of  the  city 
of  Sonoma,  and  that  that  city  would  establish  before  the  land 
department  of  the  United  States  and  the  Commissioner  of  the 
General  Land  Office  its  claim  thereto;  that  the  defendants 
and  the  said  city  then  and  ever  since  claimed  that  the  pueblo 
extended  on  the  southeast  to  the  Arroyo  Seco,  and  that  the 
Arroyo  Seco  formed  the  boundary  line  between  the  pueblo 
lands  of  the  city  and  the  lands  of  Schell,  whilst  Schell  then 
claimed  that  the  Arroyo  Seco  did  not  form  such  boundary 
line,  but  extended  beyond  it  on  the  north  and  included  the 
lands  of  Akers ;  that,  to  settle  the  difficulties  and  avoid  litiga- 
tion, Akers  and  Schell^  made  said  agreement  to  await  and 
abide  the  decision  of  the  land  d^artment  of  the  United 
States  on  the  application  of  the  city  to  have  its  title  to  its 
lands  confirmed;  that  Schell  then  agreed  with  Akers  that 
Schell  should  never  claim  any  title  to  the  lands  described  in 
the  complaint,  until  it  was  determined  by  a  decree  of  the  land 
department  of  the  United  States  that  the  city  could  not  estab- 
lish its  title  thereto ;  that  Akers,  for  the  purpose  of  avoiding 
litigation  and  to  await  and  abide  the*  decision  of  said  land 
department,  delivered  over  to  Schell  other  land  within  the 
pueblo,  to  await  such  decision,  and  Schell  then  agreed  that,  in 
the  event  the  city  established  its  claim  to  any  of  the  land,  he 
would  forever  release  aU  claim  of  title  or  possession  thereto, 
deliver  up  to  Akers  all  the  lands  claimed  by  Akers  within  the' 
pueblo,  and  pay  to  AJkers  $5  per  acre  per  year  for  the  use 
thereof;  that  Akers  wae  to  hold  the  land  until  the  city  should 
so  fail  to  establish  its  title  thereto ;  that  the  city  had  not  failed 
to  do  so^  but  had  established  its  claim ;  that  on  the  31st  of 
March,  1880,  and  since  the  suit  was  commenced,  the  United 
States  issued  and  delivered  to  the  city  and  the  trustees  thereof 
a  patent  for  the  land  described  in  the  complaint ;  that  the 
plaintiffs  claimed  the  land  by  virtue  of  a  patent  issued  by  the 
United  States  to  one  Leese,  and,  known  as  the  Huichica 
patent ;  that  said  patent  does  not  include  the  premises ;  that 
if  it  does,  the  same  was  made  without  authority  of  law ;  that 
the  only  authority  on  which  the  Huichica  patent  issued  was  a 


Digiti 


zed  by  Google 


HALE  v.  AKEBS.  567 

Opinion  of  the  Coart. 

decree  of  the  said  Circuit  Court  of  the  United  StftteB,  made 
December  24, 1856 ;  and  that  said  decree  did  not  authorize  the 
issuing  of  a  patent  by  the  United  States  for  the  land  described 
in  the  complaint,  or  for  any  land  on  the  west  side  of  the 
Arroyo  Seco,  but  made  the  Arroyo  Seco  the  boundary  between 
the  pueblo  and  the  Huichica  rancho.  .  . 

The  cause  was  tried  by  the  court  without  a  jury,  and  it 
made  a  finding  of  facts,  comprising  the  facts  set  forth  in  the 
answer,  with  additional  matters,  the  only  material  ones  being 
as  follows :  A  grant  to  one  Leese  of  the  place  called  Huichica 
was  made  by  the  Mexican  governor  of  California,  in  1841,  and 
embraced  all  the  land  between  the  Arroyo  Seco,  the  Arroyo 
de  lo6  Cameros,  and  the  swamp  land,  containing  two  square 
leagues,  the  western  boundary  being  the  Arroyo  Seco.  Sub- 
sequently, the  governor  adjudged  this  grant  to  be  void,  because 
the  land  of  which  judicial  possession  was  attempted  to  be  given 
under  it  was  much  more  than  the  quantity  granted.  Under  a 
subsequent  petition  by  Leese,  and  on  July  6th,  1844,  the  then 
governor  of.  California  made  to  Leese  a  second  grant  of  three 
and  one-half  leagues  of  the  land  called  Huichica,  bounded  on 
the  north  by  the  crossing  of  the  upper  road  to  Napa,  on  the 
east  by  the  Arroyo  de  los  Cameros,  on  the  south  by  the 
swampy  lands  on  the  bay,  on  the  west  by  Estero  de  Sonoma  as 
far  as  the  Trancas,  taking  the  direction  of  the  Arroyo  Seco  as 
far  as  the  Little  Hills  of  Huichica:  This  grant  was  made  sub- 
ject to  approval  by  the  departmental  assembly,  but  was  never 
placed  before  it  for  approval,  although  the  first  grant  was  ap- 
proved by  it  after  the  second  grant  had  been  made.  A  claim 
of  Leese  to  the  whole  Huichica  tract  of  five  and  one-half  leagues 
was  confirmed  by  the  board  of  land  commissioners  April  18th, 
1858,  and  by  the  District  Court  of  the  United  States  April  22d, 
1856.  An  appeal  to  the  Supreme  Court  of  the  United  States 
was  dismissed  in  December,  1856,  no  decree  respecting  the 
claim  having  ever  been  made  by  the  Circuit  Court  of  the 
United  States.  The  decree  of  confirmation  contained  this 
clause :  '^  The  land  of  which  confirmation  is  hereby  made  is 
known  by  the  name  of  '  Huichica,'  containing  five  and  one-half 
square  leagues,  and  no  more,  and  is  bounded  and  described 
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as  follows,  to  wit :  Bouided  on  the  north  by  the  upper 
road  which  goes  to  Napa,  on  the  east  by  the  Arroyo  de  los 
Carneros,  on  the  south  by  the  marshy  land  adjoining  the  bay 
of  San  Francisco,  and  on  the  west  by  the  Estero  of  Sonoma, 
as  far  as  the  Trancas,  taking  the  direction  {el  rumbo  —  direc- 
tion or  course)  of  the  Arroyo  Seco."  A  survey  of  the  Haichica 
grant  was  made  in  December,  1858,  and  approved  by  the  sur- 
veyor general  in  June,  1859  ;  and,  in  accordance  therewith,  a 
patent  for  the  Huichica  rancho,  containing  18,704  acres,  was 
issued,  by  the  United  States  to  Leese  August  3d,  1859,  reciting 
the  second  grant,  the  confirmation  and  the  survey.  The  west- 
erly boundary,  as  shown  on  the  plat  in  that  patent,  is  "  the 
Sonoma  Creek,  from  a  post  marked  L  at  the  lower  landing  as 
far  as  a  post  marked  L  at  the  Trancas ;  thence  a  straight  line 
running  north  37  degrees  east  156  chains  to  a  post  marked  L 
on  the  Arroyo  Seco,  at  the  Huichica  Hills.  This  last*  line  is 
known  as  the  '  Trancas  line.' "  By  quitclaim  deeds  tinder 
Leese,  Schell  claimed  title  to  470  acres  of  the  Huichica  rancho. 
The  title  of  Akers  was  derived  as  follows :  In  1835,  General 
Yallejo,  director  of  colonization,  under  previous  instructions 
from  the  Mexican  governor  of  CaUfomia,  established  the  pueblo 
of  Sonoma,  and  made  a  survey  thereof,  with  tlie  following 
boundaries :  "  On  the  east  the  Arroyo.  Seco,  from  the  vineyanl 
of  Salvador  Vallejo  to  the  salt  marsh  on  the  bay  ;  thence  along 
the  salt  marsh  westerly  to  Sonoma  Creek;  thence  up  said 
creek  to  the  Agua  Caliente  Creek ;  thence  easterly  by  the  hills 
north  of  the  city  to  place  of  beginning."  He  laid  out  the 
tract  nto  lots  and  blocks,  and  established  families  on  it,  occu- 
pying the  tract  along  the  Arroyo  Seco,  in  1835,  down  to  the 
point  where  it  entered  the  said  salt  marsh.  On  a  report  of  his 
acts,  made  by  him  to  the  governor,  they  were  approved  by  the 
latter.  In  May,  1852,  the  authorities  of  the  city  of  Sonoma 
presented  to  the  board  of  land  commissioners  their  claim,  as 
successors  of  the  pueblo,  for  all  of  its  land,  as  established  by 
Vallejo.  The  claim  was  confirmed  by  the  board,  and  after- 
wards, on  appeal,  by  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  California,  November  2d,  1864. 
These  decrees  fixed  the  Arroyo  Seco,  from  the  vineyard  afore- 
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said  to  the  salt  marsh,  as  the  eastern  boundary  of  the  pueblo. 
A  survey  of  the  land  was  made  in  September,  1868,  and  re- 
ported to  the  land  department  of  the  United  States  for  ap- 
proval, in  August,  1872.  In  March,  1876,  the  Commissioner 
of  the  General  Land  OflSce,  on  a  conflict  before  him  on  the 
approval  of  the  survey  as  to  the  location  of  the  southeasterly 
line,  being  the  boundary  common  to  the  land  confirmed  to  the 
city  of  Sonoma  and  the  land  known  as  the  Huichioa  grant, 
adjudged  and  determined  that  such  boundary  should  be  estab- 
lished as  follows:  '^A  direct  line  running  from  the  poiub 
marked  '  Trancas,'  on  Sonoma  Creek,  to  the  point  where  the 
Arroyo  Seco  enters  the  salt  marsh,  (Station  No.  43  in  the 
amended  survey  of  Eancho  Huichica,)  and  thence  following 
the  direction  of  the  Arroyo  Seco  to  the  Little  Huichica  Hills, 
should  constitute  the  southeasterly  boundary  of  the  pueblo  of 
Sonoma ; "  and  directed  the  surveyor  general  to  make  survey 
of  the  confirmed  claim  of  the  city  of  Sonoma  in  accordance 
with  such  decision.  A  resurvey  was  made,  and  the  commis- 
sioner approved  it  and  his  former  decision  of  March,  1876,  fix- 
ing the  Arroyo  Seco  as  the  boundary  between  the  pueblo  of 
Sonoma  and*  the  Huichica  grant.  No  appeal  having  been  taken 
from  that  decision,  the  same  became  finaJ,  and  a  patent  for  the 
pueblo  lands  w;as  issued  by  the  United  States,  March  81, 1880, 
to  the  mayor  and  *common  council  of  the  city  of  Sonoma,  in 
accordance  with  the  decrees  of  confirmation  and  the  survey,  con- 
taining 6068.95  acres.  The  plat  in  the  patent  showed  that  it 
covered  423.  acres  of  land  embraced  in  the  Huichica  patent,  be- 
ing the  tract  bounded  by  the  ^'  Trancas  line,"  so  called,  running 
from  post  L  at  the  Trancas  north  37  deg.  east  156  chains  to  post 
L,  on  the  Arroyo  Seco,  by  the  Arroyo  Seco  from  said  post  to 
where  it  enters  the  marsh  at  station  43  aforesaid,  and  by  a  line 
from  said  station  south  70  deg.  45  min.  west  81.50  chains  to  post 
Jj  at  the  Trancas.  Akers  entered  into  possession  of  the  land 
described  in  the  complaint,  under  a  contract  with  the  city  of 
Sonoma  to  purchase  it,  in  1851,  and  had  occupied  it  ever  since. 
On  the  18th  of  May,  1858,  the  city  conveyed  to  him  by  deed  111 
acres  of  land  within  the  limits  of  the  city  as  so  confirmed  and  pat- 
ented, the  land  sued  for  being  part  of  such  111  acres.    He  con- 
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tintied  to  reside  upon,  cultivate  and  improve  the  whole  of  the 
same  up  to  October  11, 1860,  and  resided  upon,  cultivated  and 
improved  the  west  part  of  the  tract  so  conveyed  to  him,  in- 
cluding the  portion  sued  for  by  the  plaintiffs,  ever  since  1851. 
In  September,  1860,  Schell  sued  Akers  in  the  Seventh  District 
Court  of  the  State  of  California,  for  the  county  of  Sonoma,  to 
recover  all  of  the  said  tract  of  land,  claiming  title  thereto  under 
the  Huiohica  patent ;  and  Akers,  by  his  answer  in  that  action, 
claimed  titld  to  the  whole  thereof  under  his  deed  from  the  city 
of  Sonoma.  Whilst  the  action  was  pending,  and  on  the  11th 
of  October,  1860,  the  agreement  in  writing,  before  mentioned, 
was  made.  On  the  execution  of  that  agreement,  Schell  dis- 
missed his  action,  and  a  fence  waar  built  by  the  parties,  from 
the  lane  mentioned  in  the  complaint,  extending  northerly 
across  the  said  Ill-acre  tract  and  dividing  it  into  two  fields  of 
nearly  equal  size,  and  Akers  siirrendered  to  Schell  the  posses- 
sion of  all  that  portion  of  the  Ill-acre  tract  lying  east  of  said 
fence  and  embracing  about  fifty  acres,  and  retained  the  pos- 
session, of  all  the  land  on  the  west  side  of  said  fence.  The 
Trancas  line,  being  the  western  boundary  of  the  line  patejited 
to  Leese,  divides  the  Ill-acre  tract  into  two  three-cornered 
pieces,  the  line  running  from  the  southwest  to  the  nort}ieast 
and  crossing  the  said  fence,  leaving  a  portion  within  the 
Huichica  patent  on  the  west  side  of  the  fende  in  the  possession 
of  Akers,  and  also  leaving  a  portion  on  the  east  side  of  the 
fence,  not  embraced  within  ,the  patent  of  the  Huichica,  in  the 
possession  of  Schell,  held  by  him  undJ3r  the  said  contract. 

Finding  25  was  as  follows:  A  piece  of  land  described  as 
follows:  Beginning  at  a  point  on  the  northerly  line  of  the 
lane  leading  from  the  house  of  Theodore  L.  Schell,  deceased, 
westerly  to  the  road  commonly  called  "  Broadway,"  7.63 
chains  easteily  from  the  intersection  of  said  lane  and  road; 
the  point  where  the  Trancas  line  crosses  said  lane;  thence 
north  37  deg.  east  along  the  Trancas  line  to  a  point  where  the 
said  Trancas  line  crosses  the  fence  heretofore  constituting  the 
division  fence  between  Akers  and  Schell ;  thence  south  6  deg. 
45  min.  east  along  said  fence  to  the  said  lane ;  thence  westerly 
along  the  northerly  side  of  said  lane  15.61  chains  to  the  place 
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of  beginning — is  included  within  the  land  described  in  the 
complaint  Said  piece  of  land  is  situated  between  Arroyo 
Seco  and  the  Trancas  line,  and  is  within  the  boundaries  do- 
scribed  in  the  grant  of  the  Huiohica  rancho  of  July,  1844 ;  the 
decrees  of  confirmation,  the  surveys  and  the  latent  thereof  of 
August  3d,  1869;  also  the  three  deeds  under  which  Schell 
claimed  title  to  the  470  acres ;  and  is  not  within  the  excep- 
tions mentioned  in  the  first  of  said  deeds.  Said  piece  of  land 
is  also  within  the  boundaries  of  the  pueblo  of  Sonoma,  estab- 
lished by  Yallejp;  the  decrees  of  confirmation,  the  final  sur- 
vey, and  the  patent  of  said  pueblo,  issued  March  31,  1880 ; 
also  the  Ill-acre  tract ;  and  is  on  the  west  side  of  the  fence 
built  by  the  parties. 

The  court  found  as  follows,  as  matter  of  law :  That  the  city 
of  Sonoma  has  established  its  claim  to  the  land  in  controversy, 
within  the  meaning  of  the  said  contract  between  Schell  and 
Akers.  That,  by  the  terms  of  said  contract,  each  agreed  with 
the  other  to  abide  by  the  decision  of  the  United  States  on  the 
said  daim  of  the  city  of  Sonoma  for  said  lands,  as  then  pending 
before  the  United  States  courts,  and  to  abide  by  the  boundary 
line  between  them  as  established  on  the  final  confirmation  of* 
pueblo  lands  to  the  city  of  Sonoma.  That  the  defendant 
Stephen  Akers  is  entitled  to  the  possession  of  all  the  lands  and 
premises  described  in  the  complaint.  That  all  the  right,  title 
and  interest  of  Leese  in  and  to  all  the  piece  of  land  described 
in  finding  25,  derived  to  him  under  the  patent  of  the  Huichica 
rancho,  passed  to  and  became  vested  in  Schell  on  the  18th  of 
January,  1859.  That  all  the  title  of  the  city  of  Sonoma  passed 
to  and  became  vested  in  Stephen  Akers,  by  deed  dated  May 
13th,  1858,  in  and  to  the  said  tract  described  in  said  finding 
25.  That  defendants  are  entitled  to  judgment  for  the  pos- 
session of  all  the  land  described  in  the  plaintiff's  complaint, 
with  costs  of  suit. 

The  judge  of  the  Superior  Court  of  Sonoma  County,  in  a 
short  opinion  given  in  the  case,  said:  "The  court  is  of  the 
opinion  that  the  contract  of  the  11th  of  October,  1860,  is  con- 
clusive of  this  controversy.  The  Huichica  patent  had  issued 
when  that  agreement  was  made,  and  covered  the  land  in  dis- 
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pute.  Plaintiffs'  testator  had  then  all  the  title  which  he  ever 
could  acquire.  The  parties  must  have  referred  to  the  final 
location  of  the  patent  of  the  pueblo  of  Sonoma,  when  they,  in 
their  agreement,  used  the  phrase  Mn  the  event  the  city  of 
Sonoma  establishes  her  claim  to  any  portion'  of  said  land. 
That  patent  has  been  finally  located,  and  embraces  the  land 
which  is  the  subject  of  this  suit.  It  follows  that  the  defend- 
ants should  prevail." 

The  judgment  of  the  Superior  Court  was  that  the  defend- 
ants recover  costs  from  the  plaintiffs.  The  latter  took  an 
appeal  to  the  Supreme  Court  of  the  State,  which  affirmed  the 
judgment  of  the  Superior  Court,  by  a  judgment  to  review 
which  the  plaintiffs  have  brought  a  writ  of  error. 

The  opinion  of  the  Supreme  Court,  found  in  the  record,  and 
also  reported  as  Hale  v.  Akers^  69  Cal.  160,  recites  the  facts 
as  found  by  the  Superior  Court,  and  then  states  that  there 
are  two  sufficient  answers  to  the  claims  made  by  the  plaintiffs. 
In  its  first  answer,  the  court  considered  the  meaning  of  the 
words,  "  taking  the  direction  of  the  Arroyo  Seco,"  found  in  the 
second  grant,  of  July  6,  1844,  and  in  the  decree  of  confirmar 
tion,  and  stated  that  it  seemed  to  it,  as  it  did  to  the  Com- 
missioner of  the  General  Land  Office,  that  the  line  was  to  run 
from  the  Trancas  to  the  nearest  point  on  the  Arroyo  Seco, 
and  thence  up  that  creek  or  gulch ;  that,  if  that  were  so,  then 
it  is  clear  that  the  line  as  run  by  the  surveyor  did  not  conform 
to  the  decree,  but  took  in  lands  not  covered  by  the  decree ; 
and  that  it  must  follow  that  to  the  lands  so  taken  in,  the  original 
concession  to  the  pueblo,  and  the  patent  issued  upon  confirmar 
tion  thereof,  carried  the  better  right. 

The  second  answer  which  the  Supreme  Court  made  to  the 
claims  of  the  plaintiffs  was  that  the  written  agreement,  before 
mentioned,  was  intended  to  be,  and  was,  binding  upon  the 
parties,  and  was  decisive  of  their-rights,  when  it  was  executed. 
The  view  taken  by  the  court  was  that  when  Scbell  and  Akers 
executed  the  agreement,  in  October,  I860,  the  Huichica  patent 
had  been  issued  to  Leese,  in  August,  1859,  and  ScheU  had  his 
deed  of  January,  1859 ;  that  the  Sonoma  claim  had  been  con- 
firmed by  the  board  of  land  commissioners,  in  January,  1856, 
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and  took  in  the  land  lying  between  the  Trancas  line  and  the 
Arroyo  Seoo ;  that  the  city  was  asserting  a  right  to  that  land, 
and  the  case  was  pending  before  the  courts ;  that  Akers  had  a 
deed,  given  by  the  city  in  May,  1858,  of  1 1 1  acres  of  the  land,  and 
was  in  possession  of  them ;  that  under  these  circumstances  the 
parties  compromised  the  pending  suit,  by  dividing  the  111 
acres  about  equally  between  them,  Akers  releasing  to  Schell 
the  eastern  half  and  retainmg  the  western  half;  that,  under 
the  terms  of  the  agreement,  the .  only  establishment  of  the 
Sonoma  claim  which  the  parties  contemplated  was  such  as 
would  result  from  the  action  of  the  courts  upon  it,  and  the 
issuing  of  a  patent  by  the  government  in  pursuance  of  their 
decrees;  that  the  parties  evidently  thought  that  if  the  city 
should  finally  succeed  in  establishing  its  claim,  and  receive  a 
patent  for  any  of  the  land  within  the  lines  of  the  Huichica 
patent,  it  would  have  the  better  title  to  the  land,  and  that 
they  could,  therefore,  avoid  litigation  and  expense,  and  safely 
await  the  issue  of  the  city's  contest ;  that  they  rightly  inter- 
preted the  law ;  and  that  Schell,  so  long  as  he  lived,  acquiesced 
in  the  arrangement. 

It  is  contended  for  the  defendants  that  this  court  has  no 
jurisdiction  of  this  case.  For  the  plaintiffs  it  is  contended  that 
not  only  was  a  Federal  question  raised  in  the  Supreme  Court 
of  the  State,  but  it  was  decided  adversely  to  the  plaintiffs; 
and  that  both  parties  claimed  under  titles  acquired  from  the 
Mexican  government  prior  to  the  cession  of  California  to  the 
United  States. 

The  errors  assigned  by  the  plaintiffs  are  that  the  Supreme 
Court  of  the  State  erred  in  adjudging  that  the  Trancas  line  did 
not  conform  to  the  decree  of  confirmation  of  the  claim  of  Leede 
to  the  Huichica  rancho,  made  April  22,  1856,  by  the  District 
Court  of  the  United  States ;  in  adjudging  that  the  patent  of 
March  31,  1880,  to  the  mayor  and  common  council  of  the  tMy 
of  Sonoma,  established  that  the  title  to  the  land  in  controversy 
was  in  the  defendants,  and  gave  to  them  a  title  superior  to  the 
title  of  the  plaintiffs  under  the  patent  of  August  3, 1859,  issued 
to  Leese;  and  in  adjudging  that  Schell  and  Akers,  by  their 
written  agreement  of  October  11,  1860,  intended  that  any 


Digiti 


zed  by  Google 


564  OCTOBER  TEBM,  1889. 

Opinion  of  the  Conrt 

patent  which  should  be  thereafter  issued  to  the  city  of  Sonoma, 
conveying  any  portion  of  the  land  to  which  Schell  then  had 
title  under  th'e  Huichica  patent  of  August  3,  1859,  wouM  or 
could  divest  Schell  of  his  title  to  the  land  under  the  Huichica 
patent,  or  establish  a  superior  title  thereto  in  the  city  of 
Sonoma. 

After  contending  that  the  court  below  erred  in  its  decision 
of  the  Federal  question ;  that  such  decision  was  based  upon 
the  facts  (1)  that  the  land  in  dispute  was  a  portion  of  the 
pueblo  land,  and  (2)  that  the  lines  of  the  survey  of  the 
Huichica  grant  did  not  conform  to  the  decree  of  confirmation ; 
and  that,  in  so  doing,  the  court  ignored  (1)  the  power  of  the 
Mexican  government  to  divest  the  pueblo  title,  and  (2)  the 
findings  of  the  lower  court  that  the  survey  did  conform  to 
the  decree ;  the  plaintiffs  urge  that  the  interpretation  by  ttiat 
court  of  the  agreement  between  Schell  and  Akers  was  incor- 
rect, and  that  it  would  not  have  so  interpreted  the  agreement 
had  it  not  been  for  its  erroneous  deduction  of  law  regarding 
the  Federal  question,  and,  therefore,  that  the  decision  of  the 
Federal  question  was  the  controlling  decision  of  the  case. 

But  we  cannot  take  this  view.  Both  of  the  courts  below 
decided  that,  irrespective  oi  the  Federal  question,  the  agree- 
ment of  October  11,  I860,  was  decisive  of  the  case.  The  con- 
struction of  that  agreement  intolved  no  Federal  question,  and 
controlled  the  whole  case. 

In  Mwdoek  v.  City  of  Memphis,  20  Wall:  590,  636,  this 
court  announced,  as  one  of  the  propositions  which  flowed  from 
the  provisions  of  the  second  section  of  the  act  of  P'ebruary  5, 
1867,  14  Stat.  386,  embodied  in  section  709  of  the  Revised 
Statutes  of  1874,  and  still  in  force,  that  even  assuming  that  a 
Federal  question  was  erroneously  decided  against  the  plaintiff 
in  error,  the  court  must  furtlier  inquire  whether  there  was  any 
other  matter  or  issue  adjudged  b}^  the  state  court,  which  is 
sufficiently  broad  to  maintain  the  jadgment  of  that  court,  not- 
withstanding the  error  in  deciding  the  issue  raised  by  the 
Federal  question  ;  and  that,  if  that  is  found  to  be  the  case,  tho 
judgment  must  be  affirmed,  without  inquiring  into  the  sound 
ness.  of  the  decision  on  such  other  matter  or  issue* 
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This  principle  has  since  been  repeatedly  applied.  In  Jen- 
kins V.  Zoewenthdly  110  U.  iS.  222,  where  two  defences  were 
made  in  the  state  court,  either  of  which,  if  sustained,  barred  the 
action,  and  one  involved  a  Federal  question  and  the  other  did 
not,  and  the  state  court  in  its  decree  sustained  them  both,  this 
court  said  that,  as  the  finding  by  the  state  court  of  the  fact 
which  sustained  the  defence  which  did  not  involve  a  Federal 
question  was  broad  enough  to  maintain  the  decree,  even 
though  the  Federal  question  was  wrongly  decided,  it  would 
affirm  the  decree,  without  considering  the  Federal  question  or 
expressing  any  opinion  upon  it,  and  that  such  practice  was 
sustained  by  the  case  of  Murdoch  v.  City  of  Memphisy  svpra. 
See,  also,  McMcmua  v.  O^j^uUivariy  91  U.  S.  578 ;  Brown  v. 
AtweHy  92  U.  S.  327 ;  Citizeni  Bank  v.  Board  of  Liquidation^ 
98  IT.  S.  140 ;  Ohouteau  v.  Giba(my  111  U.  S.  200 ;  Adaina 
County  V.  Bv/rlington  <&  Missouri  Bailroad,  112  U.  S.  123 ; 
Detroit  City  Bail/way  v.  Gutha/rdy  114  U.  S.  133 ;  Ne^  Or- 
leans  Waiter  Works  Co.  v.  Louisiana  Sugar  Bejming  Co.y  125 
TJ.  S.  18;  De  Saussure  v.  OaiXlardy  127  U.  S.  216,  234. 

It  appears  clearly  from  the  opinion  of  the  Supreme  Court 
that  it  was  not  necessary  to  the  judgment  it  gave  that  the 
words  "  taking  the  direction  of  the  Arroyo  Seco "  should  be 
construed  at  alL  It  is,  therefore,  of  no  consequence  whether 
or  not  that  court  was  wrong  in  its  conclusions  as  to  the  mean- 
ing of  the  Huichica  grant. 

The  writ  of  error  is 

IHsmissed. 


EIO  GRANDE  RAILEOAD  COMPANY  v.  VINET. 

APPBAL    FBOM    THE    CIRCUIT    COURT    OF    THE    UNITED    STATES   FOR 
THE   EASTERN   DISTRICT  OF   LOUISIANA. 

No.  114.    Argued  November  15, 1880.  -  Decided  December  23. 1889.  " 

The  erldenee  in  this  case  fails  to  estabUsh  any  fraud  in  the  making  of  the 
notes  and  mortgage  which  are  the  subject  of  controversy,  or  in  th^  use 
'  afterwards  made  of  the  notes. 
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Ik  equitt.    The  case  is  stated  ia  the  opinion. 

Mr,  George  Z.  Bright  for  appellant. 

Mr.  J\  D.  RouBe  for  appellees.  Mr.  William  Grant  was 
with  him  on  the  brief. 

Mb.  Justice  Milleb  delivered  the  opinion  of  the  court. 

The  appellant,  which  was  plaintiff  below,  obtained  in  the 
Circuit  Court  for  the  Eastern  District  of  Louisiana  on  January 
5,  1885,  a  judgment  xigainst  the  partnership  firm  of  Gomila  & 
Co.  and  against  Anthony  J.  Gomila  and  Dirned  Torrey,  who 
constituted  the  parthership,  for  the  sum  of  $26,731.97.  It 
caused  an  execution  to  be  issued  upon  the  judgment,  and  had 
it  levied  upon  a  house,  and  the  grounds  belonging  to  it,  in  the 
city  of  New  Orleans,  a  description  of  which  is  set  forth  in  the 
bill  filed  in  this  case.  It  was  discovered  that  there  existed  a 
mortgage  upon  this  property  for  the  sum  of  $18,000,  made  by 
A.  J.  Gomila,  and  the  railroad  company  brought  the  present 
suit  by  way  of  a  bill  in  chancery  to  remove  this  incumbrance, 
as  an  obstruction  to  the  successful  exercise  of  its  right  to  sell 
the  property  for  the  payment  of  its  debt.  The  action,  com- 
menced in  the  Civil  District  Court  for  the  Parish  of  Orleans, 
waa  afterwards  removed  by  Gomila  into  the  Circuit  Court  of 
the  United  States,  and  the  plaintiff  there  filed  a  new  bill  in 
equity  substantially  the  same  as  the  petition  filed  in  the  state 
court. 

This  bill,  after  reciting  the  judgment  in  favor  of  the  rail- 
road company,  already  mentioned,  and  the  levy  of  the  execu- 
tion under  it  on  the  property  described,  proceeds  to  state: 
"  That  there  is  inscribed  on  the  books  of  the  recorder  of  mort- 
gages for  the  Parish  of  Orleans,  against  the  name  of  Anthony 
J.  Gomila  and  against  said  property,  an  inscription  of  a  mort- 
gage made  by  said  Anthony  J.  Gomila  in  favor  of  the  com- 
mercial firm  of  Gomila  &  Co..  by  act  before  Samuel  Flower, 
a  notary  public,  dated  the  8th  of  February,  1884,  to  secure  the 
sum  of  $18,000."  According  to  the  bill,  this  act  recited  an 
indebtedness  by  A.  J.  Gomila  to  the  firm  of  Gomila  &  Co.  for 
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that  much  money  lowed  and  advanced  to  him  on  that  day, 
and  that  for  said  $18,000  he  had  made  his  four  promissory 
notes  to  the  order  of  and  endorsed  by  himself.  Three  of  these 
notes  were  for  $5000  each,  and  one  for  $3000.  The  $5000  notes 
were  payable  in  one,  two  and  three  years  after  date  respec- 
tively, and  the  $3000  note  was  payable  three  years  after  date. 

The  bill  then  alleges  that  '^  said  mortgage  is  fictitious,  and 
is  a  fraud  committed  by  said  A.  J.  Gomila  to  cover  his  prop- 
erty and  to  prevent  the  seizure  and  sale  thereof ;  that  it  is  not 
true,  as  stated  in  said  act  of  mortgage,  that  on  the  8th  of  Feb- 
ruary, 1884,  the  said  firm  of  Gomila  &  Co.  loaned  and  ad- 
vanced to  A.  J.  Gomila  the  sum  of  $18,000,  or  any  other  sum 
of  money ;  and  your  petitioner  alleges  that  by  reason  of  said 
fraud  the  aforesaid  notes,  amounting  in  aU  to  $18,000,  are  null 
and  void ;  that  after  they  were  made  and  received  by  Larned 
Torrey,  who  accepted  the  act  of  mortgage,  they  were  sur- 
rendered to  A.  J.  Gomila,  and  thereby  were  cancelled,  and 
they  have  been  ever  sinc§  in  his  custody  or  under  his  control, 
or  in  the  custody  and  control  of  some  confederate,  whom, 
when  discovered,  your  petitioner  prays  leave  to  make  a  party 
hereto ; "  and  the  prayer  of  the  bill  is  that  these  notes  be  can- 
celled and  annulled,  and  that  Gomila  be  required  to  surrender 
them  up,  and  for  such  further  relief  as  the  nature  of  the  case 
may  require. 

Supplemental  and  amended  bills  were  filed  making  defend- 
ants to  the  suit  J.  Ward  Gurley,  Jr.,  and  C.  D.  Barker,  upon 
the  allegation  that  they  claim  to  be  the  owners  of  the  notes, 
and  assert  the  sufficiency  and  validity  of  the  mortgage  by 
which  they  are  pretended  to  be  secured,  and  they  are  required 
to  answer  the  allegations  of  the  original  bill  and  to  set  forth 
the  nature  of  their  claim.  A.  J.  Gomila  answered  the  bill, 
and  to  special  interrogatories  propounded  to  him  in  it  he 
answered  under  oath  as  follows  : 

"  To  the  first  of  said  interrogatories,  which  reads  as  follows, 
viz. : 

"To  whom  did  you  deliver  the  notes  described  in  the  orig- 
inal bill  on  file,  and  when  did  you  do  so?  Give  his  full 
name  and  address. 
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"  He  answers^  viz. : 

"  Ans.  The  notes  were  all  delivered  to  Larned  Torrey,  the 
other  member  of  the  firm  of  Gomila  &  Co.,  when  they  were 
made  or  executed,  Feb'y  8th,  1884. 

'^  To  the  second  of  said  interrogatories,  which  reads  as  fol- 
lows, viz. : 

^^  In  whose  possession  have  said  notes  been  at  all  and  any 
time  up  to  the  present  time  ? 

"  He  answers,  viz. : 

^^  Ans.  The  said  notes  were  immediately  thereafter  delivered 
to  J.  Ward  Gurley,  Jr.,  of  this  city,  from  whom  Gk>mila  &  Co. 
received  the  following  sums  of  cash,  viz.,  on  6th  Feb'y,  1884 
($3496.50)  three  thousand  four  hundred  and  ninety-six  and  50- 
100  dollars ;  on  FeVy  lith,  1884  ($1498.5())  one  thousand  four 
hundred  and  ninety-eight  and  50-100  dollars;  on  20th  Feb'y, 
1884  ($1000)  one  thousand  dollars,  besides  some  city  bonds  at 
various  dates  just  before  and  sul^equently,  other  small  sums 
of  money  for  costs  in  different  suits,  etc.,  all  of  which  is  still 
due  ^id  Gurley,  witii  interest  thereon;  that  $5000  of  said 
Slims  of  money  was  obtained  from  said  Gurley  for  the  purpose, 
and  used  to  pay  the  balance  of  the  purchase  price  of  the  prop- 
erty in  question  to  the  Hibernia  Ins.  Co. 

'^  That  some  months  after  the  said  notes  were  so  delivered  to 
said  Gurley  two  of  them  —  viz.,  the  note  for  $5000,  due  in  two 
years  after  its  date,  and  the  note  for  $5000,  due  in  three  years 
after  date  —  were  withdrawn  from  the  said  Qurley  by  Gomila 
&  Co.  through  the  said  Torrey,  and  pledged  on  the  21st  Aug., 
1884,  with  and  to  the  Teutonia  Ins.  Co.  of  this  city,  to  secure 
a  loan  then  made  by  said  Ins.  Co.  to  Gomila  &  Co.  of  $5000 
in  cash ;  that  on  the  3d  Sept.,  1884,  the  said  loan  was  renewed 
with  said  Ins.  Co.,  and  on  the  10th  Oct.,  1884,  the  said  loan  of 
$5000  was  renewed  in  the  State  Kat'l  Bank  of  this  city,  and 
said  two  moHgage  notes  were  withdrawn  by  Gomila  &  Co., 
through  the  said  Torrey,  from  said  Ins.  Co.  and  pledged  with 
and  to  the  State  Kat'l  Bank  to  secure  said  loan. 

"Subsequently  Gomila  &  Co.,  through  said  Torrey,  with- 
drew said  two  notes  from  the  State  Kat'l  Bank  and  placed 
them  with  C.  D.  Barker  of  this  city,  on  or  about  8d  November, 
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1884,  from  whom  said  firm  of  Gomila  &  Co.  received,  through 
said  Torrey,  the  sum  of  two  thousand  dollars  in  cash  Novem- 
ber 3d,  1884,  and  the  additional  sum  of  one  thousand  dollars  in 
cash  Nov.  5th,  1884,  and  the  additional  sum  of  one  thousand 
dollars  in  cash  Nov.  7th,  1884. 

^'And,  so  far  as  deponent  knows,  the  said  last  two  men- 
tioned notes  are  still  held  by  said  Barker,  and  the  other  two 
notes,  one  for  $5000,  due  in  one  year  after  its  date,  and  one  for 
$3000,  due  in  three  years  after  its  date,  are  now,  and  havQ 
always  been,  held  by  said  Gurley  since  they  were  first  de- 
livered to  him  as  aforesaid. 

"  To  the  3d  of  said  interrogatories,  which  reads  as  follows, 
viz. : 

<'  Who  is  now  the  bolder  of  said  notes  f  Give  his  name  and 
address. 

"  He  answered,  viz. : 

^^  Ans.  This  interrogatory  is  answered  by  the  answer  just 
given  above. 

«A.  J.  GOMILA." 

Gurley  answered  the  bill,  under  oath,  setting  forth  the  mat- 
ter pretty  much  as  Gomila's  answer  does,  and  averring  that 
the  notes  and  mortgage  were  true,  real  and  honafide^  and  that 
those  which  he  owned  are  not  now  and  have  not  at  any  time 
since  the  issue  thereof  been  under  the  control  or  in  the  posses- 
sion of  A.  J.  Gomila,  and  that  he  took  them  for  money  ad- 
vanced to  the  firm  of  Gomila  &  C!o.  before  they  were  due ; 
and  he  sets  forth  the  amount  of  his  advance  with  precision 
and  particularity,  showing  that  $5000  of  the  money  which  he 
advanced  went  to  pay  the  purchase  price  of  the  house  and  lot 
mentioned  in  the  mortgage ;  and  he  says  that  said  notes  were 
acquired  by  him  for  a  full  and  valuable  consideration  in  due 
course  of  business,  and  that  they  were  issued  in  the  interest 
and  for  the  benefit  of  Gk>mila  &  Co.  and  their  creditors,  to 
enable  them  to  continue  business,  and  that  the  said  notes  and 
the  full  amount  of  them  are  still  justly  and  fully  due  to  the 
defendant. 

Caleb  D.  Baiker,  the  other  defendant,  in  whose  popsession 


Digiti 


zed  by  Google 


670  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

some  of  the  notes  were,  files  an  answer  also  under  oath,  in 
which  he  shows  that  Torrey,  as  a  member  of  the  firm  of 
Gbmila  &  Co.,  sold  him  two  of  the  notes  for  $5000  before  they 
were  due,  pledging  them  to  secure  a  loan,  in  Koverober,  1884, 
and  they  have  been  in  his  actual  possession  ever  since,  except 
for  a  short  time  when  Torrey  received  possession  of  them  to 
see  if  he  could  not  raise  the  money  on  them  to  pay  the  exist- 
ing loan  of  Barker.  Failing  in  this,  Torrey  returned  the  notes 
to  Barker,  with  an  agreement  that  if  the  money  was  not  paid 
on  the  8th  of  January,  1885,  they  should  become  the  property 
of  Barker ;  that  the  loan  was  not  repaid  and  never  has  been, 
and  the  said  notes  are  now  the  property  of  Barker ;  and  he 
avers  that  the  notes  were  negotiable  paper  taken  by  him 
before  maturity  in  good  faith,  for  valuable  consideration  in 
due  course  of  business,  without  any  intention  to  defraud  the 
creditors  of  Gomila  or  Gomila  &  Co. 

Beplications  were  filed  which  made  issue  on  these  aver- 
ments, and  testimony  was  taken.  Gomila  died,  and  the  suit 
was  revived  against  his  wife  and  one  Wiltz,  who  had  been 
made  dative  testamentary  executor  of  GomUa  after  which  it 
was  heard  and  decided  by  the  court  below  rendering  the  de- 
cree from  which  this  appeal  is  taken.  That  court  finds  that  the 
transaction  by  which  these  notes  and  the  mortgage  were  made 
and  issued  and  came  to  the  hands  of  Gurley  and  of  Barker 
was  in  every  respect  an  honest  transaction ;  that  the  mortgage 
is  a  valid  mortgage;  and  that  the  sums  secured  by  it  to  the 
defendants  Gurley  and  Barker  are  valid  liens  upon  the  prop- 
erty prior  to  that  of  the  complainant ;  and  on  these  grounds 
it  dismissed  the  bill.  Wiltz  having  died,  the  present  appellee, 
as  his  successor,  has  been  substituted  in  this  court. 

We  concur  entirely  with  the  view  of  the  evidence  taken  by 
the  Circuit  Court.  There  is  nothing  but  the  barest  suspicion 
of  fraud  or  unfairness  in  the  making  of  these  notes  and  mort- 
gage and  in  the  use  afterwards  made  of  the  notes.  Mr. 
Gomila,  in  his  efforts  to  save  the  credit  of  his  firm,  consented 
that  the  house  and  grounds  in  which  he  lived  might  be  mort- 
gaged to  raise  money  for  that  purpose.  He  accordingly  made 
the  four  notes  and  the  mortgage  to  secure  them,  covering 
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that  property.  Five  thousand  dollars  of  the  money  first 
raised  on  these  notes  went  immediately  to  pay  a  prior  in- 
cumbrance in  the  nature  of  a  vendor's  lien  on  the  property 
mortgaged.  The  repaaining  notes  were  handed  to  Mr.  Torrey, 
the  partner  of  Goj3ftila!jt.*be  firm  of  Gomila  &  Co.,  and  he 
raised  thej||uiis  due  to  GurW^'  by  delivering  to  him  part  of  the 
notes.  iSe  also  raised  money  from  certain  banks  by  deliver- 
ing some  of  the  notes  as  security  for  the  indebtedness  of 
Gomila  &  Co.  These  notes  he  redeemed,  and  ultimately 
turned  them  over  to  Barker  as  security  for  the  loans  advanced 
by  him  for  the  benefit  of  the  firm  of  Gomila  &  Co.  It  is  dis- 
tinctly denied  by  A.  J.  Gomila  that,  after  he  delivered  these 
notes  to  Torrey  to  be  used  for  the  benefit  of  Gomila  &  Co., 
they  ever  came  back  to  his  possession  or  under  his  personal 
control,  and  no  evidence  of  that  fact  is  produced,  nor  are  we 
aware  that,  if  such  had  been  the  case,  it  would  impair  the 
rights  of  their  present  holders,  who  received  them  in  the  reg- 
ular course  of  business,  paying  a  valuable  consideration  for 
them  before  their  maturity.  It  is  idle  to  pursue  the  subject 
farther.  A  recital  in  this  opinion  of  the  testimony  of  each 
witness  examined  could  lead  to  no  useful  results.  That  Mr. 
Gt>mila  cowred  his  homestead  with  a  mortgage,  which  was 
used  to  raise  money  by  the  firm  of  which  he  was  a  member 
to  pay  its  debts,  is  surely  not  a  transaction  that  should  be 
branded  as  a  fraud. 

The  decree  of  the  Circuit  Court  is 

Affirmed. 


GKAVES  V.  CORBIK 
FIRST  NATIONAL  BANK  OF  CHICAGO  v,  CORBIN. 

APPEALS    FBOH   THB   CIRCUIT    COURT   OF    THE    UNITED    STATES    FOR 
THB   KORTHEBN   DISTRICT   OF   ILLINOIS. 

Not.  166, 980.    Argued  Deeember  10, 12, 13, 1880.  —  Decided  January  6, 1800. 

A  bill  In  equity  was  filed  in  a  state  court  by  a  creditor  of  a  partnership  to 
reach  its  entire  property.    The  prayer  of  the  bill  was  that  Judgments 
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confessed  by  the  Ann  in  favor  of  varlons  defendants,  some  of  whom 
were  citizens  of  the  same  State  with  the  plaintiff,  might  be  set  aside  for 
fraud.  On  the  allegations  of  the  bill  there  was  but  a  single  controversy, 
as  to  all  of  the  defendants.  One  of  the  defendants,  who  was  a  citizen  of 
a  different  State  from  the  plaintiff,  removed  the  entire  canse  into  a  Circuit 
Court  of  the  United  States.  After  a  final  decree  for  the  plaintiff,  and  on 
an  appeal  therefrom,  this  court  held  that  the  case  was  not  removable 
under  §  2  of  the  act  of  March  8, 1875, 18  Stat.  470,  and  reversed  the  decree, 
and  remanded  the  case  to  the  Circuit  Coort,  with  a  direction  to  remand 
it  to  the  state  court,  the  costs  of  this  court  to  be  paid  by  the  petitioner 
for  removal. 

In  equity.  The  cause  was  argaed  in  full  on  the  merits.  The 
case  is  stated  in  the  opinion. 

Mr.  J.  M.  Flower^  for  appellant,  to  the  question  of  jurisdic- 
tion cited :  Capron  v.  Van  Noorden^  2  Cranch,  126 ;  BreiOuiupt 
V.  Bank  of  the  State  of  Georgia^  1  Pet.  238 ;  Brown  v.  Keene^ ' 
8  Pet.  112;  American  Bible  Society  v.  Price,  110  TJ.  S.  61; 
Sewing  Machine  Co.  Casey  18  Wall.  653 ;  Vannevar  v.  Bryant, 
21  Wall  41. 

Mr.  William  J.  Manning,  for  appellee,  to  the  same  pcrint 
cited:  I/mgdon  v.  Fogg,  18  Fed.  Eep.  5;  KerUng  v.  Cbfe- 
haueen,  16  Fed.  Kep.  705 ;  Sheldon  v.  Keokfok  Northern  Line 
Packet  Co.,  9  Bissell,  307 ;  Barney  v.  LaOiam,  103  U.  S.  205; 
Dee  Moines  Navigation  Co.  v.  Iowa  Homestead  Co.,  123  U.  S. 
552 ;  BvshieU  v.  Kennedy,  9  Wall.  387 ;  Edwards  v.  Conn. 
Mut.  Life  Ins.  Co.,  20  Fed  Rep.  452. 

Mr.  Justice  Blatohfobd  delivered  the  opinion  of  the  court. 

On  the  1st  of  March,  1883,  Chester  C.  Corbin  filed  a  bill  in 
equity  in  the  Circuit  Court  of  Cook  County,  in  the  State  of 
Illinois,  against  William  A.  Boies,  Benjamin  B.  Fay,  Lucius 
W.  Conkey  and  Julius  K.  Graves,  who  had  composed  the 
limited  partnership  of  Boies,  Fay  &  Conkey,  in  which  Graves 
was  the  special  partner  and  the  three  others  were  the  general 
partners,  the  partnership  being  formed  under  a  statute  of 
Illinois,  and  doing  business  in  Chicago,  as  wholesale  grocers 
and  importers.    The  First  National  Bank  of  Chicago,  Illinois, 
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Alvin  F.  Shumway,  The  Bay  State  Sugar  Refining  Oompany 
of  MassachusettSy  The  First  National  Bank  of  Westboro',  Mas- 
saofaiuettSy  Walter  Potter,  James  M.  Flower,  Curtis  H,  Bemy 
and  Stephen  S.  Gregory,  the  last  three  being  a  firm  of  attor- 
neys-at-law,  nnder  the  name  of  Flower,  Bemy  &  Gregory, 
Seth  F.  Hanchett,  sheriff  of  Cook  Connty,  Illinois,  and  twenty- 
one  other  persons  and  corporations  were  also  made  defendants 
to  the  bilL 

The. bill  set  oat  that  the  plaintiff  was  the  creditor  of  the 
said  limited  partnership,  as  being  the  owner  of  two  promissory 
notes  made  and  endorsed  by  it,  and  made  the  following  aver- 
ments :  The  limited  partnership  carried  on  business  at  Chicago 
from  March,  1882,  until  January,  1883,  and  contracted  debts 
during  that  time  amounting  to  about  (^400,000.  On  the  18th 
of  January,  1883,  its  assets  were  insufficient  to  pay  more  than 
about  60  cents  on  the  dollar  of  its  liabilities,  and  during  the 
time  named  it  borrowed  large  sums  of  money,  by  loans  and 
discounts  of  commercial  paper  made  by  it.  On  or  about 
December  2, 1882,  the  members  of  the  partnership,  knowing 
it  to  be  insolvent,  and  with  the  intent  to  hinder,  delay  and 
defraud  such  of  its  creditors  as  they  did  not  see  fit  to  prefer, 
and  in  contemplation  of  its  insolvency,  and  with  the  intent  to 
prefer  certain  of  their  creditors,  or  pretended  creditors,  and  to 
evade  the  provisions  of  the  statute  of  Illinois,  pretended  to  dis- 
solve the  partnership,  and  recorded  in  the  office  of  the  county 
clerk  of  Cook  County  a  paper  purporting  to  be  a  dissolution 
of  it ;  but  the  paper  was  a  mere  device  Contrived  by  them  to 
evade  the  provisions  of  the  statute,  and  to  give  color  of  valid- 
ity to  the  acts  of  Fay  and  Conkey,  thereinafter  set  forth,  in 
executing  the  judgihent  notes,  warrants  of  attorney,  and 
confessions  of  judgment  thereinafter  described.  After  the 
pretended  dissolution  Fay  and  Conkey  pretended  to  carry  on 
the  business  under  the  firm  name  of  '*  Fay  &  Conkey,"  and 
assumed  to  be  the  owners  of  all  the  assets  of  the  limited  part- 
nership. Boies  and  Graves  pretended  to  release  and  convey 
to  Fay  and  Conkey  all  their  interest  in  such  assets ;  but  such 
release  was  void  as  against  the  creditors  of  the  limited  partner- 
slup.    By  the  statute  of  Illinois,  under  which  the  partnership 


Digiti 


zed  by  Google 


674  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

was  formed,  all  of  its  assets  were  pledged  to  the  payment  of 
its  debts  ratably,  and  it  was  the  duty  of  the  four  partners, 
when  they  first  had  knowledge  of  its  insolvency,  or  at  the 
time  of  its  pretended  dissolution,  to  appoint  a  trustee  to  take 
charge  of  its  assets  and  convert  them  into  money  and  dis- 
tribute the  same  ratably  among  its  creditors.  Fay  and  Con- 
key,  on  or  about  the  22d  of  January,  1888,  in  pursuance  of 
said  fr.iudulent  scheme,  executed  in  favor  of  six  of  the  de- 
fendants seven  promissory  notes,  payable  on  demand,  with 
warrants  of  attorney  annexed  to  confess  judgment  for  such 
amount  as  might  appear  to  be  unpaid  thereon,  with  costs  and 
five  per  cent  attorneys'  fees,  the  notes  amounting  to  $91,353.18, 
of  which  one  note,  for  $40,000,  was  in  favor  of  the  First  Na- 
tional Bank  of  Chicago,  and  one  note,  for  $17,500,  was  in 
favor  of  the  defendant  Graves.  On  the  22d  of  January,  1883, 
judgments  were  entered  in  the  Superior  Court  of  Cook  County, 
Illinois,  against  Fay  and  Conkey  upon  each  of  the  seven  notes, 
together  with  the  costs  and  five  per  cent  attorneys'  fees,  in 
favor  of  the  six  defendants  mentioned,  there  being  seven  judg- 
ments in  all,  amounting  in  the  a^regate  to  $95,965.83,  of 
which  one  judgment  was  in  favor  of  the  First  National  Bank 
of  Chicago,  for  $42,000,  and  one  in  favor  of  Graves,  for$18,375. 
On  or  about  the  22d  of  January,  1883,  Fay  and  Conkey,  in 
further  pursuance  of  said  fraudulent  scheme^  executed  in  favor 
of  fifteen  of  the  defendants  fifteen  promissory  notes,  payable 
on  demand,  with  warrants  of  attorney  to  confess  judgment 
annexed,  amounting  in  the  aggregate  to  $120,999  61,  of  which 
one  note,  for  $27,000,  was  made  in  favor  of  Graves,  one  for 
$6990  in  favor  of  Shumway,  one  for  $10,000  in  favor  of  The 
Bay  State  Sugar  Refining  Company  of  Massachusetts,  one  for 
$12,000  in  favor  of  the  First  National  Bank  of  Westboro', 
Massachusetts,  and  one  for  $4300  in  favor  of  Potter.  On 
the  22d  of  January,  1883,  or  between  that  day  and  the  26th 
of  January,  1883,  inclusive,  there  were  entered  in  the  Circuit 
Court  of  the  United  States  for  the  Northern  District  of  Illinois 
judgments  against  Fay  and  Conkey  upon  each  of  the  last 
named  fifteen  notes,  in  pursuance  of  said  warrants  of  attorney, 
together  with  the  costs  and  five  per  cent  attorneys'  fees,  in 
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favor  of  fifteen  of  the  defendants,  amounting  in  the  aggregate 
to  $127,044.61,  of  which  judgments  one  was  in  favor  of  Graves 
for  $68,360,  one  in  favor  of  Shumway  for  $7339.60,  one  in 
favor  of  The  Bay  State  Sugar  Refining  Company  for  $10,600, 
one  in  favor  of  the  First  National  Bank  of  Westboro',  Massar 
chusetts,  for  $12,600,  and  one  in  favor  of  Potter  for  $4616. 
On  or  about  the  22d  of  January,  1888,  and  immediately  after 
the  entry  of  the  judgments  in  the  Superior  Court  of  Cook 
County,  the  defendants  Flower,  Semy  and  Gregory,  as  attor- 
neys for  the  defendants  Boies,  Fay,  Conkey  and  Graves,  and 
as  attorneys  of  record  for  the  respective  plaintiffs  in  those 
judgments,  caused  execution  to  be  issued  on  each  of  them 
against  the  property  of  Fay  and  Conkey,  to  the  sheriff  of  Cook 
County,  who,  by  direction  of  the  attorneys,  seized  and  levied 
on  a  large  quantity  of  merchandise,  of  the  value  of  about 
$76,000,  part  of  the  assets  of  the  limited  partnership.  The 
levy  and  seizure  were  made  in  further  pursuance  of  said 
fraudulent  scheme,  and  with  intent  to  delay,  hinder  and 
defraud  the  plaintiff  and  other  creditors  of  the  limited  partner- 
ship, and  to  give  a  preference  to  each  of  the  defendants  in 
whose  favor  the  judgments  were  entered.  The  sheriff  has  sold 
the  property  seized,  with  the  exception  of  about  $12,000 
worth  which  was  replevied,  and  has  in  his  possessiou  about 
$64,000  as  the  proceeds  of  said  sales.  Immediately  after  four 
of  the  judgments  in  the  Circuit  Court  of  the  United  States 
for  the  Northern  District  of  Illinois  were  entered,  namely,  that 
in  favor  of  the  Commercial  National  Bank  of  Dubuque,  Iowa, 
for  $14,962.60,  that  in  favor  of  Graves  for  $28,360,  that  in 
favor  of  the  Dubuque  County  Bank  of  Dubuque,  Iowa,  for 
$12,496,  and  that  in  favor  of  the  Importers'  and  Traders' 
National  Bank  of  New  York  City  for  $16,800,  the  defendants 
Flower,  Kemy  and  Gregory,  on  the  22d  of  January,  1883,  as 
the  attorneys  of  Boies,  Fay,  Conkey  and  Graves,  and  as  the 
attorneys  of  the  plaintiffs  in  those  four  judgments,  caused  exe- 
cution to  be  issued  on  each  of  them,  directed  to  the  marshal 
of  the  district,  against  the  property  of  Fay  and  Conkey.  The 
marshal,  on  the  same  day,  returned  those  executions  nvUa 
bona.    Thereupon,  Flower,  Eemy  and  Gregory,  as  attorneys 
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for  the  plaintiffs  in  those  fonr  judgments,  filed  a  creditois' 
bill  in  the  Circnit  Court  of  the  United  States  for  the  Northern 
District  of  Illinois,  allying  divers  frauds  on  the  part  of  Fay 
and  Conkey,  and  praying  for  the  appointment  of  a  reoeiyer. 
That  court  appointed  as  receiver  the  defendant  Hancock,  a 
brother-in-law  of  Flower,  and  the  books  of  accoant  and 
assets  of  the  limited  partnership  were  delivered  to  him  by  Fay 
and  Conkey,  and  he  has  possession  of  them,  and  is  collecting 
them,  the  drafts,  notes,  accounts  and  choses  in  action  amount- 
ing to  more  than  $210,000.  Immediately  after  the  entry  of 
the  judgments  in  the  Circuit  Court  of  the  United  States  in 
favor  of  seven  of  the  defendants,  including  Shumway,  The 
Bay  State  Sugar  Befining  Company,  the  First  National  Bank 
of  Westboro',  and  Potter,  Flower,  Remy  and  Gregory,  as 
attorneys  of  Boies,  Fay,  Conkey  and  Graves,  and  as  attorneys 
for  the  plaintiffs  in  said  seven  judgments,  caused  executions  to 
be  issued  upon  them  to  the  marshal,  against  the  property  of 
Fay  and  Conkey.  The  marshal  returned  them  nuUa  bona^ 
and  thereupon  Flower,  Bemy  and  Gregory,  as  such  attorneys 
and  on  behalf  of  the  plaintiffs  in  the  seven  judgments,  filed  a 
creditors'  bill  in  the  said  Circuit  Court  of  the  United  States, 
alleging  that  Fay  and  Conkey  had  concealed  their  property, 
and  praying  the  appointment  of  a  receiver.  Hancock  was 
appointed  such  receiver,  or  his  first  receivership  was  extended. 
The  judgments  in  the  Circuit  Court  of  the  United  States  wer^ 
rendered  in  pursuance  of  the  said  fraudulent  scheme  on  the 
part  of  Boies,  Fay,  Conkey  and  Graves.  Upon  the  entry  of 
each  of  the  judgments  btf  ore  mentioned,  there  was  added  to 
and  included  therein  a  sum  equal  to  five  per  cent  of  the  origi- 
nal demand  on  which  the  judgment  was  rendered,  as  attor- 
neys' fees  for  the  entry  thereof,  the  aggregate  amount  of  such 
attorneys'  fees  being  $10,657.65.  That  amount  was  an  exces- 
sive charge  for  the  service^  and  was  charged  for  the  purpose 
of  absorbing  to  that  extent  the  assets  of  the  limited  partner- 
ship, and  Fay  and  Conkey  are  interested  therein,  and  have, 
some  secret  agreement  with  said  attorneys  for  a  division  of 
that  sum.  Flower,  Remy  and  Gregory  are  and  have  been 
the  attorneys  of  Boies,  Fay,  Conkey  and  Graves,  and  are  the 
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attorneys  of  Hanoook,  receive^ .  The  plaintiff  has  applied  to 
Hancock,  receiver,  for  an  examination  of  the  books  of  the 
limited  partnership,  for  the  purpose  of  ascertaining  what 
settlement,  if  any,  Boies,  Fay  and  Conkey  had  made  %vith 
Qraves,  or  what  settlement  Fay  and 'Conkey  had  made  with 
Boies ;  but  Hancock  refused  such  examination,  and  said  that 
such  refusal  was  in  accordance  with  directions  given  him  by 
Flower,  Bemy  and  Gregory,  as  his  attorneys.  The  judgments 
so  entered  on  confession  are,  or  some  one  or  more  of  them  is 
or  are,  fictitious,  and  rendered  for  more  than  was  due  to  the 
plaintiffs  therein  respectively ;  and  this  excess  is  alleged  to 
exist  in  regard  to  twenty-two  of  the  judgments,  including  the 
two  in  favor  of  Graves  and  those  in  favor  of  the  First  National 
Bank  of  Chicago,  Shumway,  The  Bay  State  Sugar  Befining 
Company,  the  First  National  Bank  of  Westboro',  Massachu- 
setts and  Potter.  Fay  and  Conkey,  at  the  time  the  notes 
and  warrants  of  attorney  were  made  and  the  judgments  were 
entered,  knew  that  the  limited  partnership  was  insolvent; 
and  they  executed  the  notes  and  warrants,  and  confessed  the 
judgments,  with  the  intention  of  paying  and  securing  to  each 
of  the  persons  in  whose  favor  the  notes  and  warrants  were 
executed  and  the  judgments  were  confessed  a  preference  over 
any  other  creditors  of  the  limited  partnership.  The  confes- 
sions were  unlawful  acts,  prohibited  by  the  statute  of  Illinois, 
and  the  judgments,  and  all  acts  done  in  pursuance  thereof,, 
and  all  process  issued  thereon,  and  all  acts  done  under  such 
process,  are  void.  None  of  the  persons  or  firms  in  whose 
favor  the  notes  were  given  knew  of  the  execution  of  them 
until  after  judgment  had  been  entered  thereon,  and  all  of  the 
judgments  were  entered  without  the  knowledge'or  consent  of 
the  persons  mentioned  as  plaintiffs  therein.  None  of  the 
notes  were  made  in  the  ordinary  course  of  business,  but  they 
were  all  made  with  intent  on  the  part  of  Fay  and  Conkey  to 
carry  out  the  said  fraudulent  scheme;  and  all  of  the  judg- 
ments were  entered  by  Flower,  Eemy  and  Gregory,  by  direc- 
tion of  Fay  and  Conkey  or  of  Fay.  The  property  so  taken 
on  execution  by  the  sheriff  of  Cook  County,  and  the  assets  so 
transferred  to  the  possession  of  Hancock,  as  receiver,  con^ti- 
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tute  the  whole  of  the  assets  of  the  limited  partnership ;  and 
its  bona  Jide  debts  amount  to  about  $400,000. 

The  bill  waives  answers  on  oath,  and  prajs  for  a  decree  that 
the  pretended  transfer  of  the  assets  of  the  limited  partnership 
to  Fay  and  Conkey  was  fraudulent  and  void  ;  that  each  of  the 
judgments  so  entered  on  confession,  the  executions  issued  and 
the  proceedings  thereon,  or  on  their  return,  and  everything 
done  under  the  judgments  and  executions,  or  in  any  suit  based 
on  any  of  the  judgments,  and  every  sale  or  transfer  involving 
any  of  them,  be  declared  void ;  that  it  be  decreed  that  all  of 
the  goods  levied  upon  under  the  executions,  and  the  assets 
taken  possession  of  by  Hancock  as  receiver,  are  the  property 
of  the  liniiteil  partnership,  and  as  such  subject  to  the  lien,  and 
charged  with  the  payment,  of  the  debt  due  to  the  plaintiff, 
and  all  other  debts  owed  by  the  limited  partnership,  ratably ; 
that  each  of  the  defendants  be  decreed  to  pay  to  the  receiver 
to  be  appointed  in  this  suit  whatever  money  they  have  re- 
ceived by  virtue  of  their  respective  judgments  or  any  suit 
based  thereon,  out  of  said  property ;  that  such  money  and  all 
moneys  realized  by  such  receiver  from  the  assets  of  the  limited 
partnership  be  paid  to  its  creditors  ratably ;  that  such  receiver 
be  appointed  to  convert  the  property  into  money  and  distribute 
it;  that  the  defendants  Flower,  Eemy,  Gregory  and  the 
sheriff  be  temporarily  enjoined  from  paying  over  to  any  per- 
son any  proceeds  of  the  property  of  the  limited  partnership, 
which  they  now  have  or  may  hereafter  receive  under  any  of 
said  judgments,  executions  or  creditors'  bills;  and  that  such 
injunction  be  made  perpetual  on  a  hearing. 

Boies,  Fay,  Conkey,  the  First  National  Bank  of  Chicago, 
Flower,  Remy  and  Gregory,  the  sheriff  of  Cook  County  and 
four  others  of  the  defendants,  were  served  with  a  summons. 
Flower,  Remy  and  Gregory  entered  an  appearance  in  the  suit 
for  Boies,  Fay  and  Conkey  on  the  31st  of  March,  1883,  and  on 
the  2d  of  April,  1883,  also  entered  an  appearaiTce  for  them> 
selves,  the  sheriff  of  Cook  County  and  two  others  of  the 
defendants. 

On  the  2d  of  April,  1883,  Flower,  Remy  and  Gregory,  as 
solicitors  for  the  defendant  the  First  Kational  Bank  of  Chioago^ 
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served  on  the  solicitors  for  the  plaintiff  a  notice  that,  on  the 
4th  of  April,  1883,  they  would  present  to  the  Circuit  Court  of 
Cook  County  a  petition  and  bond,  on  behalf  of  that  bank,  for 
the  removal  of  the  cause  to  the  Circuit  Court  of  the  United 
States  for  the  Northern  District  of  Illinois,  and  ask  for  an 
order  removing  the  cause. 

The  petition  and  bond  were  presented,  both  of  them  dated 
April  2, 1883.  The  petition  was  sworn  to  by  the  defendant 
Flower,  one  of  the  firm  of  Flower,  Remy  &  Gregory,  who  also 
executed  the  bond  as  surety.  The  petition  is  made  by  the 
First  National  Bank  of  Chicago,  Illinois,  and  is  entitled  in  the 
suit,  naming  as  defendants  those  against  whom  the  bill  prays 
process.  It  states  ^'that  the  controversy  In  said  suit  is  be- 
tween citizens  of  different  States,  and  that  your  petitioner  was 
at  the  time  of  the  commencement  of  this  suit  and  still  is  a 
citizen  of  the  State  of  Illinois;  that  Chester  C.  Corbin,  the 
complainant,  was  then  and  still  is  a  citizen  of  the  State  of 
Massachusetts;''  that  twelve  of  the  defendants  <^were  then 
and  still  are  citizens  of  the  State  of  Illinois;"  that  four  of 
them  ^'  were  then  and  still  are  citizens  of  the  State  of  Iowa ; " 
that  one  of  them  was  then  and  ptill  is  a  citizen  of  the  State  of 
New  York;  one,  of  the  State  of  Ohio;  two,  of  the  State  of 
Michigan ;  three,  of  the  State  of  Wisconsin ;  one,  of  the  State 
of  Colorado ;  "  that  the  defendants.  The  Bay  State  Sugar  Re- 
fining Company,  the  First  National  Bank  of  Westboro',  Alvin 
F.«  Shumway  and  Walter  Potter,  were  then  and  still  are  citi- 
zens of  the  State  of  Massachusetts;"  and  that  ^^in  the  said 
suit  above  mentioned  there  is  a  controversy  which  is  wholly 
between  citizens  of  different  States,  and  which  can  be  fully 
determined  as  between  them,  to  wit,  a  controversy  between 
the  said  petitioner,  who  is  a  citizen  of  the  State  of  Illinois,  and 
the  said  complainant,  Chester  C.  Corbin,  who  is  a  citizen  of  the 
State  of  Massachusetts." 

No  order  appears  to  have  been  made  by  the  state  court  on 
the  presentation  of  the  petition  and  bond,  but  the  clerk  of 
that  court  on  the  9th  of  April,  1883,  signed  a  certificate  under 
its  seal  to  a  transcript  of  the  record  in  that  court,  which  was 
filed  in  the  Circuit  Court  of  the  United  States  for  the  North- 
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era  District  of  Illinois  on  the  11th  of  April,  1888 ;  and  the 
cause  has  since  proceeded  in  the  latter  court 

The  cause  was  put  at  issue,*  proofs  were  taken  by  the  reapec- 
tive  parties,  and,  on  the  17th  of  Novmnber,  1886,  a  decree  was 
made  by  the  court,  finding  as  facts  that  on  or  about  the  20th 
of  August,  1882,  the  limited  partnership  composed  of  Boie9, 
Fay,  donkey  and  Graves  was  insolyent,  and  so  continued  to 
the  termination  of  its  business,  with  the  knowledge  of  each  of 
the  members  thereof ;  that,  with  such  knowledge,  such  mem- 
bers continued  to  do  business  until  the  2Sd  of  Januai^,  1883, 
when  Fay  and  Conkey,  assuming  to  be  successors  of  JBoies, 
Fay  &  Conkey,  confessed  seven  judgments  in  the  Superior 
Court  of  Cook  County,  one  of  them  in  favor  of  the  First 
National  Bank  of  Chicago  and  one  in  favor  of  Graves,  and 
fifteen  judgments  in  the  said  Circuit  Court  of  the  United 
States,  one  of  them  in  favor  of  Graves,  one  in  &vor  of  The 
Bay  State  Sugar  Befining  Company,  one  in  favor  of  Shum- 
way,  one  in  favor  of  the  First  ISTational  Bank  of  Westboro% 
Massachusetts,  and  one  in  favor  of  Potter ;  that  the  members 
composing  the  limited  partnership  of  Boies,  Fay  &  Conkey 
went  through  the  form  of  a  dissolution  thereof,  for  the  pur- 
pose of  defeating  the  statute  of  Illinois  which  prohibited  insol* 
vent  limited  partnerships  from  preferring  creditors,  and  to  de- 
fraud a  part  of  their  creditors ;  that  sucb  partnership  was  still 
subsisting  at  the  time  pf  the  confesnon  and  entry  of  each  ot 
the  judgments ;  that  the  judgments  were  confessed  to  prefer 
certain  creditors,  but  chiefly  to  save  Graves  from  loss  on  ac- 
count of  sdid  partnership  or  on  account  of  liabilities*  incurred 
by  him  on  commeroial  paper  made  by  or  on  behalf  of  it ;  that 
imBkediately  after  the  judgments  were  entered  in  the  Superior 
Court  of  Cook  County,  Graves  and  Fay  caused  executions  to  be 
isBued  thereon  to  the  sheriff  of  that  county,  who  levied  them 
on  all  the  stock  in  trade  and  merchandise  of  the  limited  part- 
neitthip  and  sold  the  property  at  public  sale,  and  with  its  pro- 
ceeds, on  February  26, 1888,  paid  to  the  First  National  Bimk 
of  ChicUgo,  on  its  judgment,  $40^000,  and  on  the  same  day 
paid  to  Graves,  Oh  his  judgment  in  the  Superior  Court  of 
Cook  County,  $97^1.18'^  that  the  defendants  Flower,  Bemy 
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and  Gr^ory  were  employed  as  counsel  by  the  limited  partner^ 
ship,  and  by  Graves  on  his  own  behalf,  to  enter  the  judgments 
by  confession,  and  to  advise  and  represent  the  said  firm  and 
Graves  in  and  about  aU  matters  and  things  affecting  it  and 
Graves,  and  received  from  them  $2500  for  services  rendered 
and  to  be  rendered  in  that  behalf ;  that  each  of  the  judgments 
was  confessed  for  the  full  amount  due  the  several  preferred 
creditors,  and  in  some  cases  for  more  than  was  due,  and  for  five 
per  cent  in  addition  thereto  for  attorneys'  fees,  which  latter 
amount  was  intended  as  a  provision  for  Flower,  Bemy  and 
Gregory  out  of  the  assets  of  the  limited  partnership ;  and  that 
they  received  without  right,  out  of  such  assets,  on  account  of 
attorneys'  fees,  $8559.80. 

The  decree  further  found  that  Fay  and  Conkey  had  each 
taken  from  the  assets  of  the  firm,  and  fraudulently  appro- 
priated to  his  own  use,  certain  specified  sums  of  money ;  that 
Graves  had,  on  the  21st  and  22d  days  of  January,  1888,  fraud- 
ulently appropriated  to  his  own  use  drafts  and  checks  belong- 
ing to  the  limited  partnership,  amounting  to  $2741.38 ;  that 
on  the  22d  and  23d  days  of  January,  1883,  and  after  the  levy 
of  the  executions  aforesaid,  Flower,  Remy  and  Gregory  col- 
lected drafts  and  checks  belonging  to  the  limited  partnership, 
amounting  to  $1927.96,  which  they  still  held;  that  the  judg- 
ments in  favor  of  the  Dubuque  County  Bank,  the  Commer- 
cial National  Bank  and  the  Importers'  and  Traders'  National 
Bank  were  confessed  at  the  special  instance  of  Graves;  that 
the  judgment  in  favor  of  the  Commercial  National  Bank  was 
not  an  indebtedness  due  from  the  limited  partnership  to  the 
bank ;  that  Graves  owes  that  partnership  a  sum  equal  to  its 
assets  which  had  been  applied  by  his  direction  in  payment 
of  the  last-named  three  judgments;  that  in  a  creditors'  suit 
brought  by  Graves  and  the .  last-named  three  banks  against 
Fay  and  Conkey,  Hancock  as  receiver,  and  with  the  funds 
in  his  hands  as  such,  paid  to  said  three  banks  in  the 
aggregate  $41,525.59,  and  to  Graves,  on  his  judgment  in 
the  Circuit  Court  of  the  United  States,  $27,232.50 ;  that  in  a 
certain  other  suit  by  creditors'  bill  in  said  Circuit  Court  of 
the  United  States,  wherein  The  Bay  State  Sugar  Befining 
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Oompany,  Shumway,  the  First  National  fiank  of  Westboro', 
Massachusetts,  Potter  and  three  other  persons  were  plaintiffs, 
and  Fay  and  Conkey  were  defendants,  and  in  which  also  Han- 
cock was  receiver,  be  paid,  out  of  the  assets  in  his  hands  as 
such  receiver,  to  The  Bay  State  Sugar  Kefining  Company,  on 
its  judgment,  $2000,  to  that  company  oii  the  judgment  in 
favor  of  Shum.vay,  $1398,  to  the  First  National  Bank  of 
Westboro',  on  its  judgment,  $2400,  to  Potter,  on  his  judg- 
ment, $860,  and  to  the  other  three  persons  $2060  in  all ;  that 
the  two  creditors'  bills  above  named,  one  brought  by  the  Com- 
mercial National  Bank  and  others,  and  the  second  brought  by 
The  Bay  State  Sugar  Befining  Company  and  others,  were  each 
brought  and  prosecuted  with  the  intention  of  defrauding  the 
creditors  of  the  limited  partnership  of  their  just  rights;  that 
Fay  and  Conkey  consented  to  the  filing  of  said  bills  and  the 
appointment  of  a  receiver  thereunder;  and  that  the  limited 
partnership  was  mdebted  to  the  plaintiff  in  the  sum  of 
$4359.31. 

The  decree  then  proceeded  to  adjudge  that,  all  the  property 
and  effects  held  by  the  limited  partnership  on  the  20th  of 
August,  1882,  and  subsequently  thereto,  and  when  the  judg- 
ments were  confessed,  were  a  special  trust  fund  for  the  pay- 
ment of  the  firm  debts  ratably  among  its  creditors;  that 
Graves  pay  to  the  clerk  of  the  court  within  thirty  days,  for 
the  benefit  of  the  plaintiff  and  such  other  creditors  of  the 
limited  partnership  as  should  prove  their  right  to  share  in  the 
distribution  of  the  assets  of  the  firm,  $100,796.71,  with  intei^ 
est ;  that  Flower,  Bemy  and  Gregory  in  like  manner  pay  to 
the  clerk  of  the  court  $9886.57;  that  Fay  and  Conkey  pay 
in  like  manner  $2728.92;  that  execution  issue  against  the 
property  of  such  defendants  respectively,  in  case  of  non-pay- 
ment ;  referring  it  to  a  master  to  take  proof  of  the  debts  of 
the  creditors  of  the  limited  partnership ;  charging  Graves, 
Fay  and  Conkey  with  the  costs  of  the  cause ;  and  reserving 
all  matters  not  decreed  upon,  including  the  right  to  decree 
against  the  creditors  in  whose  favor  the  judgments  were  con- 
fessed, with  leave  to  the  plaintiff  to  apply  for  such  further 
oixler  as  might  be  necessary  in  relation  to  any  matter  not 
finally  determined  by  that  decree. 
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Graves  and  Flower,  Bemy  and  Gregory  prayed  separate 
appeals  to  this  court,  which  were  allowed.  The  appeal  of 
Flower,  Remy  and  Gregory  was  afterwards  dismissed  while 
it  was  pending  in  this  court. 

On  the  23d  of  January,  1888,  the  plaintiff  and  other  cred- 
itors of  the  limited  partnership,  having  proved  their  claims 
before  the  master  to  the  amount  of  $1^5,737.34,  (and  the 
master  having  reported  in  favor  of  said  claims  on  the  9th  of 
July,  1886,)  filed  a  petition  in  the  cause,  stating  that  Graves 
had  failed  to  pay  any  part  of  the  amount  decreed  against  him ; 
that  but  very  little  more  had  been  realized  under  the  decree  of 
Kovember  17,  1885,  than  sufficient  to  pay  the  costs,  expenses 
and  solicitors^  fees  incurred  in  tlie  suit ;  and  that  the  petitioners 
insisted  that,  under  the  proofs  already  takcn,Vthey  were  en- 
titled to  a  decree  against  the  First  National  Bank  of  Chicago 
for  $50,000.  They  therefore  prayed  for  a  decree  against  that 
bank,  requiring  it  to  pay,  within  thirty  days,  to  the  receiver 
in  the  cause,  $50,000,  with  interest  at  six  per  cent  per  annum 
from  March  1,  1883. 

On  the  23d  of  April,  1888,  the  Circuit  Court,  held  by  Judge 
Gresham,  delivered  an  opinion,  (34  Fed.  Bep.  692,)  in  which  it 
recited  the  grounds  on  which  the  decree  of  November  17, 
1885,  had  been  made,  and  ordered  a  decree  against  the  First 
National  Bank  of  Chicago. 

The  decree  was  entered  on  the  8d  of  May,  1888.  It  found 
that  on  the  judgment  for  $40,000  in  favor  of  the  bank, 
confessed  by  Fay  and  Conkey  as  successors  of  the  limited 
pavtnership,  on  January  22,  1883,  the  bank  had,  on  or  about 
!^ebruary  26,  1883,  received  out  of  the  sale  of  the  assets  of 
that  partnership  by  the  sheriff,  on  an  execution  in  its  favor, 
$38,708.35 ;  that  at  the  time  of  the  pretended  dissolution  of 
the  partnership,  in  October,  1882,  and  on  the  2d  of  December, 
1888,  and  later,  the  bank  knew  that  such  partnership  was  in- 
solvent and  unable  to  pay  all  its  creditors,  and  knew  that  the 
contract  for  its  dissolution  was  a  pretended  one  and  entered 
into  for  the  purpose  of  protecting  Graves  from  liability  as 
special  partner  and  as  endorser  for  the  firm;  that  the  bank 
co-operated  with  the  members  of  the  partnership  for  the  acoom- 
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plishment  of  such  purpose ;  and  that  the  judgment  was  con- 
fessed for  that  purpose,  and  to  obtain  an  illegal  preference  over 
other  creditors.  It  decreed  that  the  bank  pay  to  the  receiver 
within  thirty  days  the  sum  so  received,  with  interest  at  six  per 
cent  from  February  26, 1883,  amounting  in  all  to  $50,721.95 ; 
and  that,  if  it  were  not  paid,  execution  should  issue  against 
the  property  of  the  bank. 

The  bank  prayed  an  .appeal  to  this  court.  The  record  on 
the  appeal  of  Graves  was  filed  in  this  court  October  11,  1886, 
and  the  record  on  the  appeal  of  the  bank  was  tiled  October  17, 
1888. 

Both  of  the  appeals  have  been  argued  in  fuU-  on  the  merits. 
But  the  preliminary  question  arises  as  to  the  jurisdiction  of  the 
Circuit  Court  in  the  case,  by  virtue  of  the  removal  of  the 
cause  from  the  state  court  on  the  petition  of  the  bank ;  and 
the  point  is  taken  by  the  respective  appellants  that  the  Cir- 
cuit Court  acquired  no  jurisdiction,  because  at  the  time  of  the 
commencement  of  the  suit  and  at  the  time  of  its  removal,  as 
appears  by  the  petition  for  removal,  the  plaintiff  and  four  of 
the  defendants,  namely  Shumway,  Potter,  The  Bay  State 
Sugar  Eefining  Company  and  the  First  National  Bank  of 
Westboro',  were  all  of  them  citizens  of  Massachusetts.  The 
determipation  of  this  question  must  depend  upon  whether,  at 
the  time  of  the  commencement  of  the  suit,  there  was  a  sepa- 
rable controversy  between  the  plaintiff  and  the  petitioner  for 
removal,  the  First  National  Bank  of  Chic9go.  If  there  was 
but  a  single  controverqr  in  the  entire  cause,  of  course  there 
could  be  no  separable  controversy  between  the  plaintiff  and 
the  bank. 

By  section  2  of  the  act  of  March  3, 1875,  c.  187,  18  Stat. 
470,  under  which  the  removal  took  place,  it  was  provided 
that  when,  in  any  suit  mentioned  in  the  section,  ^^  there  shall 
be  a  controversy  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them, 
then  either  one  or  more  of  the  plaintiffs  or  defendants  actually 
interested  in  such  controversy  may  remove  said  suit  into  the 
Circuit  Court  of  the  United  States  for  the  piioper  district" 
The  petition  for  removal  states  that  in  the  suit  ''there  is  a 
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controversy  which  is  wholly  between  citizens  of  different 
States,  and  which  can  be  fully  determined  as  between  them," 
namely,  a  controversy'  between  the  plaintiff  and  the  bank. 
But  we  are  of  opinion  that  there  was  in  the  suit  but  a  single' 
controversy,  and  that  that  controversy  was  not  wholly  between 
citizens  of  different  States.  There  were  various  branches  of 
the  controversy,  various  defendants  and  various  claims  by  the 
several  defendants ;  but  the  controversy  was  between  the 
plaintiff  on  the  one  side,  and  the  defendants  who  were  alleged 
by  the  bill  to  have  claims  adversely  to  the  plaintiff  against  tbe 
property  of  the  limited  partnership,  as  a  whole,  on  the  other 
side. 

The  case  as  made  by  the  bill,  and  as  it  stood  at  the  time  of 
the  petition  for  removal,  is  the  test  of  the  right  to  removal. 
The  bill  was  filed  to  reach  the  entire  property  of  the  limited 
partnership.  In  order  to  do  that,  it  was  necessary  to  sweep 
away  not  some  but  all  of  the  confessed  judgments  and  all  the 
rights  obtained  by  executions  and  levies  thereunder,  and  to 
reetore  to  the  assets  and  moneys  of  the  partnership  in  the 
hands  of 'the  court  the  assets  and  moneys  which  had  been 
f randulently  diverted  therefrom  by  the  members  of  the  part- 
nership, with  the  co-operation  of  the  various  defendants.  The 
bill  states  that  promissory  notes  were  given  in  favor  of  the 
four  defendants  who  were  citizens  of  Massachusetts;  that 
judgments  on  confession,  in  pursuance  of  warrants  of  attorney, 
were  rendered  in  the  Circuit  Court  of  the  United  States  for 
the  Northern  District  of  Illinois,  against  Fay  and  Conkey,  in 
favor  of  the  four  Massachusetts  defendants ;  that,  immediately 
after  the  entry  of  those  judgments.  Flower,  Remy  and  Gregory, 
as  the  attorneys  of  the  members  of  the  limited  partnership, 
and  as  the  attorneys  of  record  for  the  plaintiffs  in  those 
judgments,  caused  executions  to  be  issued  thereon  to  the 
marshal  of  the  district,  *  against  the  property  of  Fay  and 
Conkey ;  that '  the  same  were  returned  ntdf^  bona  /  that, 
thereupon,  Flower,  Remy  and  Gregory,  as  such  attorhejrs, 
and  on  behalf  of  the  plaintiffs  in  said  four  judgments  and  in 
three  others,-  filed  a  creditors'  bill  in  tbe  Circuit  Court  of  the 
United  States,  to  reach  the  property  of  Fay  and  Conkey,  in 
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which  suit  a  ileoeiver  was  appointed ;  that  the  said  four  judg- 
ments were  ^tered  in  pnrsoanoe  of  the  fraudulent  scheme 
alleged  in  the  t)ill,  on  the  part  of  the  members  of  the  limited 
partnership,  tdL  hinder,  delay  and  defraud  its  creditors,  and 
•  evade  the  provisions  of  the  statute  of  Illinois,  and  to  prefer 
the  plaintiffs  in^hose  several  judgme&ts  over  other  creditors; 
that  the  four  judgments  in  favor  of  the  citizens  of  Massadiu- 
setts  were  largely  in  excess  of  the  amount  due  to  them  respec- 
tively at  the  time  of  the  entry  of  the  judgments ;  and  tiiat 
those  judgments  are  void.  It  prays  for  a  decree  declaring  the 
toar  judgments  to  be  void,  and  directing  the  payment  to  the 
receiver  of  all  moneys  received  by  such  four  defendants  under 
the  judgments  or  under  any  proceedings  based  thereon.  These 
allegations,  with  the  others  contained  in  the  bill,  made  but  a 
single  controversy,  as  to  all  of  the  defendants.  The  relief 
asked  could  not  have  been  granted  unless  all  who  were  made 
defendants  were  parties.  Therefore,  all  of  them  were  neces- 
sary parties. 

In  J^rinkerhoffy,  Brown^  6  Johns.  Ch.  189,  it  was  held  that 
a  creditors'  bill  could  be  £Qed  against  several  persons  relative 
to  matters  of  the  saine  nature,  forming  a  connected  series  of 
acts,  all  intended  to* defraud  and  injure  the  plaintiflb,  and  in 
which  all  the  defendants  were  more  or  less  concemiBd,  though 
not  jointly  in  each  act.  The  case  there  arose  on  a  demurrer  to 
the  bilL  It  was  urged  that  the  bill  was  multifarious  in  unit- 
ing aU  the  defendants  and  distinct  and  unconnected  matters. 
Fraud  was  charged  against  the  five  trustees  of  the  Gbnesee 
Company,  in  confessing  judgments  and  causing  the  property  of 
the  company  to  be  sold.  There  was  a  charge  of  a  combined 
fraud,  affecting  seven  of  the  defendants,  two  of  whom  were  not 
concerned  in  every  part  of  the  fraudulent  conduct.  All  the  acts 
sought  to  be  impeached  were  alleged  to  have  been  done  with 
a  fraudulent  intent  as  respected  creditors.  The  court  says : 
'^  There  was  a  series  of  acts  on  the  part  of  the  persons  con- 
cerned in  this  'Genesee  Company,  aU  produced  by  the  same 
fraudulent  intent  and  terminating  in  the  deception  and  injury 
of  the  plaintiffs.  The  defendants  performed  different  parts  in 
the  same  drama;  but  it  was  still  one  piece — one  entire  per- 
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formance^  marked  by  different  scenes;  and  the  question,  now 
ocGorSy  whether  the  several  matters  charged  are  so  distinct  and 
unconnected  as  to  render  the  joining  of  them  in  one  bill  a 
ground  of  demurrer."  The  court  then  reviews  the  leading  cases 
on  the  subject,  and  says  that  the  principle  to  be  deduced  front 
them  is,  ^^  that  a  bill  against  seversil  persons  must  jelate  to  mtH^ 
ters  of  the  same  nature  and  having  a  connection  with  each 
other,  and  in  which  all  the  defendants  are  more  or  less  concerned, 
thoQgh  their  riffhts  in  respect  to  the  general  subject  of  the  case 
may  be  distinct;*  that  the  general  right  claimed  by  the  bill 
was  a  due  application  of  the  capital  of  the  company  to  the 
payment  of  the  judgments  of  the  plaintiffs;  that  the  subject 
of  the  bilt  and  of  the  relief,  and  the  only  matter  in  litigation, 
was  the  fraud  charged  in  the  creation,  management  and  dispo- 
sition of  the  capital  of  the  company ;  that  in  that  charge  all  the 
defendants  were  implicated,  though  in  different  degrees  and 
proportions;  and  that  the  case  fell  within  the  reach  of  the 
principle  otaAed,  and  the  demurrer  could  not  be  sustained. 

This  ruling  of  Chancellor  Kent  was  considered,  recognized 
and  apprpved  by  the  Court  of  Errors  of  New  York,  without  a 
dissenting  voice  in  FeUawB  v.  FeUowSj  4  Co  wen,  682.  See, 
also,  iSTew  York  <6  JTsw  Mavm  BaUroad  v.  Sohuyl&Tj  17  N.  Y. 
198,  and  84  N.  Y,  30. 

The  principle  above  stated  has  been  applied  by  this  courts  in 
considering  the  question  of  removal,  in  cases  like  the  present 

In  Ayera  v.  Chicago^  101  U.  S.  184,  a  biU  was  filed  in  a  state 
.court  of  Illinois,  by  the  city  of  Chicago  against  citizens  of 
Illinois,  to  enforce  a  deed  of  trust.  A  citizen  of  Alabama^ 
having  a  judgment  against  one  of  the  defendants,  and  claim- 
ing a  lien  on  the  property  covered  by  the  deed  of  trust,  was 
admitted  as  a  party  defendant  to  the  suit,  and  filed  a  cross-bill 
to  enforce  such  lien,  and  removed  the  suit  into  the  Federal 
Court,  on  the  ground  that  in  the  original  suit  there  was  a  con- 
troversy whoUy  between  him  and  the  original  plaintiff,  and 
that  in  the  cross-suit  the  controversy  Was  wholly  between  citi- 
zens of  different  States.  The  cause  was  remanded,  and  on  ap- 
peal this  court  aflSrmed  that  decision,  saying  that  the  original 
bill  and  the  croos-biU  constituted  one  suit ;  that  the  intervener 
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was  allowed  to  take  part  in  a  controversy  between  the  city 
and  the  debtor ;  that  he  had  no  dispnte  with  the  debtor,  and 
none  separably  with  the  city ;  that  he  and  the  debtor  had  a 
controversy  with  the  city  as  to  its  lien  on  the  property ;  that 
the  debtor,  who  was  on  the  same  side  of  the  controversy  with 
him,  was  a  citizen  of  the  same  State  with  the  city;  and  that, 
such  being  the  case,  the  suit  was  not  removable. 

In  Fidelity  Ins.  Co.  v.  HuntingUm^  117  U.  S.  280,  it  was 
held  that  a  creditors'  bill  to  subject  incumbered  property  to 
the  payment  of  the  judgment  of  the  creditor,  by  selling  it  and 
distributing  its  proceeds  among  lien-holders  according  to  prior- 
ity, created  no  separate  controversy  as  to  the  separate  lien- 
holders,  parties  defendant,  within  the  meaning  of  the  removal 
act,  although  their  respective  defences  might  be  separate. 
The  court  said :  "  The  suit  as  brought  by  Huntington  is  a 
creditor's  bill  to  subject  incumbered  property  to  the  payment 
of  his  judgment,  by  a  sale  and  distribution  of  the  proceeds 
among  lien-holders  according  to  their  respective  priorities. 
There  is  but  a  single  cause  of  action,  and  that  is  the  equitable 
execution  of  a  judgment  against  the  property  of  the  judgment 
debtor.  This  cause  of  action  is  not  divisible.  Each  of  the 
defendants  may  have  a  separate  defence  to  the  action,  but  we 
have  held  many  times  that  separate  defences  do  not  create 
separate  controversies  within  the  meaning  of  the  removal  act. 
LouisvilU  dk  Nashville  Railroad  v.  Ide^  114  U.  S.  62 ;  Puinatn 
V.  Ingraham,  114  U.  S.  57;  Pirie  v.  Tvedt,  115  XT.  S.  41; 
Starin  y.  New  York,  115  U.  S.  248 ;  and  Sloane  v.  Anderson^ 
117  U.  S.  275.  The  judgment  sought  against  the  Fidelity 
Company  is  incident  to  the  main  purpose  of  the  suit ;  and  the 
fact  that  this  incident  relates  alone  to  this  company  does  not 
separate  this  part  of  the  controversy  from  the  rest  of  the 
action.  What  Huntington  wants  is  not  partial  relief,  settling 
his  rights  in  the  property  as  against  the  Fidelity  Company 
alone,  but  a  complete  decree,  which  will  give  him  a  sale  of  the 
entire  property,  free  of  all  incumbrances,  and  a  division  of  the 
proceeds  as  the  adjusted  equities  of  each  and  all  the  parties 
shall  require.  The  answer  of  this  company  shows  the  ques- 
tions that  will  arise  under  this  branch  of  the  one  controversy, 
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but  it  does  not  create  anothw  controversy.  The  remedy 
which  Hontington  seeks  requires  the  presence  of  all  the 
defendants,  and  the  settlement,  not  of  one  only,  but  of  all  the 
branches  of  the  case." 

To  the  cases  above  cited  may  be  added  Plymouth  Mining 
Co.  V.  Amador  Canal  Co,,  118  U.  S..  264;  Zittie  v.  Qiles,  118 
U.  S.  696, 601 ;  JSaet  Tennessee  Ra/H/road  v.  Orayson^  119  U.  S. 
240 ;  Brooks  v,  Cla/rky  119  U.  S.  602,  511 ;  Laidby  v.  Ev/aiMig- 
tony  121 U.  S.  179 ;  Peninsula  Iron  Co.  v.  Stone,  121  U.  S.  631 ; 
Thorn  Wire  Hedge  Co.  v.  FuUer,  122  U.  S.  635;  and  Toung 
V.  Parker^s  Administrator,  ante,  267.  The  transcript  of  the 
record  from  the  state  court  in  the  present  case  was  filed  in 
the  Circuit  Court  of  the  United  States  on  the  11th  of  April, 
1883:  The  decisions  of  this  court  above  cited  were  all  but  one 
of  them  made  at  and  after  October  term,  1884. 

Theo^  is  nothing  in  the  record  before  us  which  shows  that 
the  question  of  the  removability  of  the  present  case,  on  the 
petition  for  removal  which  was  filed,  was'  raised  in  the  Circuit 
Court,  either  at  the  time  the  transcript  from  the  state  court 
was  presented  to  be  filed,  or  afterwards  by  a  motion  to  remand, 
except  what  may  be  inferred  from  a  statement  in  the  record 
in  the  Graves  case,  at  the  conclusion  of  the  testimony  of  a 
witness  taken  April  6,  1888,  that  the  counsel  for  the  plaintiff 
stated  that  he  had  been  before  Judge  Drammond,  in  the 
United  States  Circuit  Court  for  the  Northern  District  of  Illi- 
nois, and  the  judge  had  taken  jurisdiction  of  the  cause  under 
the  petition  for  removal  by  the  First  National  Bank  of 
Chicago.  We  find  reported,  however,  the  case  of  Corhin  v. 
BoieSy  18  Fed.  Rep.  3,  the  present  case,  where  Judge  Drum- 
mond,  in  an  opinion  which  appears  to  have  been  given  on  an 
application  to  order  the  transcript  from  the  state  court  to  be 
filed  in  the  Circuit  Court  and  the  case  to  be  docketed  in  the 
latter  court,  held  that  there  was  in  the  case  a  controversy 
which  was  wholly  between  the  plaintiff  and  the  First  National 
Bank  of  Chicago,  namely,  a  controversy  as  to  whether  the 
judgment  in  favor  of  that  bank  was  a  valid  judgment  as 
against  the  limited  partnership,  and  the  plaintiff  as  onis  of  its 
creditors ;  and  that  the  bank  was  not  interested  in  any  contro- 
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versy  wbioh  the  plaintiff  might  have  with  other  crediton 
of  the  firm.    But,  as  already  shown,  this  view  was  erroneons. 

Under  the  provision  of  section  5  of  the  act  of  March  3^  1875, 
18  Stat.  472,  that  if,  in.  any  suit  removed  from  a  state  court 
to  a  Circuit  Court  of  the  United  States,  it  shall  appear  to  the 
satisfaction  of  said  Circuit  Court,  Ht  any  time  after  such  suit 
has  been  removed  thereto,  that  it  does  not  really  and  substan- 
tially involve  a  dispute  or  controversy  ptoperly  within  the 
jarisdiction  of  said  Circuit  Court,  it  shalf  proceed  no  further 
therein,  but  Shall  remand  the  suit  to  the  court  from  which 
it  was  removed,  as  justice  may  require,  this  court  has  held 
that  when  it  appears  to  this  court  that  the  case  is  one  of 
which,  under  that  provision,  the  Circuit  Court  should  not  have 
taken  jurisdiction,  it  is  the  duty  of  this  court  to  reverse  any 
judgment  given  below,  and  remand  the  cause  with  costs  against 
the  party  who  wrongfully  invoked  the  jurisdiction  of  the  Cir- 
cuit Court.  WiUiams  v.  NoUawa^  104  U.  S.  209.  This  rule 
has  been  recognized  by  this  court  to  the  extent  even  of  taking 
notice  of  the  want  of  jurisdiction  in  the  Circuit  Court,  although 
the  point  has  not  been  formally  raised  in  that  court  or  in  this 
court,  in  Turner  v.  Farmeri  Loan  dk  Trust  Co.y  106  U.  8. 
552,  555 ;  Man^fidd  die.  Railroad  v.  Swan^  111  U.  S.  879, 
886 ;  Fa/rmington  v.  PUMury,  114  U.  8.  138,  144 ;  and  King 
Bridge  Co.  v.  Otoe  Co.,  120  U.  S.  225,  226. 

In  Stevens  v.  Nichols,  130  U.  S.  280,  it  was  held  that  if  a 
proper  diversity  of  citizenship  does  not  appear  by  the  record  to 
have  existed  both  at  the  commencement  of  the  suit  and  at  the 
time  of  filing  the  petition  for  removal,  this  court  will  remand 
the  cause  to  the  Circuit  Court  with  directions  to  send  it  back 
to  the  state  court,  with  costs  against  the  party  at  whose  in- 
stance the  removal  was  made.  'This  same  principle  was 
asserted  in  Crehore  v.  Ohio  dk  Mississippi  Railroad^  131  U.  8. 
240,  where  it  was  also  held  that  where  a  suit  is*  entered  upon 
the  docket  of  a  Circuit  Court  as  removed  on  the  ground  of  the 
diverse  citizenship  of  the  parties,  and  was  never  in  law  removed, 
no  amendment  of  the  record  made  in  the  Circuit  Court  can 
affect  the  jurisdiction  of  the  state  court,  or  put  the  case  right- 
fully on  the  docket  of  the  Circuit  Court  as  of  the  date  when  it 
was  so  docketed. 
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This  same  rale  was  applied  at  the  present  term,  in  J(uk$on  ▼. 
Allen,  ante,  27,  where  the  judgment  of  the  Circuit  Court 
was  reversed  at  the  cost  of  the  parties  who  attempted  to  re- 
move the  cause,  and  it  was  remitted  to  the  Circuit  Court  witii 
directions  to  remand  it  to  the  state  court. 

There  is  nothing  in  the  foregoing  views  which  involves  the 
decision  of  this  court  in  Barney  v.  Zatham^  103  U.  S.  806, 
which  was  to  the  effect  that  >rhere  in  a  case  there  was  in  flBkct 
an  entirely  separate  controversy  ^tween  the  plaintiffs  and 
several  defendants  petitioning  for  roaoval,  with  which  contro- 
versy another  defendant,  a  citizen  of  the  same  State  with  one 
of  the  plaintiffs,  had  no  necessary  connection,, and  which  con- 
troversy could  be  fully  determined  as  between  the  parties 
actually  interested  in  it;  without  the  presence  as  a  party  in  the 
cause  of  such  other  defendant,  not  only  could  there  be  a  re- 
moi^l,  but  the  removal  carried  with  it  into  the  Fbdend  Court 
all  the  controversies  in  the  suit  between  all  parties  to  it. 

It  is  suggested  that  it  is  a  hardship  to  the  plaintiff  to  reverse 
his  decrees  for  want  of  jurisdiction  in  the  Circuit  Court  after 
he  has  prosecuted  his  suit  in  that  court  successfully,  on  his 
being  taken  into  that  court  adversely  more  than  six  years  ago. 
The  answer  is  that  the  jurisdiction  of  this  court  in  the  present 
case  to  review  the  question  of  the  jurisdiction  of  the  Circuit 
Court  could  only  arise  on  the  hearing  of  an  appeal  from  a  final 
decree  of  the  latter  court,  becaiuse  by  §  6  of  the  act  of  Maroh 
3,  1875,  18  Stat.  472,  this  court  was  authorized  to  review 
only  an  order  of  the  Circuit  Court  remanding  a  cause,  and  not 
one  retaining  jurisdiction  over  it.  Even  that  provision  was  re- 
pealed by  §  6  of  the  act  of  Maroh  8, 1887,  24  Stat.  565 ;  and 
this  court  can  now  review  a  question  as  to  the  jurisdiction  of 
a  Circuit  Court  only  in  reviewing  a  final  judgment  or  decree, 
although  by  the  act  of  Febraary.25,  1889,  25  Stat.  698,  it 
may  do  so  in  a  case  not  involving  over  $5000. 

It  reeuUa  fron^  the  foregomg  eonstderatione  thai  hoth  qf  the 
decrees  qfthe  Circuit  Cowrie  ae  well  that  against  Graves  as 
that  against  the  First  ifational  Bank  of  Chicago^  mast  he 
reversed^  amd  the  case  he  remanded  to  the  Circuit  Court 
with  a  direction  to  remand  it.  to  the  Circuit  Court  of  Cook 
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Cownty^  lUinoiSy  the  costs  of  this  court  to  he  paid  hy  the 
First  National  Bank  of  Chicago^  thepetitioTierfor  removoL 

Mb.  Chief  Justice  Fuller  did  not  sit  in  this  case  or  take  any 
part  in  its  decision. 


RICHMOND  V,  BLAKE. 

EBBOB   TO    THE  OIECUIT    CX)URT  OF    THE    UNITED    STATES   FOB   THE 
SOUTHEBlf  DISTBIOT  OF  NEW>  YOEK. 

No.  171.    Argued  December  20, 1880.— Dedded  January  6, 1800. 

'  The  pUdntlff  had  a  place  of  business,  indicated-  by  a  sign  over  the  door, 
where  his  mall  matter  was  received*  and  where  he  conld  be  met  by  his 
clients,  and  where  the  latter  could  deliver  to  him  stocks  to  be  sold  by 
him  or  under  his  supervision,  and  he  was  engaged  there  in  the  business 
of  buying  and  selling  stocks  foi'  his  customers,  in  which  business  he 
regularly  employed  capital,  by  the  use  of  which  interest  was  earned  upon 
moneys  advanced  by  him  for  his  custofners;  Held^  that  he  was  a 
*'  banker"  within  the  .meaning  of  that  term  as  used  in  Rev.  Stat.  %  3407, 
and  subject  to  taxation  as  such  under  the  provisions  of  §  3408. 

The  case  is  stated  in  the  opinion. 

Mr:  Henry  E.  Tremavti  (with  whom  was  Mr.  Mason  Wi 
Tyler  on  the  brief)  for  plaintiff  in  error. 

Mr.  Alphonso  Hart^  Solicitor  of  Internal  Revenue  (with 
whom  was  Mr.  Solicitor  Oeneral  on  the  brief)  for  defendant 
in  error. 

Mb.  Justice  Harlan  delivered  th'e  opinion  of  the  court. 

This  action  was  brought  to  recover  ceitain  sums  of  money 
paid  under  protest  by  the  plaintiff  in  error  to  the  United  States 
in  the  years  1881,  1882  and  1883,  and  which  he  alleged  were 
exacted  from  him  under  an  illegal  assessment  made  upon  capi- 
tal employed  in  his  business. 

If  within  the  meaning  of  the  statutes  under  which  the  assess- 
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ment  was  made  the  plaintiff  was  a  banjcer,  and  if  the  capital 
assessed  was  employed  in  the  business  of  banking,  the  judg- 
nient  most  be  affinned. 

By  section  3407  of  the  Revised  Statutes  of  the  United  States, 
it  is  provided  that  "every  incorporated  or  other  bank,  and 
every  person,  fiml  or  company  having  a  place  of  business 
where  credits  are  opened  by  the  deposit  or  collection  of  money 
OP  currency,  subject  to  be  paid  or  remitted  upon  draft,  check, 
OP  order,  or  where  money  is  advanced  or  loaned  on  stocks, 
bonds,  bullion,  bills  of  exchange  or  promissory  notes  or  where 
stocks,  bonds,  bullion,  bills  of  exchange  or  promissory  notes 
are  received  for  discount  or  for  sale,  shall  be  regarded  as  a 
bank  or  a  banker."  13  Stat.  251,  c.  173  §  79 ;  14  Stat,  115, 
c.  184,  §  9. 

Section  8408  provides  that  there  shall  be  levied,  collected 
and  paid  a  tax  of  one  twenty-fourth  of  one  per  centum  each 
month  upon  the  average  amount' of  the  deposits  of  money, 
subject  to  payment  by  check  or  draft,  or  represented  by  certifi- 
cates of  deposit  or  otherwise,  whether  payable  on  demand  or 
at  some  future  day,  with  any  person,  bank,  association,  com- 
pany or  corporation,  engaged  in  the  business  of  baniting ;  also 
"  a  tax  of  one  twenty-fourth  of  one  per  centum  each  month 
upon  the  capital  of  any  bank,  association,  company,  corpora- 
tion, and  on  the  capital  employed  by  any  person  in  the  busi- 
ness of  banking  beyond  the  average  amount  invested  in  United 
States  bonds  :  Provided^  That  the  words  'capital'  employed ' 
shall  not  include  money  borrowed  or  received  from  day  to 
day,  in  the  usual  course  of  business,  from  any  person  not  a 
partner  of,  or  interested  in  the  said  bank,  assoc  ation  or  firm." 
13  Stat  277,  c.  173,  §  110;  14  Stat.  137, 146,  c.  184,  §  9;  17 
Stat.  256,  c,  315,  §  37 ;  18  Stat.  311,  c.  36,  §  19. 

That  the  plaintiff,  during  the  period  C4)vered  by  the  assess- 
ment against  him,  employed  a  capital  in  his  business  is  beyond 
dispute ;  for  he  distinctly  states  that  the  capital  used  by  him 
in  his  business  ranged  from  $30,000  to  $50,000.  Upon  that 
basis  he  made  his  returns  for  taxation.  But  did  he,  during 
that  period,  have  a  place  of  business  where  stocks  were  re- 
ceived for  sale?  If  he  did,  then,  by  the  very  terms  of  the 
VOL.  cxxxn— as 
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statute,  be  was  a  banker  under  tbe  definition  given  in  section 
8407. 

It  is  contended  by  bim  tbat  be  was  only  a  stock  broker,  and, 
witbin  tbe  true  meaning  of  section  3407,  did  not  bave  ^^  a  place 
of  business,"  nor  ^^  receive  "  stocks  for  sale.  That  he  had  a 
room  or  place,  indicated  by  a  sign  over  the  door,  where  his 
mail  matter  was  received,  and  where  he  was,  or  could  be,  met 
by  his'  clients,  and  where  the  latter  could  deliver  stocks  to  be 
sold  by  him,  or  under  his  supervision,  and  that  he  bought  and 
sold  stocks  for  his  customers,  is  abundantly  shown  by  his  own 
testimony.^    Still,  he  insists  that  when  stocks  were  delivered 

^Hls  testimony  occapies  many  pages  of  the  reoorcl.  The  sabstance  of 
what  he  said  is  shown  in  the  following  extracts.  On  his  examlnaticm  in  chief 
he  stated :  **  My  place  of  business  is  88  New  Street;  during  the  yean  1881 
•and  188S  and  1888  my  business  was  that  of  a  stock  broker ;  according  to  my 
understanding,  that  is  a  well-defined  avocation;  It  consisted  in  buying  and 
selling  stocks  for  customers,  and  canying  them  by  borrowing  money  for 
customers  to  carry  those  stocks  on;  that  occupation  was  carried  on  by  a 
great  many  members  of  the  New  York  Stock  Exchange;  there  aretsome 
bankers  in  the  Stock  Exchange,  but  the  business  carried  on  there,  as  a  rule, 
is  that  of  stock  brokers." 

Upon  cross-examination  he  stated :  **  I  have  a  sign  on  the  door  which  has 
been  there  four  or  five  years.  It  reads, '  David  Richmond,  Stock  Broker.* 
If  a  customer  caine  into  my  office  to  buy  stock  he  would  give  me  an  oidor 
and  hand  me  a  margin  to  protect  me  against  loss  for  the  pun^iase;  then  the 
next  day,  when  the  stock  was  delivered  to  me,  I  would  borrow  money  to 
pay  for  it.  This  is  a  regular  purchase;  sometimes  customers  pay  in  full 
for  stock.  We  seldom  book  orders;  we  buy  stock  on  the  stock  board, 
sometimes  receiving  the  margin  and  sometimes  not.  We  receive  certificates 
purchased  on  the  stock  board,  as  a  rule,  next  day.  It  .is  sent  to  my  oiBce  by 
the  seller,  and  he  receives  a  check  in  payment,  drawn  on  the  Leather  Manu- 
facturers' Bank  against  a  deposit  I  keep  there;  that  deposit  is,  as  a  rule, 
my  own  money.  Q.  Your  capital?  A.  A  portion  of  It;  not  always.  Q. 
How  much  capital  did  you  have  in  your  business  at  that  time?  A.  I  have 
forgotten ;  it  was  nothing  like  $300.000 :  it  ranged  from  $80,000  to  $60,000. 
It  was  on  that  capital  that  I  made  the  return  for  taxation.  I  had  in  business 
that  amount.  It  was  on  that  return  that  I  was  taxed  one  twenty-fourth  of 
one  per  cent  per  month,  and  it  is  to  recover  back  that  tax  that  this  suit  is 
brought.  .  .  .  Q.  Do  you  keep  an  open  account  with  your  customers? 
A.  I  do.  Q.  On  your  ledger?  A.  Yes.  Q.  Do  you  credit  him  with  the 
anvonnt  of  the  margin  which  you  receive?  A.  We  credit  him  with  the 
amount;  if  it  is  money,  he  receives  credit  for  it;  if  it  is  securities,  he 
receives  credit,  of  course,  for  that.    Q.  Do  you  charge  him  with  the  cost 
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to  him  at  this  place  of  business  for  sale  tbe^  were  not  "  re- 
oeived  "  by  him  **  for  sale,"  within  the  meaning  of  the  statute. 
We  cannot  assent  to  this  view. 


price  of  the  stock  pnichssed  pnrsoant  to  his  order?  A.  I  do.  Q.  And 
do  yon  charge  him  with  the  interest  on  the  diiference  between  the  cost 
price  of  the  stocks  and  the  amonnt  of  his  margin?  A.  I  do.  Q.  How  is 
your  difference  settled?  A.  He  receives  interest  on  the  amount  placed 
to  his  credit^  and  is  charged  interest  on  the  amonnt  placed  to  his  debit, 
which  is  practically  the  same.  Yon  asked  me  the  way  in  which  it  is 
done,  I  understand?  Q.  Then,  instead  of  deducting  the  lesser  number  from 
the  larger  number,  and  then  calculating  the  interest  charge  to  be  made  to  the 
customer,  you  make  two  calculations,  debiting  one  and  crediting  the  other? 
A.  Bzactly  so.  Q.  And  that  interest  is  charged  against  him  up  to  what 
time?  A.  Ko  stated  time ;  it  depends  upon  whether  the  stock  is  sold  or  not, 
OT  whether  it  is  paid  for  afterwards  by  him— taken  up.  Q.  It  is  charged  to 
lli^K  up  to  the  time  that  he  either  closes  out  his  account  or  —  A.  Settled  in  f  uH. 
Q.  That  may  be  done  either  by  selling  out  the  stock  which  you  hold  or  by 
paying  the  amount  charged  against  him  on  your  books  as  the  purchase  money? 
A.  Yes."  "  Q.  Now,  you  have  described  the  manner  of  doing  business  on 
orders  to  purchase ;  won't  you  please  tell  the  Jury  about  the  manner  of  doing 
business  when  you  receive  orders  to  seU  ?  A .  Sometimes  a  customer  may  write 
US  from  the  country  to  seU  stock,  and  then  he  says  he  will  forward  it  by  mail 
when  sold;  another  time  he  may  inclose  it  with  thie  order;  another  time  a 
customer  wUl  come  into  the  office  with  a  certificate  and  say  '  seU  this : ' 
another  tbne  he  may  come  in  and  say, '  sell  this  and  I  will  deliver  the  cer- 
tlflcate  to-morrow,'  and  so  on.  I  sell  the  stock,  and  when  the  time  to  deliver 
it  to  the  broker  or  buyer  arrives  I  deliver  It  and  receive  his  check  for  it. 
If  the  seUer  wants  the  money  I  give  it  to  him.  If  he  does  not  want  it  he 
.may  leave  the  money  there  over  night,  or  two  or  three  days,  but  that  would 
be  only  incidental  to  the  business.  It  isn't  my  line  of  business  to  receive 
money  in  that  way ;  it  is  an  incident  of  the  business.  When  it  is  left  with 
me  the  customer  in  the  country  does  not  make  a  draft  on  me ;  I  ahnost  in- 
variably send  him  my  ovm  check.  Q.  How  as  to  the  sale  of  the  stock? 
A  customer  comes  in  with  a  certificate  and  asks  you  to  sell  it ;  describe  the 
entire  transaction.  A.  I  go  up  to  the  board  and  sell  it;  I  pay  him  some- 
times that  day,  sometimes  the  next,  but  very  rarely  indeed  when  he  delivers 
the  certificate  of  stock.  I  keep  the  certificate  in  the  oflice  until  I  go  to  the 
board  to  seU  stock ;  sometimes  until  the  next  day ;  sometimes  I  borrow  money 
on  it  over  night.  I  keep  it  in  the  drawer,  or  in  the  safe,  on  in  the  desk ;  it  is 
paid  for  with  money  in  the  bank  to  my  credit  by  my  personal  check.  In  the 
case  of  the  country  customer  who  sends  an  order  to  sell,  stating  that  he 
wiU  forward  the  certificate  of  stock  by  mail,  or  as  soon  as  required,  I  sell 
the  stock  and  notify  him  of  the  sale ;  theii  probably  he  sends  me  the  cer- 
tificate. I  don't  send  him  the  money  for  that  certificate  before  I  receive,  it. 
This  order  to  sell  would  probably  be  sent  to  my  place  of  business.    In  the 
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In  support  of  this  position  the  plaintiff  cites  Warr&n  v. 
Shook,  91  TJ.  S.  704,  and  Sdden  v.  Equitahle  Trust  Co.,  94 
U.  S.  419.  In  the  first  of  those  cases  the  question  was 
whet}ier  a  firm,  holding  a  special  license  as  bankers,  was  lia- 
ble to  the  tax  imposed  by  section  99  of  the  act  of  Jane  80, 
1864.  13  Stat.  273.  That  statute  imposed  a  tax  of  one  twen- 
tieth of  one  per  centum  upon  the  par  value  of  stock  and  bonds 
sold  by  "  brokers  and  bankers  doing  business  as  brokers."    It 

case  of  a '  short  sale  *  it  was  just  the  reverse  of  the  purchase  business ;  I  seU 
It,  and  when  the  time  comes  for  delivery  I  borrow  the  stock  of  another 
broker.  Q.  You  tell  your  broker  friend  or  business  acquaintance  tiiat  yen 
want  to  get  one  hundred  shares  of  Lake  Shore,  for  instance?  A.  I  would 
tell  a  friend  that  I  wanted  to  borrow  one  hundred  shares  of  Lake  Shore, 
and  he  says, '  All  right ;  you  can  have  it.*  He  sends  it  down  to  my  ofBce  In 
a  short  time,  and  I  pay  him  for  it ;  I  pay  him  the  market  price  with  money 
to  my  credit  in  the  bank ;  the  customer  who  has  ordered  the  short  sale  may 
have  sent  me  money  or  may  not  have ;  he  may  have  given  me  stock  as  mar- 
gin or  other  security.  Q.  He  is  credited  on  that  amount  of  margin,  is  he? 
A.  He  is  when  we  get  it.  Q.  On  your  books  is  he  debited  with  anything? 
A.  He  Is  not.  Then  he  gets  a  credit  for  the  amount  of  stock  that  Is 
sold,  the  amount  of  money  received  for  it,  and  we  charge  him  for  what- 
ever is  paid  for  the  use  of  the  stock ;  the  general  custom  is  to  charge  for 
the  use  of  the  stock.  Stocks  might  be  running  flat;  he  is  credited  with 
the  interest  on  his  margin;  the  transaction  might  be  closed  at  any  time 
by  the  purchase  of  the  stock  for  and  on  account  of  the  customer.  On  our 
books  he  would  be  charged  with  the  cost  of  the  stock  as  bought  on  the 
l)oard,  with  commission.  Our  letting  the  account  stand  would  depend  alto- 
gether  on  the  price  the  stock  was  bought  at  and  the  price  it  was  sold  at.  Q. 
Assuming  tliat  there  had  been  an  advance  in  the  stock  market  pending  the 
borrowing  And  the  sale  pursuant  to  the  original  order,  and  the  purchase  made 
for  the  purpose  of  closing  the  transaction,  how  would  the  books  stand?  A. 
The  customer  might  have  bought  stock  at  another  office,  and  bring  it  In. 
Vou  cannot  figure  on  those  things,  except  on  the  actual  facts  at  the  time. 
Suppose,  for  instance,  the  stocks  were  sold  for  ninety  and  bought  back  at 
nlnety-flve,  that  would  show  a  loss  of  about  $525,  on  the  s\ipposition  that 
nothing  was  paid  for  the  use  of  the  stock.  His  margin  would  then  be  en- 
croached upon  by  just  the  amount  of  the  difference  between  the  original 
price  sold  for  and  the  price  paid  by  us  on  closing  it  and  the  commissions  and 
whatever  we  had  to  pay  for  the  use  of  the  stock.  If,  on  the  contrary,  there 
liad  been  a  profit  to  the  customer,  we  would  be  in  his  debt  then  the  amount 
of  the  margin  deposited  and  the  amount  of  his  profit ;  we  would  have  that 
to  his  credit ;  almost  invariably  he  would  be  given  a  check  for  it ;  If  he  saw 
fit  to  make  his  draft  upon  us,  that  could  be  done,  of  course,  but  they  did  not 
do  it ;  if  he  did  make  his  draft  I  should  honor  it.*" 


Digiti 


zed  by  Google 


RICHMOND  V.   BLAKE.  697 

Opinion  of  the  Court. 

was  held  that  Congress  intended  to  impose  the  duty  prescribed 
by  section  99  upon  bankers  doing  business  as  brokers,  although 
a  person,  firm  or  company,  having  a  license  as  a  banker,  might 
be  exempted  by  subdivision  nine  of  section  79  of  the  act  of 
1864,  as  amended  by  the  act  of  March  3,  1865, 13  Stat.  472, 
from  paying  the  special  tax  imposed  upon  brokers.  Nothing 
more  is  decided  in  that  case. 

In  Sdden  v.  Equitable  Trust  Co.^  the  question  was  whether 
corporations  whose  business  was  to  invest  their  own  capital 
—  not  that  of  others  —  in  bonds  secured  by  mortgage  upon 
real  estate,  and  to  negotiate,  sell  and  guarantee  such  bonds, 
were  banks  or  bankers  within  the  meaning  of  section  3407  of 
the  Eevised  Statutes.  It  was  held  that  they  were  not ;  that 
Congress  did  not  intend  that  a  person  or  corporation  selling 
its  own  property,  not  that  received  from  other  owners  for  sale, 
should  be  classed  as  a  banker  or  bank  for  the  purposes  of  taxa- 
tion. The  court,  in  that  case,  referred  to  section  3407  as  de- 
scribing three  distinct  classes  of  artificial  and  natural  persons^ 
distinguished  by  the  nature  of  their  business ;  first,  those  who 
have  a  place  of  business  where  credits  are  opened  by  the 
deposit  or  collection  of  money  or  currency,  subject  to  be  paid 
or  remitted  upon  draft,  check  or  order ;  second,  those  having 
a  place  of  business  where  money  is  advanced  or  loaned  on 
stocks,  bonds,  bullion,  bills  of  exchange  or  promissory  notes ; 
third,  those  having  a  place  of  business  where  stocks,  bonds, 
bullion,  bills  of  exchange,  or  promissory  notes  are  received  for 
discount  or  for  sale.  In  respect  to  the  third  class  it  was  said : 
"  The  language  of  the  statute  is,  '  where '  such  property  is 
'received'  'for  discount  or  for  sale.'  The  use  of  the  word 
'received '  is  significant.  In  no  proper  sense  can  it  be  under- 
stood that  one  receives  his  own  stocks  and  bonds,  or  bills  or 
notes,  for  discount  or  for  sale.  He  receives  the  bonds,  bills, 
or  notes  belonging  to  him  as  evidences  of  debt,  though  he  may 
sell  them  afterwards.  Nobody  would  understand  that  to-  be 
banking  business.  But  when  a  corporation  or  natural  person 
receives  from  another  person,  for  discount,  bills  of  exchange 
or  promissory,  notes  belonging  to  that  other,  he  is  acting  as  a 
banker ;  and  when  a  customer  brings  bonds,  bullion  or  stocks 
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for  sale,  and  they  are  received  for  the  pnipose  for  which  they 
are  bron^t,  that  is,  to  be  sold,  the  oaae  is  presented  which  we 
think  was  contemplated  by  the  statute.  In  common  under- 
standing, he  who  receives  goods  for  sale  is  one  who  receives 
thein  as  agent  for  a  principal  who  is  the  owner.  He  is  not 
one  who  buys  and  seUs  on  his  own  account." 

This  language  embraces  the  present  case.  The  plamtiff  was 
not  a  l^roker  who,  without  employing  capital  of  his  own, 
simply  negotiated  purchases  and  sales  of  stocks  for  others, 
receiving  only  the  usual  commissions  for  services  of  that  char- 
acter. In  his  business  of  buying  and  selling  stocks  for  others, 
he  regularly  employed  capital,  by  the  use  of  which  interest 
wBfi  earned  upon  moneys  advanced  by  him  for  his  customers, 
substantially  as  it  would  be  earned  by  a  bank  upcMi  money 
loaned  to  its  customers.  In  the  parlance  of  the  Stock  Ex- 
change, he  might  be  called  a  stock  broker;  yet,  here  were  all 
the  conditions,  which,  under  the  statute,  made  the  case  of  a 
banker,  whose  capital,  employed  in  his  business,  was  liable  to 
a  tax  of  one  twenty-fourth  of  one  per  centum  each  month. 
It  is  not  a  sufficient  answer  to  this  view  to  say  that  the  busi- 
ness of  a  stock  broker  is  ordinarily  distinct  from  the  business 
of  a  banker,  or  that  according  to  the  conmion  understanding 
a  stock  broker  is  not  a  banker.  A  stock  broker  may  do  some 
of  the  kinds  of  business  that  are  usually  done  by  bankers,  and 
many  banks  and  bankers  do  business  which,  as  a  general  mle, 
is  only  done  by  stock  brokers.  Congress  did  not  intend  thkt 
the  question  of  taxation  upon  capital  employed  in  the  busihein 
of  banking,  should  depend  upon  the  mere  name  given  to  such 
business,  either  by  those  engaged  in  it  or  by  others.*  When 
the  plaintiff  admits,  as  he  does,  that  his  business  was  that  of 
buying  and  selling  stocks  for  his  customers,  and  that  in  sod^ 
business  he  employed  capital,  he  proves  that  he  was  a  banker 
within  the  statutory  definition,  and  that,  within  the  meaning 
of  section  3408,  his  capital  was  employed  in  the  business  \of 
banking.  He  brings  himself  within  the  rule  that  Congress 
prescribed  for  determining  who,/br  the  jntrpo^es  of  the  taa^ 
tion  in  qtiestton  —  though  not  necessarily  in  the  commercial 
sense -^  were  bankers  and  what  was  banking  business.    That 
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role  is  expressed  in  words  that  leave  no  doabt  as  to  what  was 
the  intention  of  Congress.  The  jadgment  below^yes  effect 
to  that  intention,  and  it  is 

Affirmed, 

Mb.  JusncB  Field,  with  whom   ooncnrred   Mb.  Justiob 
MiLLBB,  dissented. 


LOUISVILLE   AND   NASHVILLE    RAILROAD  COM- 
PANY V.  WANGELIN. 

EBBOB    TO    THE    GIBCUIT    COUBT    OF   THE    XTNITED    STATES    FOB  tSE 
SOUTHEBN    mSTBICr  OF  ILLINOIS. 

Vo,im.    SttbmtU«d I>8oemb«rl9, 1880.  — DeefdedJanawji,  1890. 

Under  the  act  of  March  3,  1875,  c.  137,  §  2,  one  of  two  corporations  8ned 
Jointly  in  a  state  court  for  a  tort,  although  pleading  seyerally,  (Cannot 
remove  the  case  into  the  Clrcoit  CoaYt  of  the  United  States,  npon  the 
groond  that  there  Is  a  separable  ooatroyersy  between  It  and  the  pUdntilT 
because  the  otlier  corporation  waa  not  in  existence  at  the  time  of  the 
tort  sued  for — without  alleging  and  proving  that  the  two  corporations 
were  wrongfully  made  joint  defendants  for  the  purpose  of  preventing 
a  removal  into  the  federal  court. 

The  original  action  was  trespass,  brought  in  a  court  of  the 
State  of  Illinois  on  May  10,  1883,  by  Lucinda  Wangelin,  a 
citizen  of  Illinois,  against  the  Louisville  and  Nashville  Bailroad 
Company,  a  corporation  of  Kentucky,  and  the  Southeast  and 
St.  Louis  Bailway  Company,  a  corporation  of  Illinois,  for 
breaking  and  entering  her  close,  and  tearing  up  and  carrying 
away  a  railroad  switch,  and  thereby  destroying  the  connection 
between  a  coal  mine  of  the  plaintiff  and  the  St.  Louis  and  South- 
eastern Eailway,  and  injuring  the  value  of  the  mine,  to  her 
damage  in  the  sum  of  $6000.  The  defendant  corporations, 
after  being  duly  served  with  process,  severally  pleaded  not 
guilty. 

The  case  was  removed  into  the  Circuit  Court  of  the  United 
States  upon  a  petition  of  the  Louisville  and  Nashville  Bail- 
road  Company,  alleging  that  there  was  a  separate  controversy 
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between  it  and  the  plaintiff,  which  ooold  be  folly  determined 
between  them ;  and  speoifically  alleging  that  the  St.  Louis  and 
Southeastern  Eaili^ay  Company,  an  Illinois  corporation,  built 
and  owi  ^  the  railway  and  the  switch  mentioned  in  the  declara- 
tion in  1370,  and  operated  the  railway  until  November  1, 1874 ; 
that  thenceforth  that  railway  was  held  and  operated  by  a 
receiver  appointed  in.  a  suit  to  foreclose  a  mortgage  from  that 
company  until  January  1, 1880 ;  then  by  the  Nashville,  ChattSr 
nooga  and  St.  Louis  ^Railway  Company  under  a  lease  from 
such  receiver  until  May  1,  1880,  and  by  the  Louisville  and 
Nashville  Eailroad  Company  under  an  assignment  of  that  lease 
until  January  27, 1881 ;  an4  on  November  16,  1880,  was  sold 
undur  a  decree  of  foreclosure  to  purchasers  for  the  Southeast 
and  St.  Louis  Eailvvay  Company,  and  by  such  purchasers  con- 
veyed on  January  27, 1881,  to  that  company ;  that  the  South- 
east and  St.  Louis  Eailway  Company  was  incorporated  under 
the  law  of  Illinois  on  November  12,  1880,  and  not  before; 
that  the  supposed  trespasses  alleged  in  the  declaration  were 
committed,  if  at  at  all,  in  August,  1880;  that  at  that  time 
^'the  defendant,  the  Southeast  and  St.  Louis  Railway  Com- 
pany, had  no  corporate  or  legal  existence,  and  no  existence  in 
fact,  had  no  stockholders,  officers,  agents,  employ^  or  servants, 
and  had  taken  no  steps  whatever  to  become  a  corporation,  and 
was  ];iot  in  any  way  acting  as  a  corporation  or  otherwise;" 
that  that  company  never  came  into  possession  of  that  railway 
until  January  27,  1881,  when  it  entered  into  a  contract  with 
the  Louisville  and  NashviUe  Bailroad  Company,  under  which 
this  company  had  since  operated  that  railway ;  and  that,  at 
the  time  of  the  supposed  trespasses,  this  company  was  in  the 
sole  and  exclusive  possession  of  that  railway,  operating  it 
under  the  aforesaid  assignment  of  lease. 

A^nnexed  to  the  petition  for  removal  was  an  affidavit  of  the 
vice-president  of  the  Louisville  and  Nashville  Eailroad^  Com- 
pany to  the  truth  of  its  allegations. 

In  the  Circuit  Court  of  the  United  States,  the  Louisville 
and  Nashville  Railroad  Company,  by  leave  of  the  court,  filed 
additional  pleas,  setting  up,  among  other  things,  the  matters 
alleged  in  the  petition  for  removal 


Digiti 


zed  by  Google 


LOUISVILLE  &c.  RAILEOAD  CO.  v.  WANGELIN.    601 

Opinion  of  the  Court. 

Upon  a  motion  of  the  plaintiff  to  remand  the  caase  to  the 
state  court  ^^for  reasons  apparent  upon  the  face  of  the  record," 
the  court  on  April  7,  1886,  ordered  it  to  be  remanded ;  and  on 
April  9, 1886,  the  Louisville  and  Nashville  Bailroad  Company 
sued  out  this  writ  of  error. 

Jir.  J.  W.  Hamilly  for  plaintiff  in  error,  cited;  Wood  v. 
DaviSy  18  How.  467;  Gameal  v.  JBanksy  10  Wheat.  181; 
jBrovme  v.  Strode^  5  Cranch,  303 ;  BoorC%  Heirs  v.  Chiles,  8 
Pet.  532;  McNutt  v.  Bland,  2  How.  9,^  Walden  v.*  SUnner, 
101  U.  S.  677,  589 ;  Arapahoe  County  v.  Kansas.  Pacific  Rail- 
way Comjfo/nyy  4  Dillon,  277,  283;  Removal  Cases,  100  U.  S. 
457;  Bacon  \.  Rives,  106  U,  S.  99;  Eartog  v.  Memcyty,  116 
U.  S.  588,  591;  Morris  v.  Gilmer,  129  U.  S.  315,  329. 

Mr.  Charles  W,  Thomas  for  defendant  in  error. 

Mb.  Justice  Gray,  after  stating  the  case  as  above,  delivered 
the  opinion  of  the  court. 

It  often  has  been  decided  that  an  action  brought  in  a  state 
court  against  two  jointly  for  a  tort  cannot  be  removed  by 
either  of  them  into  the  Circuit  Court  of  the  United  States, 
under  the  act  of  March  3, 1875,  c.  137,  §  2,  upon  the  ground 
of  a  separable  controversy  between  the  plaintiff  and  himself, 
although  the  defendants  have  pleaded  severally,  and  the  plain- 
tiff might  have  brought  the  action  against  either  alone.  18 
Stat  471 ;  Pirie  v.  Tvedt,  115  U.  S.  41 ;  Sloans  v.  Anderson, 

117  U.  S.  275 ;  Plymouth  Co.  v.  Amador  &  Sa,craviento  Co., 

118  U.  S.  264 ;  Thorn  Wire  Hedge  Co.  v.  FuUer,  122  U.  S.  535. 
It  is  equally  well  settled  that  in  any  case  the  question 

whether  there  is  a  separable  controversy  which  will  warrant 
a  removal  is  to  be  determined  by  the  condition  of  the  record 
in  the  state  court  at  the  time  of  the  filing  of  the  petition  for 
removal,  independently  of  the  allegations  in  that  petition  or 
in  the  affidavit  of  the  petitioner —  unless  the  petitioner  both 
alleges  and  proves  that  the  defendants  were  wrongfully  made 
joint  defendants  for  the  purpose  of  preventing  a  removal  into 
the  federal  court. 
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In  Plymouth  Co.  v.  Amador  <6  Sacrammto  Co.y  above  cited, 
a  suit  by  a  oanal  company  against  a  mining  corporation  and 
its  agents,  for  polluting  a  stream  of  water  belonging  to  the 
plaintiff,  was  held  to  have  been  rightly  remanded  to  the  state 
court  in  which  it  had  been  commenced,  although  the  corpora- 
tion's petition  for  removal  alleged  that  it  was  the  only  real 
defendant,  and  that  the  other  defendants  were  nominal  parties 
G^ly,  and  were  sued  for  the  purpose  of  preventing  the  corpo- 
ration from  removing  the  cause  into  the  Circuit  Court  of  the 
United  States.  Chief  Justice  Waite  in  delivering  judgment 
said :  '^  It  is  possible,  also,  that  the  company  may  be  guilty 
and  the  other  defendants  not  guilty ;  but  the  plaintiff  in  ito 
complaint  says  they  are  all  guilty,  and  that  presents  the  cause 
of  action  to  be  tried.  Each  party  defends  for  himself,  but 
until  his  defence  is  made  out  the  case  stands  against  him,  and 
the  rights  of  all  must  be  governed  accordingly.  Under  these 
circumstances,  the  averments  in  the  petition,  that  the  defend- 
ants were  wrongfully  made  [parties]  to  avoid:  a  removal  can 
be  of  no  avail  in  the  Circuit  Court  upon  a'  motion  to  remand, 
until  they  are  proven ;  and  that,  so  fai^  as  the  present  record 
discloses,  was  not  attempted.  The  afSrmative  of  this  isBoe 
was  on  the  petitioning  defendant.  That  corporation  was  the 
moving  party,  and  was  bound  to  make  out  its  case."  118 
U.  8.  270,  271. 

In  IdtUe  y.  GUedj  118  U.  8.  596,  where  a  bill  in  equity 
charged  the  defendants  jointly  with  having  fraudulently  de- 
prived the  plaintiff  of  her  property, .  Mr.  Justice  Bradley 
dehvering  the  opinion  of  the  court  said  that  one  of  the  defend- 
ants ^^  could  notj  by  merely  making  contrary  averments,  in  his 
petition  for  removal,  and  setting  up  a  case  inconsistent  with 
the  allegations  of  the  bill,  segregate  himself  from  the  other 
defendants,  and  thus  entitle  himself  to  remove  the  case  into 
the  United  8tates  Court."    118  U.  S.  600,  601. 

So  in  £ast  Tennessee  Railroad  v.  Orayson^  119  U.  8.  240, 
244,  in  a  suit  in  equity  against  two  corporations,  the  question 
was  wheither  there  was  a  separable  controversy  between  one  of 
them  and  the  plaintiff  which  would  warrant  a  removal  into 
the  Circuit  Court  of  the  United  States;  and  it  was  said  by 
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Chief  Justice  Waite,  and  adjudged  by  this  court,  that  the 
allegations  of  the  bill  must,  for  the  purposes  of  that  inquiry, 
be  taken  as  confessed.  To  the  same  effect  is  Gfrcuves  v.  Corhin, 
just  decided,  antej  671,  585. 

In  the  case  at  bar,  the  declaration  charged  two  corpon^ions 
with  having  jointly  trespassed  on  the  plaintiff's  land ;  whether 
they  had  done  so  or  not  was  a  question  to  be  decided  at  the 
trifld;  and  it  is  not  contended,  and  could  not  be,  in  the  face  of 
the  decisions  already  cited,  that  the  record  of  the  state  cpurt, 
as  it  stood  at  the  time  of  the  filing  of  the  petition  for  removal, 
sliowed  a  separable  controversy  between  the  plaintiff  and  either 
defendant. 

The  argument  in  support  of  the  jurisdiction  of  the  Federal 
Ck>urt  is  that  the  Louisville  and  Nashville  Railroad  Company 
was  the  only  real  defendant,  because,  at  the  time  of  the  tres- 
pass complained  of,  the  other  defendant  was  not  in  existence. 
But  this  was  a  matter  affecting  the  merits  of  the  case,  and  one 
which  the  plaintiff  was  entitled  to  deny  and  disprove  at  the 
trial  npon  the  issues  joined  by  the  pleadings.  Both  the  defeo^^ 
ants  were  sued  and  served  as  corporations,  and  pleaded  as 
such,  in  the  state  court ;  and  it  is  not  denied  that  each  of 
them  was  a  corporation  when  the  action  was  brought.  The 
question  whether  one  of  them  was  in  existence  as  a  corporation 
at  the  time  of  the  alleged  trespass  did  not  affect  the  question 
whether  it  could  be  now  sued,  but  the  question  of  its  liability 
in  the  action;  in  other  words,  not  the  jurisdiction,  but  the 
merits,  to  be  determined  when  the  case  came  to  trial.  It  could 
not  be  tried  and  determined  in  advance,  as  incidental  to  a 
petition  by  a  codef endant  to  remove  the  case  into  the  Ciiooit 
Coart  of  the  United  Btfites. 

As  to  the  suggestion,  made  in  argument,  that  the  Southeast 
and  St  Louis  Bailway  Company  was  fraudulently  joined  as  a 
defendant  in  the  state  court  for  the  purpose  of  depriving  the 
Louisville  and  Nashville  Bailroad  Company  of  the  right  to 
remove  the  case  into  the  Circuit  Court  of  vthe  United  States^  it 
is  enough  to  say  that  no  fraud  was  alleged  ui  the  petition  for 
removal,  or  pleaded,^  w  offered  to  be  proved,  in  the  Ciicuit 
Court. 

Judgm&fU  affirmed. 


Digiti 


zed  by  Google 


n 


604  OCTOBEE  TEEM,  1889. 

Statement  of  the  Case. 

AVERY  V.  CLEART. 

KBBOS  TO  THE  CISCUTT  OOtJBT  OF  THE   UNITED   STATES  FOB  THE 
DISTRICT  OF  MASSACHUSETTS. 

No.  102.    Arga«d  Dtcember  18, 1889.  ~  Decided  Janutry  6, 1800. 

On  the  facts,  as  stated  in  the  opinion  of  the  court,  it  Is  held,  that  this 
suit  is  one  between  an  assignee  in  bankruptcy  and  one  claiming  an 
adverse  interest  touching  the  property  which  is  the  subject  of  contro- 
versy, within  the  meaning  of  Rev.  Stat.  §  5057,  prescribing  a  limitation 
for  the  commencement  of  such  an  action. 

The  omission  by  a  banltrupt  to  put  upon  his  schedules,  or  the  omission  by 
him  or  by  his  administrator  to  disclose  to  his  assignee  in  bankruptcy  the 
existence  of  policies  of  insurance  on  his  life  which  had  been  taken  out 
by  him,  and  had,  before  the  bankruptcy,  been  assigned  to  a  trustee  for 
the  benefit  of  his  daughters,  does  not  amount  to  a  fraudulent  concealment 
of  the  existence  of  the  policies,  so  as  to  take  an  action  against  th& 
administrator  (who  was  also  guardian  of  the  daughters)  to  recover  from 
him  the  amount  of  insurance  paid  to  him  as  administrator,  out  of  the 
operation  of  the  limitation  prescribed  in  Rev.  Stat.  {  5057. 

Mere  ignoriMice  of  the  existence  of  a  cause  of  action  by  an  assignee  in 
bankruptcy  does  not  remove  the  bar  against  such  action  prescribed  by  a 
statute  of  limitation ;  but,  in  order  to  set  aside  such  bar,  within  the  rule 
as  announced  in  Bailey  v.  Qlover,  21  WaU.  8i2,  there  must  be  no  laches 
on  the  part  of  the  assignee  in  coming  to  the  knowledge  of  the  fraud 
which  is  the  foundation  of  the  suit 

In  the  year  1867,  the  Connecticut  Mutual  Life  Insurance 
Company  issued  three  policies  of  insurance  upon  the  life 
of  Matthias  Ellis,  numbered  respectively  68,428,  68,439  and 
68,430,  the  first  two  being  for  $10,000  each,  and  the  last  for 
$5000.  Each  policy  wais  payable  to  the  executors,  adminis- 
trators and  assigns  of  the  assured,  upon  proof  of  his  death. 

On  the  19th  of  May,  1877,  the  assured,  in  writing,  trans- 
ferred and  assigned  these  policies,  and  all  profits,  dividends, 
non-forfeiture  policies,  money  or  other  property  that  might 
arise  from  or  be  paid  for  or  ori  account  of  them,  to  E.  BoUins 
Morse,  in  trust,  to  pay  the  income,  profits,  or  proceeds  thereof 
to  his  two  daughters,  Helena  and  Marie.  This  assignment 
was  lodged  with  the  insurance  company,  though  it  does  not 
clearly  appear  by  whom,  nor  when,  except  that  it  must  have 
been  priorto  March  1,  1879. 
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Ellis  filed,  Jaly  3,  1878,  in  the  District  Conrt  of  the  United 
States  for  the  District  of  Kentucky,  his  petition  in  bankruptcy, 
and,  having  been  adjudged  a  bankrupt,  his  estate  was  trans- 
ferred by  the  register  to  Horace  W.  ^ates,  who  acted  as 
assignee  until  May,  1882.  He  was  succeeded  by  the  present 
defendant  in  error. 

The  schedules  in  bankruptcy  made  no  mention  of  the  above 
policies  of  insurance. 

On  the  Ist  day  of  March,  1879,  policy  68,430  was  surren- 
dered to  the  company  for  the  sum  of  $1054,  which  amount 
was  applied  in  payment  as  well  of  the  premiums  due  in  that 
year  on  policies  68,428  and  68,429  as  ot  future  premiums,  in 
cancellation  of  premium  note  or  credit,  and  in  discharge  of  the 
accrued  interest  on  that  note.  The  receipt  showing  the  details 
of  tliis  transaction  was  signed  by  Ellis,  and  by  Morse  as  trustee. 

The  bankrupt  died  November  21,  1879,  and  on  the  31st  of 
December  in  the  same  year  the  company  paid  to  bis  adminis- 
trator, the  plaintiff  in  error,  (he  being  also  the  guardian  of  the 
children  of  the  assured,)  the  3um  of  $9390.43,  the  proceeds  of 
policy  68,428,  and  $258.21  the  balance  of  the  surrender  value 
of  policy  68,430. 

The  present  action  was  brought  September  30,  1882,  by  the 
assignee  in  bankruptcy  to  recover  fiHom  Ellis'  administrator  the 
sums  so  received  by  the  latter.  It  proceeds  upon  the  ground 
that  the  policies  constituted  part  of  the  bankrupt's  estate,  and 
passed  to  his  assignee.  The  declaration  alleges  that  the  exist- 
ence of  the  policies  was  concealed  and  withheld  from  the 
assignee,  and  remained  in  Ellis'  possession  and  control  until 
his  death,  when  they  were  taken  possession  of  by  the  defend- 
ant, in  his  capacity  as  administrator,  except  that  policy  No. 
68,430  had  been  surrendered  by  Ellis,  on  or  about  March  2, 
1879 ;  that  the  assignee  in  bankruptcy  had  no  knowledge  or 
information  concerning  the  policies  until  shortly  before  the 
commencement  .of  this  suit,  "  the  same  being  concealed  by  said 
Ellis  in  his  lifetime,  and  since  his  death  by  his  administrator; 
and  that  immediately  upon  being  informed  of  the  existence 
of  said  property  he  demanded  the  same  or  the  proceeds  thereof 
from  the  defendant." 
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The  answer  puts  in  iaaue  the  material  allegations  of  the 
deolaration,  and  pleads  specially  that  the  cause  of  action  did 
not  accrue  to  the  assignee,  nor  against  the  def^idant  as  admin- 
istrator, within  ^  wo  years  before  the  suing  out  of  the  plaintiff*s 
writ. 

The  court  refused  to  grant  any  of  the  defendant's  requests 
for  instructions,  including  one  based  upon  the  statute  of  limi- 
tations, and  instructed  the  jury  that  the  plaintiff  was  entitled 
to  recover  the  two  sums  claimed  by  him,  with  interest  on  each 
from  the  date  of  the  writ.  A  verdict  was  thereupon  returned 
in  favor  of  the  plaintiff  for  the  sum  of  $11,539.56,  upon  which 
judgment  was  rendered. 

Mr.  Joshua  D.  Ball  (with  whom  was  Mr.  EAiooftd  Avery 
on  the  brief)  for  plaintiff  in  error. 

JUr.  Etigene  JU.  Johfuan  (with  whom  was  Mr.  Nathan 
Morse  on  the  brief)  for  defendant  in  error. 

The  third  error  assigned  is :  ^'  That  the  court  should  have 
ruled  that  this  action  was  barred  by  the  provisions  of  §  5057 
of  the  Bevised  Statutes  of  the  United  States  (being  the  limita- 
tion of  two  years  contained  in  the  bankrupt  law  of  the  United 
States,)  unless  the  defendant  fraudulently  concealed  from  Bates, 
the  first  assignee,  the  alleged  cause  of  action,  and  that  mere 
omission  on  the  part  of  the  defendant  to  disclose  to  Bates,  the 
assignee,  the  facts,  would  not  amount  to  a  fraudulent  conceal- 
ment."   The  court  was  right  in  refusing  to  give  this  ruling. 

Section  5057  of  the  Bevised  Statutes  of  the  United  States 
provides  that  no  suit  at  law  or  in  equity  shall  be  maintainable 
in  any  court  betwedh|tn  assignee  in  bankruptcy  and  ^person 
daimmg  an  adverse  interest  touching  any  property  or  rights 
of  property  transferable  to  dr  vested  in  such  assignee,  unless 
brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  said  assignee.  It  has  been  ex- 
pressly held  that  this  section  has  no  application  to  a  suit 
against  the  bankrupt  Clark  v.  Cflarkj  17  How.  815 ;  Fhelps 
V.  McDonald,  99  U.  S.  298;  In  re  Canard,  5  Blatchford,  64; 
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liweh  Y.  MerriUy  132  Mass.  525 ;  Minot  v.  Tappomy  127  Mass. 


Nor  does  it  affect  the  right  of  the  assignee  to  demand  and 
receive  from  the  bankmpt  that  which  belongs  to  him  bj  virtne 
of  the  assignment.  The  administrator  takes  no  greater  right 
in  the  property  than  the  bankmpt  had  at  his  death ;  his  dntj 
was  to  deliver  it  to  the  assignee ;  he  is  not  ^'  a  claimant  other 
than  the  bankmpt,"  in  whose  favor  the  statute  rans. 

The  fourth  assignment  of  error  is :  ^^  That  the  court  should 
have  ruled  that  mere  ignorance  on  the  part  of  the  assignee  in 
bankraptcy  of  the  cause  of  action  would  not  take  the  case 
oat  of  the  statute  of  limitations."  Whereas  the  court  re- 
fused so  to  rule.  This  ruling  was  rightly  refused  by  the 
court 

The  evidence  in  the  case  showed  that  the  policies  were 
omitted  from  the  schedules.  This  was  a  concealment  of  the 
property  by  the  bankmpt.  Re  Qoodridge^  2  Kat.  Bank.  Beg. 
(Quarto  ed.)  105 ;  Re  Rathhoney  2  Nat.  Bank.  Reg.  (Quarto  e<L) 
89 ;  Re  Hueamcmy  2  Nat.  Bank.  S^.  (Quarto  ed.)  140. 

The  evidence  shows  not  a  case  of  mere  ignorance  on  tlie 
part  of  the  assignee  in  bankraptcy,  but  a  fraudulent  conceal- 
ment of  property  by  the  bankmpt. 

The  instruction  asked  was  not  called  for  by  the  facts  of  the 
case.  .  Dwyer  v.  Dunbar^  5  Wall.  318. 

Mb.  Justicb  Haslan,  after  stating  the  facts  as  above  re^ 
ported,  delivered  the  opinion  of  the  court. 

It  is  provided  by  section  5057  of  the  Revised  Statutes  of  the 
United  States  that  "  no  suit,  either  at  law  or  in  equity,  shall 
be  maintainable  in  any  court  between  an  assignee  in  bank- 
ruptcy and  a  person  claiming  an  adverse  interest,  touching 
any  property  or  rights  of  property  transferable  to  or  vested 
in  such  assignee,  unless  brought  within  two  years  from  the 
time  when  the  cause  of  action  accrued  for  or  against  such 
assignee.  And  this  provision  shall  not  in  any  case  revive  a 
right  of  action  barred  at  the  time  when  an  assignee  is  ap- 
pointed."   14  Stat.  518,  c.  176,  §  2. 

The  court  below  was  asked  to  rule  that  the  action  was 


Digiti 


zed  by  Google 


608  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

barred  by  this  section,  "unless  the  defendant  fraudulently 
concealed  from  Bates,  the  first  assignee,  the  alleged  cause  of 
action,  and  that  mere  omission  on  the  part  of  the  defendant 
to  disclose  to  Bates,  the  assignee,  the  facts,  would  not  amount 
to  a  fraudulent  concealment.  It  was  also  asked  to  rule  that 
mere  ignorance  upon  the  part  of  the  assignee  of  the  c^use  of 
action  would  not  take  the  case  out  of  the  statute  of  limita- 
tions. If  these  instructions,  or  either  of  them,  ought  to  have 
been  given,  the  judgment  must  be  reversed. 

The  first  question  to  be  examined  is  whether  this  is  a  suit 
"between  an  assignee  in  bankruptcy  and  a  person  claiming 
an  adverse  interest."  It  is  contended  that  section  5057  has 
no  application  to  a  suit  against  a  bankrupt,  and,  consequently, 
none  to  a  suit  against  his  administrator,  who  takes  no  greater 
right  in  property  transferable  to  or  vested  in  the  assignee, 
than  the  bankrupt  had  at  his  death.  Without  stopping  to 
examine  the  authorities  bearing  upon  this  proposition,  it  is 
clear  that  the  rule  contended  for  ought  not  to  control  the 
present  case.  More  than  a  year  prior  to  the  bankruptcy  of 
Ellis  he  had,  by  written  assignment,  transferred  these  poli- 
cies to  Morse,  in  trust  to  pay  the  income,  profits,  or  proceeds 
thereof  to  the  two  infant  daughters  of  the  assured.  That 
instrument  was  delivered  to  the  insurance  company  many 
months  before  the  death  of  the  assured.  This  is  manifest 
from  the  receipt  taken  by  the  company  on  the  first  of  March, 
1879,  and  which  was  signed  by  the  assured  and  by  Morse,  as 
trustee.  The  company  must  have  been  aware  at  that  time  of 
the  assignment.  As  it  does  not  appear  on  what  day  the  writ- 
ten transfer  to  Morse,  for  the  benefit  of  the  daughters  of  the 
assured,  was  delivered  to  the  company,  it  may  be  argued  that 
there  is  an  entire  absence  of  proof  showing  that  Ellis  had 
parted  with  his  interest  in  the  policies  prior  to  his  bankruptcy. 
Still,  the  daughters  of  the  assured  must  be  held  as  claiming  an 
interest  in  the  policies,  adverse  to  the  assignee  in  bankruptcy, 
at  least  from  the  time  the  written  transfer  to  Morse,  as  their 
trustee,  was  lodged  with  the  insurance  company.  That  must 
have  occurred  as  early  as  March  1,  1879,  more  thaxi  three 
years  prior  to  the  commencement  of  this  suit. 
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This  conclusion  is  not  at  all  affected  by  the  fact  that  Morse 
had  no  recollection,  when  he  testified  in  this  case,  of  ever  hav- 
ing had  in  his  possession  the  written  transfer  to  him  of  May 
19,  1877.  His  want  of  recollection  cannot  outweigh  the  fact 
that  on  the  first  of  March,  1879,  as  trustee  for  the  daughters 
of  Ellis,  he  co-operated  with  the  latter  in  surrendering  policy 
68,430,  and  in  applying  the  amount  allowed  on  account  of 
such  surrender,  to  the  payment,  among  other  things,  of  the 
premiums  due  and  to  become  due  on  the  other  two  policies. 
It  is  hardly  to  be  supposed  that  he  would  have  assumed  to  act 
as  trustee,  in  matters  of  such  importance,  without  knowing  by 
whom,  and  for  whose  benefit,  he  was  made*  such  trustee. 
Besides,  the  rights  of  the  daughters,  under  the  above  written 
transfer,  did  not  depend  upon  his  formal  acceptance  of  the 
trust  imposed  upon  him.  Those  rights  would  have  been  pro- 
tected by  a  court  of  equity,  even  if  he  had  declined  to  act  as 
trustee. 

Nor  is  it  a  material  circumstance  that  Morse,  after  the  death 
of  Ellis,  stated,  in  his  letter  to  the  insurance  company  of 
December  29, 1879,  that  he  could  not  "find"  any  assignment 
of  policies  68,428  and  68,429,  and  did  not  claim  any  interest 
in  them.  Neither  his  inability  to  find  the  assignment  under 
which  he  had  acted,  nor  his  disclaimer  of  an  interest  in  the 
policies,  could  affect  the  rights  of  Ellis*  daughters.  Further, 
it  is  quite  manifest  that  this  letter  was  written  merely  to  facili- 
tate the  collection  of  the  proceeds  of  the  policies  by  the 
administrator,  who  was  also  the  guardian  of  the  infant  children 
of  the  assured.  Although  the  present  suit  is  against  the  ad- 
ministrator, the  latter,  in  respect  to  the  policies  in  question, 
really  represents  his  wards,  to  whom,  so  far  as  we  can  see  from 
the  present  record,  he  must  account  for  the  moneys  collected 
from  the  insurance  company. 

For  the  reasons  stated,  we  are  of  opinion  that  within  the 
meaning  of  section  5057  this  is  a  suit  between  the  assignee  in 
bankruptcy  and  one  claiming  an  adverse  interest.  It  is,  there- 
fore, barred  by  limitation,  unless  it  can  be  brought  within  the 
rule  announced  in  Bailey  v.  Glover,  21  Wall.  842,  349.  In 
that  dwe  the  court,  construing  section  5057,  said :  "  We  hold 
VOL.  cxxzn— 80 
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that  when  there  has  been  no  negligence  or  laches  on  the  part 
of  a  plaintiff  in  coming  to  the  knowledge  of  the  fraud  which 
is  the  foundation  of  the  suit,  and  when  the  fraud  has  been 
concealed,  or  '  of  such  character  as  to  conceal  itself,  the 
statute  does  not  begin  to  run  until  the  fraud  is  discovered  by, 
or  becomes  known  to,  the  party  suing,  or  those  in  privity  with 
him.*'  See  also  JSoserUhal  v.  Walker^  111  U,  S.  185 ;  Traer  v. 
Cletos,  115  U.  S.  528. 

The  ground  upon  which  the  plaintiff  claimis  exemption  from 
the  limitation  of  two  years  is  that  the  schedules  in  bankruptcy 
omitted  all. mention  of  the  policies  in  question,  and  that  the 
fact  that  the  policies  existed  was  '^concealed  .and  withheld" 
by  the  bankrupt  in  his  lifetime,  and,  since  his  death,  by  his 
administrator. 

If  it  be  assumed  that  Ellis  had  not,  prior  to  his  bankruptcy, 
delivered  the  assignment  of  May  19, 187T,  and  that  his  inter- 
ests and  rights  in  these  policies  were  transferable  to  his  as- 
sigtiee,  the  mere  fact  that  he  omitted  any  mention  of  the  policies 
in  his  schedules  in  bankruptcy,  and  that  neither  he  nor  his 
administrator  gave  information  of  them  to  the  assignee,  would 
not  establish  fraud  within  the  meaning  of  the  rule  announced 
in  Bailey  v.  Olover,  The  omission  from  the  schedules  of  any 
reference  to  the  policies^  and  the  failure  to  call  the  attention 
of  the  assignee  to  them,  may  have  been  caused  by  an  honest 
belief,  upon  the  part  of  Ellis,  that  they  belonged  to  his  children, 
or  were  not  such  property  as  the  law  required  to  be  surrendered 
to  the  assignee ;  and,  therefore,  he  lodged  .the  assignment  to 
Jtforse — possibly  after  his  bankruptcy — with  the  insurance 
company.  Be  this  as  it  may,  the  bankrupt's  children  are  to 
be  regarded  as  asserting  an  interest  in  the  policies,  at  least 
from  March  1, 1879,  when  the  receipt  of  that  date  was  exe- 
cuted. Fraud  is  not  imputable  to  them,  nor  to  the  guardian, 
simply  because  neither  they  «or  he  informed  the  assignee  in 
bankruptcy  of  their  claims..  Their  silence,  when  they  were 
not  under  any  legal  obligation  to  speak,  and  when  they 
were  unaware  of  any  claim  being  asserted  by  the  assignee, 
did  not  amount  to  concealment.  They  did  nothing  to 
prevent  him  from  obtaining  full  information  in  reference  to 
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the  assets  of  the  bankrupt.  The  record  discloses  no  circum- 
stance tending  to  prove  that  they  sought  to  keep  their  claim 
Ax>m  the  knowledge  of  the  assignee. 

On  the  contrary,  it  appears  in  proof  that  Bates,  the  first  as- 
signee, Was  well  acquainted  with  Ellis,  and  knew  that,  for 
many  years  prior  to  the  bankruptcy,  he  had  carried  a  large 
amount  of  insurance  upon  bis  life.  It  is  true  he  says  that  he 
got  the  impression  from  conversation  with  Ellis  that  many  of 
those  policies  had  lapsed  because  of  the  latter's  inability  to 
pay  the  premiums.  But  he  admitted  that  about  the  time  of 
the  bankruptcy  he  *'  learned  indirectly  that  an  assignment  of 
some  policy  or  policies  had  been  made  to  E.  Bollins  Morse 
of  Boston."  He  stated  that  his  understanding  with  said  Ellis 
was,  '^  after  learning  of  the  assignment  to  E.  Bollins  Morse, 
that  such  policy  or  policies  had  some  time  previously  passed 
from  his  control  and  were  not  a  part  of  his  assets  in  bank- 
ruptcy ;  that  from  such  information  as  he,  witness,  received, 
he  concluded  there  was  no  value  to  %he  creditors  in  such 
policy  or  policies."  He  acted  upon  this  belief  as  to  the  sit- 
uation, and  forbore  to  make  sneh  inquiries  as  due  diligence 
required.  He  did  not  cease  to  be  assignee  until  May,  1882, 
nearly  four  years  after  his  appointment,  and  more  than  three 
years  after  the  written  transfer  to  Morse,  in  trust  for  Ellis' 
daughters,  had  been  lodged  with  the  insurance  company.  If 
he  did  not  know  of  such  transfer,  he  could  easily  bave  ascer- 
tained what  policies  upon  the  life  of  the  assured  were  in  force 
at  the  time  of  th^  adjudication  in  bankruptcy.  It  is  funda- 
mental, in  the  rule  announced  in  Bailey  v.  Glover^  that  there 
must  not  be  negligence  or  laches  upon  the  part  of  the  assignee 
in  bankruptcy  in  coming  to  the  knowledge  of  the  fraud  which 
is  the  foundation  of  his  suit,  and  which  is  relied  upon  to  defeat 
the  limitation  of  two  years.  A  rigid  enforcement  of  that  con- 
dition is  essential  to  meet  the  object  of  the  statute  of  limitation. 
That  object  was  to  secure  a  prompt  determination  of  all  ques- 
tions arising  in  bankruptcy  proceedings  and  a  speedy  distribu- 
tion of  the  assets  of  banlotipts  among  their  creditors.  A 
critical  examination  of  the  evidence  leaves  no  room  to  doubt 
that,  apart  from  any  question  as  to  concealment  upoR  the  part 
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of  the  bankrupt  or  of  his  administrator,  the  assignee  did  not 
show  such  diligence  as  entitles  him  to  exemption  from  the  lim- 
itation of  two  years  prescribed  by  the  statute.    The  court  | 
below  would  not  have  erred  if  it  had  given  a  peremptory  in- 
struction to  find  for  the  defendant  upon  the  issue  as  to  limita-  I 
tion.  I 

The  case  presents  another  question  raised  by  the  defendant's 
requests  for  instructions,  namely,  whether,  in  view  of  the  pecu-  | 

liar  nature  of  contracts  of  life  insurance,  any  interest  which 
the  bankrupt  had  in  these  policies  —  assuming  that  he  had  not, 
at  the  time  of  his  bankruptcy,  efFeetively  transferred  them  for 
the  benefit  of  his  daughters  —  passed  to  his  assignea  The  de- 
fendant contended  in  the  court  below,  and  contends  here,  for 
the  negative  of  this  proposition,  and  insists  that  if  any  interest 
passed  to  the  assignee,  it  was  only  such  as  was  represented  by 
the  cash  value  of  the  policies  at  the  time  of  the  bankruptcy. 
We  do  not  find  it  necessary  to  consider  these  questions,  as 
wliat  has  been  said  will  probably  result  in  a  disposition  of  the 
whole  case  under  the  issue  as  to  the  statute  of  limitations. 
The  judgment  is  reversedj  and  the  cauee  remanded  with  direo- 

done  to  grant  a  new  trials  and  for  f^wrther  proceedings 

consistent  with  this  opinion. 


CLEARY  V.  ELLIS  FOUNDRY  COMPANY. 

EBBOB  TO  THB  OIBOUrr  OOUBT  OF    THB    UKFTED    STATES    FOB    THE 
DISTBIOT  OF  MA8SA0HU8BTT8.  , 

No.  160.    Argued  December  13, 1880.  —  Dedded  January  6, 1890. 

Avery  ▼.  Cleary,antet  604,  afflnned ;  bat  as  the  defendant  did  not  proeecnte  a 
writ  of  error,  the  Jadgment  below  is  affirmed  on  the  ground  that  no  error 
was  committed  to  the  plaintiff's  prejudice. 

The  case  is  stated  in  the  opinion. 

JUr.  Eugene  M.  Johnson  (with  whom  was  JbTr.  Noithan  Motse 
on  the  brief)  for  plaintiff  in  error  i 
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Opinion  of  the  Court 
Mr.  Joshua  D,  BaU  for  defendant  in  error. 

Mb.  Justicb  Harlan  delivered  the  opinion  of  the  court. 

The  statement  of  facts  made  in  Av&ry  y.  CUary^  just  de- 
cided, iSj  in  the  main,  applicable  to  the  present  casa  The 
additional  facts  neoessary  to  be  stated  are  these: 

On  the  21st  of  May,  1879,  Ellis  made  a  written  assignment 
to  the  Ellis  Foundry  Company,  a  Massachusetts  corporation, 
of  policy  68,429,  and  all  his  rights  under  it,  with  all  moneys 
payable  or  which  might  be  payable  thereon.  That  corpora- 
tion, at  the  same  time,  gave  a  writing  to  Ellis  showing  that  it 
received  the  above  policy  as  collateral  security  for  the  pay- 
ment of  a  debt  due  to  it  from  Ellis  of  $5540.14  within  one  year 
from  March  1, 1879,  with  interest,  and  of  all  other  sums  of 
money  that  he  might  owe  that  company  within  four  years 
thereafter.  Out  of  the  proceeds  of  this  policy  collected  by 
Avery  as  administrator  of  Ellis,  the  Foundry  Company  re- 
ceived, December  31, 1879,  the  sum  of  $5901.04,  the  amount 
which  Ellis,  at  his  death,  owed  that  corporation. 

The  present  action  was  brought  September  30,  1882,  to 
recover  from  the  company  the  entire  amount  received  by  it  on 
policy  68,429.  It  proceeds  upon  the  same  grounds  substan- 
tially as  those  set  forth  in  the  other  suit.  The  defendant 
denied  that  it  had  collected  such  proceeds,  and,  besides  con- 
troverting the  material  allegations  of  the  declaration,  pleaded 
in  bar  of  the  action  the  statute  of  limitations  of  two  years. 

At  the  close  of  the  evidence  it  claimed  the  right  to  go  to 
the  jury,  and  presented  certain  prayers  for  instructions  which 
the  court  declined  to  give.  This  claim  was  denied,  and  the 
court  ruled,  as  matter  of  law,  that  upon  the  evidence  the 
plaintiff  was  entitled  to  recover  from  the  defendant  only 
the  amount  the  insurance  company  would  have  paid  the 
assignee  in  bankruptcy  as  the  cash  surrender  value  of  the 
policy  at  the  date  of  the  filing  of  the  petition  in  bankruptcy, 
namely,  July  3, 1878.  It  being  agreed  that  such  value  was 
$1200,  the  jury  were  instructed  to  return  a  verdict  in  favor  of 
the  plaintiff  for  thatNamount,  with  interest  from  December 
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31, 1879,  the  date  of  the  payment  by  Ellis'  administrator  to 
the  defendant  of  the  sam  of  $5901.64.  To  that  instniction 
the  plaintiff  excepted,  but  did  not  present  any  prayers  for 
instructions.  A  verdict  was  returned  in  conformity  with  the 
direction  of  the  court,  and  judgment  was  entered  thereon. 

For  the  reasons  given  in  the  opinion  in  Avery  v.  CUary^ 
the  peremptory  instruction  to  the  jury  to  find  a  verdict  in 
favor  of  the  plaintiff  for  the  surrender  value  of  policy  68,429 
was  erroneous.  But  as  the  defendant  did  not  prosecute  a  writ 
of  error,  the  judgment  below  must  be  aflBrmed,  upon  the  ground 
that  no  error  was  committed  to  the  prejudice  of  the  plaintiff. 
His  action  was  barred  by  limitation ;  for,  there  can  be  no 
doubt  that  this  suit  is  between  the  assignee  and  a  corporation 
claiming  an  adverse  interest. 

JudgmerU  igffi/nned. 


EOBERTSON  u  EDELHOFF. 

XBBOB  TO  THS  CIBCnrr  OOUBT  OF  THX  UNPrSD  STATB8  VOB  THE 
SOUTHIEBN  DISTRICT  OF  NSW  TOSK. 

Ho.  170.   AigiMdDtoenib«rlft,90,18M.*Dceid«dJamiu7  6,1800. 

Ribbons,  composed  of  slUc  and  cotton,  in  which  silk  is  the  component 
material  of  chief  yalne,  need  exclnslvely  as  trimmings  for  ornamenting 
hats  and  bonnets,  and  having  a  commercial  yalne  only  for  tl&at  pmcpoae, 
are  liable  to  only  80  per  cent  duty,  under  the  following  provision  In 

.  **  Schedule  N.  —  8andries/'1n  f  2602  of  TUle  88  of  the  Revised  Statates, 
as  enacted  by  the  act  of  March  8,  1888,  22  Stat.  512 :  **  Hats,  and  so 
forth,  materials  for:  Braids,  plaits,  flats,  laces,  trimmings,  tissnes, 
willow-sheets  and  squares,  used  for  making  or  ornamenting,  hats,  bon* 
nets  and  hoods,  composed  of  straw,  chip,  grass,  palm-leaf,  willow,  hair, 
whalebone,  or  any  other  substance  or  material,  not  specially  enumerated 
or  provided  for  in  this  act,  twenty  per  centum  ad  valorem; **  and  are  not 
liable  to  50  per  cent  duty,  under  the  following  clause  in  **  Schedule  L.^ 
Silk  and  Silk  Goods," in  the  same  section.  Id.  510:  ••AH  goods,  wares 
and  merchandise,  not  specially  enumerated  or  provided  for  in  thia  act, 
made  of  silk,  or  of  which  silk  is  the  component  material  of  chief  value, 
fifty  per  centum  ad  valorem.**  ■ 

The  present  case  is  controlled  by  that  of  Hartranfty.  Lanafeld,  125  U.  8. 118. 

It  was  proper  for  the  Circuit  Court  to  direct  a  verdict  for  the  plalatUC 
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Ths  oase  is  stated  in  the  opinic^i. 

Mr.  Solicitor  Oerieral  for  plaintiff  in  error. 

if r.  Joseph  n.  ChoaU  (with  whom  were  Mr.  Henry  Edwin 
Tremain  and  Mr.  Mason  W.  Tyler  on  the  brief)  for  defend- 
ants in  error. 

Mb.  JusnoB  Blatohfobd  delivered  the  opinion  of  the  court. 

This  is  an  action  brought  in  the  Superior  Conrt  of  the  city 
of  New  York,  by  Charles  August  Edelhoff  and  Emil  £inke 
against  William  H.  Sobertson,  collector  of  the  port  of  New 
York,  on  the  25th  of  March,  1884,  and  removed  by  the  defend- 
ant into  the  Circuit  Court  of  the  United  States  for  the  South- 
em  District  of  New  York,  to  recover  an  excess  of  duties  paid 
under  protest  on  goods  entered  at  the  custom  house  on  the 
80th  of  August,  1883,  the  duty  having  been  paid  on  the  same 
day. 

The  case  was  tried  by  Judge  Coxe  and  a  jury,  on  April  12th, 
1886.  The  articles  in  dispute  were  ribbons,  composed  of  silk 
and  cotton,  in  which  silk  was  the  component  material  of  chief 
value.  There  was  due  protest  and  appeal  The  collector 
assessed  a  duty  of  60  per  cent  ad  valorem  upon  the  goods, 
under  the  following  clause  in  ^^  Schedule  L.  —  Silk  and  Silk 
Goods,"  in  section  2502  of  Title  S3  of  the  Revised  Statutes,  as 
enacted  by  the  act  of  March  3, 1883, 22  Stat  610 :  '^  All  goods, 
wares  and  merchandise,  not  specially  enumerated  or  provided 
for  in  this  act,  made  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  fifty  per  centum  ad  valorem."  The 
plaintiffs  claimed  in  their  protest  and  upon  the  trial  that  the 
goods  were  liable  to  only  20  per  cent  duty,  under  the  follow- 
ing provision  in  ^^  Schedule  N.  —  Sundries,"  of  the  same  title, 
23  Stat.  512:  ^^Hats,  and  so  forth,  materials  for:  Braids, 
plaits,  flats,  laces,  trimmings,  tissues,  willow-sheets  and  squares, 
used  for  making  or  ornamenting  hats,  bonnets  and  hoods,  com- 
posed of  straw,  chip,  grass,  palm-leaf,  willow,  hair,  whalebone, 
or  any  other  substance  or  material,  not  specially  enumerated 
or  provided  for  in  this  act,  twenty  per  centum  ad  valorem." 
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On  the  trial,  the  undisputed  evidence  was  that  the  articles 
in  question  were  used  exclusively  as  trimmings  for  ornament- 
ing hats  and  bonnets,  and  had  a  commercial  value  only  for 
that  purpose.  The  defendant  offered  no  evidence  on  that 
subject  in  contradiction  of  that  put  in  by  the  plaintiffs.  At 
the  close  of  the  testimony,  the  defendant  asked  the  court 
to  direct  a  verdict  in  his  favor,  upon  the  ground  that  the  fore- 
going provision  in  Schedule  N,  in  regard  to  *^  Hats,  and  so 
forth,  materials  for,"  should  be  construed  as  embracing  only 
articles  made  of  a  substance  or  material  not  elsewhere  specially 
enumerated  or  provided  for  in  the  act  of  1883,  and  articles 
made  only  of  straw,  chip,  grass,  palm-leaf,  willow,  hair,  whale- 
bone, or  some  other  like  substance  or  material;  but  this 
request  was  denied  by  the  court,  and  the  defendant  excepted. 
The  court  then,  at  the  request  of  the  plaintiffs,  directed  the 
jury  to  find  a  verdict  in  their  favor,  for  the  excess  of  duties 
collected  on  the  hat-ribbons  or  hat-bands,  and  upon  certain 
charges,  commissions  and  coverings,  in  regard  to  which  there 
was  no  dispute ;  and  the  defendant  excepted  to  such  action  of 
the  court.  The  jury  found  a  verdict  accordingly  for  the 
plaintiffs,  on  which  a  judgment  was  entered  in  their  favor, 
to  review  which  the  defendant  has  brought  a  writ  of  error. 

That  the  articles  in  question,  silk  being  their  component 
material  of  chief  value,  were  liable  to  a  duty  of  50  per  cent 
ad  valorem,  as  ^'  goods,  wares  and  merchandise,  not  specially 
enumerated  or  provided  for  in  this  act,  made  of  silk,  or  of 
which  silk  is  the  component  material  of  chief  value,"  if  they 
were  not  specially  enumerated  or  provided  for  in  the  act  of 
1883,  is  plain.  The  question,  and  the  only  question,  therefore, 
is  whethe'r  they  come  under  the  clause,  "  Hats,  and  so  forth, 
materials  for:"  as  being  "  trimmings,"  "used  for  making  or 
ornamenting  hats,  bonnets  and  hoods,"  composed  of  any  of 
the  seven  substances  specifically  named,  "or  any  other  sub- 
stance or  material,  not  specially  enumerated  or  provided  for 
in  this  act,"  and  were  thus  liable  to  a  duty  of  only  20  per  cent 
ad  valorem. 

It  is  to  be  especially  noted  that  the  act  of  1883  does  not,  in 
Schedule  L,  in  regard  to  silk  and  silk  goods,  or  elsewhere, 
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impose  any  duty  apon  silk  ribbons  by  that  name,  or  apon  rib- 
bons made  of  silk  or  of  which  silk  is  the  component  material 
of  chief  value,  otherwise  than  as  they  may  be  covered  by  the 
clause  above  quoted  in  regard  to  50  per  cent  duty. 

We  think  it  perfectly  clear  that  the  words  "  composed  of," 
in  the  20  per  cent  clause  above  quoted,  relate  to  the  eight 
articles  previously  specifically  mentioned  in  that  clause,  and 
not  to  the  words  ^'  hats,  bonnets  and  hoods ; "  also,  that  the 
words  in  the  same  clause,  "  not  specially  enumerated  or  pro- 
vided for  in  this  act,"  relate  to  the  same  eight  articles,  and 
not  to  the  words  "hats,  bonnets  and  hoods,"  or  to  the  words 
'•  any  other  substance  or  material."  The  clause  is  to  be  read 
as  if  the  word  "  and "  were  inserted  before  the  word  "  com- 
posed" and  again  after  the  word  "material,"  so  that  the 
clause,  as  far  as  the  question  involved  in  the  present  case  is 
concerned,  would  read:  "Trimmings  used  for  ornamenting 
hats,  bonnets  and  hoods,  onrf  composed  of"  any  of  the  seven 
articles  specially  named,  ^'  or  any  other  substance  or  material, 
and  not  specially  enumerated  or  provided  for  in  this  act." 

We  cannot  agree  with  the  contention  of  the  defendant  that 
the  words  "  any  other  substance  or  material "  are  to  be  read  as 
if  they  were  "any  other  like  substance  or  material; "  because, 
while  "straw,  chip,  grass,  palm-leaf,  willow"  are  vegetable 
substances,  "  hair  "  and  "  whalebone  "  are  animal  substances. 
There  is  no  identity  of  genus  among  the  two  descriptions  of 
articles  specifically  mentioned;  and  we  see  no  warrant  for 
interpolating  the  word  "  like,"  and  applying  it  distributively 
to  each  of  the  two  classes  of  substances  specifically  mentioned. 
The  contention  that,  in  the  presence  of  the  words  "any  other 
substance  or  material,"  the  naming  of  seven  substances  specifi- 
cally is  surplusage  and  without  meaning,  because  the  words 
"any  other  substance  or  material"  are  adequate  to  cover 
those  seven  substances,  seems  to  us  without  force  in  view  of 
the  well-known  tautological  phraseology  of  provisions  in  tariff 
acts. 

There  is  a  clause  in  Schedule  N  of  section  2502  of  Title  33 
of  the  Eevised  Statutes,  as  enacted  by  the  act  of  March  8, 
1883,  22  Stat.  511,  which  it  is  proper  to  consider  in  connection 
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with  the  elaiise  in  regard  to  ^^  Hats,  and  so  forth,  materials 
for: "  and  which  reads  as  follows :  ^^  Bonnets,  hats  and  hoods 
for  men,  women  and  children,  composed  of  chip,  grass,  palm- 
leaf,  willow,  or  straw,  or  any  other  vegetable  substance,  hair, 
whalebone,  or  other  material,  not  specially  enumerated  or  pro- 
vided for  in  this  act,  thirtj  per  centum  ad  valorem." 

It  win  conduce  to  the  solution  of  the  question  in  hand  to 
consider  prior  legislation  on  the  subject. 

In  section  22  of  the  act  of  March  2, 1861,  c.  68, 12  Stat. 
192,  a  duty  of  30  per  cent  ad  valorem  was  imposed  on  ^^  flats, 
braids,  plaits,  sparterre  and  willow  squares,  used  for  making 
hats  and  bonnets,"  and  on  ^<  hats  and  bonnets  for  men,  women 
and  children,  composed  of  straw,  chip,  grass,  palm-leaf,  wil- 
low, or  any  other  vegetable  substance,  or  of  hair,  whalebone, 
or  other  material,  not  otherwise  provided  for ; "  and  by  section 
16  of  the  same  act,  (p.  186,)  the  following  duties  were  imposed 
on  silk  and  silk  articles:  ^^  On  silk  in  the  gum,  not  more  ad- 
vanced in  manufacture  than  singles,  tram,  and  thrown  or 
organzine,  fifteen  per  centum  ad  valorem ;  on  all  silks  valued 
at  not  over  one  dollar  per  square  yard,  twenty  per  centum  ad 
valorem;  on  all  silks  valued  at  over  one  dollar  per  square 
yard,  thirty  per  centum  ad  valorem ;  on  all  silk  velvets,  or 
velvets  of  which  silk  is  the  component  material  of  ohief  value, 
valued  at  three  dollars  per  square  yard,  or  under,  twenty-five 
per  centum  ad  valorem;  valued  at  over  three  dollars  per 
square  yard,  thirty  per  centum  ad  valorem;  on  floss  silks, 
twenty  per  centum  ad  valorem;  on  silk  ribbons,  galloons, 
bi-aids,  fringes,  laces,  tassels,  buttons,  button  cloths,  trimmings, 
and  on  silk  twist,  twist  composed  of  mohair  and  silk,  sewing 
silk  in  the  gum  or  purified,  and  all  other  manufactures  of  silk, 
or  of  which  silk  shall  be  the  component  material  of  chief  value, 
not  otherwise  provided  for,  thirty  per  centum  ad  valorem*'^ 
By  this  provision,  a  duty  of  30  per  cent  was  imposed  on  "  silk 
ribbons  "  by  name.  No  question  of  the  kind  before  us  could 
have  arisen  under  that  statute. 

In  section  8  of  the  act  of  July  14, 1862,  c.  163-,  12  Stat  551, 
are  found  the  following  clauses  in  regard  to  duties :  ^*  On  bon- 
nets, hats  and  hoods,  for  men,  women  and  children,  composed 
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of  straw,  chip,  grass,  palm-leaf,  willow,  or  any  other  vegetable 
sabstanoe,  or  of  silk,  hair,  whalebone,  or  other  material,  not 
otherwise  provided  for,  forty  per  centum  ad  valorem;  On 
braids,  plaits,  flats,  laces,  trimmings,  sparterre,  tissues,  willow 
sheets  and  squares,  used  for  making  or  oraamenting  hats,  bon- 
nets and  hoods,  composed  of  straw,  chip  grass,  palm-leaf,  wil- 
low, or  any  other  vegetable  substance,  or  of  hair,  whalebone, 
or  other  material,  not  otherwise  provided  for,  thirty  per 
centum  ad  valorem."  There  was  no  provision  in  that  act  in 
regard  to  silk,  or  silks,  or  silk  ribbons,  other  than  the  one  in 
the  first  of  the  two  clauses  above  quoted,  in  regard  to  bon- 
nets, hats  and  hoods  composed  of  silk.  So  the  provision  of 
the  act  of  1861,  in  regard  to  silk,  silks  and  silk  ribbons,  re- 
mained in  force,  and  the  provision  in  the  second  clause  above 
quoted,  in  regard  to  trimmings,  could  not  apply  to  silk  ribbons, 
because  they  were  "otherwise  provided  for"  in  the  act  of 
1861 ;  though  the  question  would  not  have  been  material,  be- 
cause silk  ribbons  were,  under  the  act  of  1861,  subject  to  30 
per  cent  duty,  and  the  trimmings  were,  under  the  act  of  1862, 
subject  to  the  same  duty. 

By  the  act  of  June  80, 1864, 13  Stat.  202,  duties  on  imports 
were  increased,  and  by  section  8  of  that  act,  (p .  210,)  from 
July  1, 1864,  in  lieu  of  existing  duties,  the  following  were  im- 
posed on  silk  and  articles  of  silk :  "  On  spun  silk  for  filling  in 
skeins  or  cops,  twenty-five  per  centum  ad  valorem.  On  silk  in 
the  gum  not  more  advanced  than  siugles,  tram,  and  thrown  or 
organzine,  thirty-five  per  centum  ad  valorem.  On  fioss  silks, 
thirty-five  per  centum  ad  valorem.  On  sewing-silk  in  the  gum 
or  purified,  forty  per  centum  ad  valorem.  On  all  dress  and  piece 
silks,  ribbons  and  silk  velvets,  or  velvets  of  which  silk  is  the 
component  material  of  chief  value,  sixty  per  centum  ad  valorem. 
On  silk  vestings,  pongees,  shawls,  scarfs,  mantillas,  pelerines, 
handkerchiefs,  veils,  laces,  shirts,  drawers,  bonnets,  hats,  caps, 
turbans,  chemisettes,  hose,  mitts,  aprons,  stockings,  gloves,  sus- 
penders, watch-chains,  webbing,  braids,  fringes,  galloons,  tas- 
mIs,  cords  and  trimmings,  sixty  per  centum  ad  valorem.  On  all 
manufactures  of  silk,  or  of  which  silk  is  the  component  material 
of  chief  value,  not  otherwise  provided  for,  fifty  per  centum  ad 
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valorem."    Thus  the  duty  on  silk  ribbons  by  name  was  ad- 
vanced from  30  per  cent,  as  in  the  act  of  1861,  to  60  per  cent. 

No  subsequent  legislation  until  the  Sevised  Statutes  of  June 
22, 1874,  affected  the  duty  on  silk  ribbons.  In  "  Schedule  M. 
—  Sundries,"  of  section  2504  of  the  Revised  Statutes,  2d  ed.  p. 
474,  were  contained  the  following  provisions :  "  Sonnets,  hats 
and  hoods,  for  men,  women  and  children,  composed  of  chip, 
grass,  palm-leaf,  willow,  or  any  other  vegetable  substance,  hair, 
whalebone,  or  other  material,  not  otherwise  provided  for,  forty 
per  centum  ad  valorem ;  composed  of  straw,  forty  per  centum 
'  ad  valorem ; "  and  p.  476 :  "  Hats,  etc.,  materials  for.  —  Braids, 
plaits,  flats,  laces,  trimmings,  tissues,  willow  sheets  and  squares, 
used  for  making  or  ornamenting  hats,  bonnets  and  hoods,  com- 
posed of  straw,  chip,  grass,  palm-leaf,  wiUow,  or  any  other 
vegetable  substance,  or  of  hair,  whalebone,  or  other  material, 
not  otherwise  provided  for,  thirty  per  centum  ad  valorem ; " 
and  in  "  Schedule  H.  —  Silks  and  Silk  Gkxxis,"  p.  469  :  "  SUk  in 
the  gum  not  more  advanced  than  singles,  tram,  and  thrown  or 
organzine,  thirty-five  per  centum  ad  valorem.  Spun  silk  for 
filling  in  skeins  or  cops :  thirty-five  per  centum  ad  valorem. 
Floss  silks,  thirty-five  per  centum  ad  valorem.  Sewing  silk  in 
the  gum  or  purified,  forty  per  centum  ad  valorem.  Silk  twist, 
twist  composed  of  mohair  and  silk,  forty  per  centum  ad  va- 
lorem. Dress  and  piece  sUks,  ribbons  and  silk  vdvets,  or 
velvets  of  which  silk  is  the  component  material  of  chief  value, 
sixty  per  centum  ad  valorem.  Silk  vestings,  pongees,  shawls, 
scales,  mantillas,  pelerines,  handkerchiefs,  veils,  laces,  shirts, 
drawers,  bonnets,  hats,  caps,  turbans,  chemisettes,  hose,  mitts, 
aprons,  stockings,  gloves,  suspenders,  watch-chains,  webbing, 
braids,  fringes,  galloons,  tassels,  cords  and  trimmings,  aoid 
ready-made  clothing  of  silk,  or  of  which  silk  is  a  component 
material  of  chief  value,  sixty  per  centum  ad  valorem.  But- 
tons and  ornaments  for  dresses  and  outside  garments  made  of 
silk,  or  of  which  silk  is  the  component  material  of  chief  value, 
and  containing  no  wool,-  worsted,  or  goat's  hair,  fifty  per 
centum  ad  valorem.  Manufactures  of  silk,  or  of  which  silk  is 
the  component  material  of  chief  value,  not  otherwids  provided 
for,  fifty  per  centum  ad  valorem." 
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Thus,  in  the  clause  in  regard  to  ^'  Bonnets,  hats  and  hoods,'^ 
the  word  "  silk,''  found  in  the  act  of  18Q2,  was  omitted  in  the 
Eevised  Statutes ;  and  silk  ribbons,  or  ribbons  of  which  silk 
was  the  component  material  of  chi^  value,  were  made  by  the 
Kevised  Statutes  dutiable  ea  nomine  at  60  per  cent,  as  in  the 
act  of  1864. 

Then  came  the  act  of  February  8,  1875,  18  Stau  307,. by 
the  first  section  of  which  the  following  provision  was  made  in 
regard  to  duties  on  silk  and  articles  of  silk,  in  lieu  of  then 
existing  duties.:  '^  On  spun  silk,  for  filling,  in  skeins  or  cops, 
thirty-five  per  centum  ad  valorem ;  on  silk  in  the  gum,  not 
more  advanced  than  singles,  tram,  and  thrown  or  organzine, 
thirty-five  per  centum  ad  valorem ;  on  floss  silks,  thirty-five 
per  centum  ad  valorem ;  on  sewing  silk,  in  the  gum  or  purified, 
forty  per  centum  ad  valorem;  on  lastings,  mohair  cloth,  silk 
twist,  or  other  manufactures  of  cloth,  woven  or  made  in  pat- 
terns of  such  size,  shape,  or  form,  or  cut  in  such  manner  as  to 
be  fit  for  buttons  exclusively,  ten  per  centum  ad  valorem  ;  on 
all  goods,  wares  and  merchandise  not  otherwise  herein  pro- 
vided for,  made  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  irrespective  of  tlie  classification  thereof 
for  duty  by  or  under  previous  laws,  or  of  their  commercial 
designation,  sixty  per  centum  ad  valorem :  Provided^  That 
this  act  shall  not  apply  to  goods,  wares,  or  merchandise  which 
have,  as  a  component  material  thereof,  twenty-five  per  centum 
or  over  in  value  of  cotton,  flax,  wool,  or  worsted." 

By  that  act,  ribbons  of  silk,  or  ribbons  in  which  silk  was 
the  component  material  of  chief  value,  were  not  made  dutiable 
eo  nomine,  but  were  dutiable  at  60  per  cent,  as  ^'  goods,  wares 
and  merchandise  not  otherwise  herein  provided  for,  made  of 
silk,  or  of  which  silk  is  the  component  material  of  chief  value." 
They  were  not  otherwise  provided  for  in  the  act  of  1875.  This 
act  superseded  all  prior  statutes  in  regard  to  goods  made  of 
silk,  or  of  which  silk  was  the  component  material  of  chief 
value.  Of  course,  under  the  act  of  1875,  the  goods  in  question 
here  would  have  been  dutiable  at  60  per  cent. 

Then  came  the  act  of  1883,  the  three  provisions  in  which,  in 
regard  to  ^^  Bonnets,  hats  and  hoods,"  '^Hats,  and  so  forth. 
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rnaterials  for : "  and  "  Silk  and  silk  goods,"  have  been  before 
quoted.  The  changes  made  in  that  act  from  the  Revised 
Statutes  of  1874,  in  regard  to  "  Bonnets,  hats  and  hoods,"  were 
these:  Those  articles  were  qualified  with  the  words  ^not 
specially  enumerated  or  provided  for  in  this  act,"  and  the  duty 
was  reduced  from  40  per  cent  to  30  per  cent.  The  changes 
made  in  regard  to  ^'  Hats,  and  so  forth,^  materials  for : "  were 
these:  The  words,  '^willow,  or  any  other  vegetable  substance, 
or  of  hair,  whalebone  or  other  material  not  otherwise  provided 
for,"  were  changed  to  the  words,  "  willow,  hair,  whalebone  or 
any  other  substance  or  material,  not  specially  enumerated  or 
provided  for  in  this  act,"  and  the  rate  of  duty  was  reduced 
from  30  per  cent  to  20  per  cent.  Changes  were  also  made  in 
the  schedule  in  regard  to  "  Silks  and  silk  goods."  The  duty  of 
60  per  cent  on  silk  ribbons  ^o  nomine  was  omitted,  and  also  the 
like  duty  on  silk  trimmings,  or  of  which  silk  was  the  com> 
ponent  material  of  chief  vklue;  and  the  duty  of  50  per  cent 
on  ^'  Manufactures  of  silk,  or  of  which  silk  is  the  component 
material  of  chief  value,  not  otherwise  provided  for,"  was 
changed  to  a  like  duty  on  ''  All  goods,  wares  and  merchandise, 
not  specially  enumerated  or  provided  for  in  this  act,  made  of 
silk  or  of  which  silk  is  the  component  material  of  chief  value." 

Section  6  of  the  act  of  March  3,  1883,  provides  that,  on  and 
after  the  1st  of  July,  1883,  "  the  following  sections,"  being 
twenty-three  sections,  one  of  which  is  section  2602,  with 
Schedules  A  to  N,  '^  shall  constitute  and  be  a  substitute  for 
Title  thirty-three  of  the  Revised  Statutes  of  the  United  States," 
thus  abolishing  all  enactments  found  in  the  original  Title  33, 
in  regard  to  duties  on  imports. 

It  is  thus  seen  that,  by  the  act  of  18^3,  no  duty  is  imposed 
upon  silk  ribbons  by  name.  Under  the  Revised  Statutes  of 
1874  silk  ribbons,  being  charged  by  name  with  a  duty  of  60 
per  cent,  were  not  charged  with  a  duty  of  60  per  cent  as 
*'  manufactures  of  silk,  or  of  which  silk  is  the  component  ma- 
terial of  chief  value,  not  otherwise  provideu  for,"  because  they 
were  otherwise  provided  for ;  and  they  could  not  have  been 
liable  to  a  duty  of  30  per  cent  as  "trimmings  .  .  .  used 
for    .    .    .    ornamenting  hats,  bonnets  and  hoods,"  and  not 
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otherw^ise  provided  for,  because  they  were  otherwise  provided 
for,  in  Schedule  H,  as  silk  ribbons,  by  name,  at  60  per  cent. 
But  when  we  come  to  the  act  of  1883,  silk  ribbons  are  not 
therein  specifically  named,  in  Schedule  L  or  elsewhere,  and  are 
not  dutiable  at  50  per  cent,  as  silk  goods  not  specially  enu- 
merated or  provided  for  in  the  act  of  1883,  because  in  the  clause 
in  regard  to  "Hats,  and  so  forth,  materials  for:"  they  are 
specially  enumerated  and  provided  for  in  that  act,  as  trim- 
mings used  for  making  or  ornamenting  hats,  bonnets  and 
hoods,  and  composed  of  some  other  substance  or  material  than 
the  seven  substances  specially  named,  and  are  not  otherwise 
specially  enumerated  or  provided  for  in  that  act,  and  are 
therefore  dutiable  at  20  per  cent. 

The  question,  however,  is  not  only  clear  on  principle,  on  a 
review  of  the  statutory  provisions,  but  it  is  disposed  of  by 
decisions  of  this  court. 

In  Arthur  v.  Zimmerman^  96  U.  S.  124,  the  articles  imported 
were  composed  of  cotton,  and  were  known  commercially 
as  "hat  braids."  The  collector  imposed  duty  upon  them 
under  that  clause  of  section  6  of  the  act  of  June  30, 1864, 18 
Stat.  209,  which  provided  for  a  duty  of  35  per  cent  on  "  cotton 
braids,  insertings,  lace  trimmings  or  bobbinets,  and  all  other 
manufactures  of  cotton."  The  importers  claimed  that  they 
were  dutiable  at  only  30  per  cent.  It  appeared  that  the  arti- 
cles were  used  exclusively  for  making  and  trimming  hats  and 
bonnets,  and  the  Circuit  Court  and  this  court  held  them  to  be 
dutiable  at  only  30  per  cent,  under  that  clause  of  section  8  of 
the  act  of  July  14,  1862,  c.  163,  12  Stat.  557,  a^d  of  Sched- 
tde  M  of  section  2504  of  the  Eevised  Statutes,  (2d  ed.  p.  476,) 
which  imposed  that  rate  of  duty  on  trimmings  used  for  making 
or  ornamenting  hats,  bonnets  and  hoods,  and  composed  of 
other  material  than  the  substances  specifically  named,  and  not 
otherwise  provided  for. 

But  the  question  in  regard  to  goods  substantially  identical 

with  those  in  question  in  the  present  case  was  presented  to 

this  court  and  decided  by  it  in  the  case  otHartranft  v.  Lang- 

fdd^  125  C.  S.  128.    The  goods  in  that  case  were  imported 

into  Philadelphia,  and  entered  at  the  custom  house  there  in 
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September  and  October,  1883.  The  suit  was  begun  on  the 
28th  of  February,  1884.  It  was  tried  on  April  6th,  1886.  The 
writ  of  error  was  sued  out  August  5th,  1886,  while  the  writ 
of  error  in  the  present  case  was  brought  September  29th,  1886. 
The  two  transcripts  of  record  were  filed  in  this  court  the  same 
day,  October  13,  1886,  but  the  Langfeld  case  was  advanced, 
on  motion,  and  heard  February  15,  1888,  while  the  present 
case  has  stood  on  the  docket  until  reached  in  its  regular  order.' 
The  articles  in  the  Langfeld  case  were  velvet  ribbons  made 
of  sil^c  and  cotton,  in  which  silk  was  the  material  of  chief 
value.  The  collector  assessed  upon  them  a  duty  of  50  per 
cent,  under  that  clause  of  Schedule  L  of  section  2502  of  Title 
33  of  the  Kevised  Statutes,  as  enacted  by  the  act  of  March  3, 
1883,  22  Stat.  510,  before  quoted,  which  reads  as  follows: 
"  All  goods,  wares  and  merchandise,  not  specially  enumerated 
or  provided  for  in  this  act,  made  of  silk,  or  of  which  silk  is  the 
component  material  of  chief  value,  fifty  per  centum  ad  valo- 
rem." The  plaintiffs  in  the  suit  claimed,  and  the  jury  found, 
under  the  instructions  of  the  court,  that  the  duty  ought  to 
have  been  assessed  under  the  paragraph  in  Schedule  N  of  sec- 
tion 2502  of  the  same  title,  providing  for  "  Hats,  and  so  forth, 
materials  for :  "  aboVe  quoted,  and  that  the  duty  should  have 
been  only  20  per  cent.  The  goods  in  question  there  were 
"trimmings,-'  and  were  used  "for  making  or  ornamenting 
hats,  bonnets  and  hoods."  There  was  no  evidence  that  they 
were  used  exclusively  for  that  purpose.  The  testimony  on 
the  part  of  the  plaintiffs  tended  to  show  that  they  were  used 
chiefly  for  making  or  ornamenting  hats,  bonnets  and  hoods, 
but  that  they  might  also  be,  and  sometimes  were,  used  for 
trimming  dregses.  The  testimony  on  the  part  of  the  defend- 
ant tended  to  show  that  they  were  dress  trinlmings  equally 
with  hat  trimmings,  and  were  commonly  used  as  much  for 
the  one  purpose  as  the  other.  The  Circuit  Court  charged  the 
jury  that  the  use  to  which  the  articles  were  chiefly  adapted,  and 
for  which  they  were  used,  determined  their  character  within 
the  meaning  of  the  statute;  and  that,  if  the  articles  were  hat 
trimmings,  chiefly  used  for  making  and  ornamenting  hats,'  the 
jury  should  find  a  verdict  for  the  plaintiffs,  the  suit  having 
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been  brought  by  the  importers  against  the  collector,  to  re- 
cover the  difference  between  20  per  cent  and  50  per  cent. 
The  defendant  had  requested  the  court  to  charge  the  jury- 
that,  if  the  articles  were  not  specially  enumerated  or  provided 
for,  and  silk  was  their  component  material  of  chief  value,  they 
were  dutiable  at  50  per  cent,  under  the  clause  before  quoted, 
and  the  verdict  should  be  for  the  defendant;  also,  that  if  the 
jury  should  find  that  silk  was  the  component  material  of  chief 
value  in  them,  and  they  were  not  exclusively  or  specially  used 
for  hat  trimmings,  they  were  not  subject  to  the  20  per  cent 
duty ;  also,  that  if  the  jury  should  find  that  the  articles  could 
properly  be  classified,  under  the  above  rules,  as  liable  to  20 
per  cent  duty,  and  also  as  liable  to  50  per  cent  duty,  they  were 
dutiable  at  the  higher  rate,  and  the  verdict  should  be  for  the 
defendant ;  and  also  that,  unless  the  jury  shall  find  that  the 
articles  were  not  specially  provided  for,  and  were  fitted  only 
for  use  for  making  or  ornamenting  hats,  their  verdict  should 
be  for  the  defendant.  The  Cirquit  Court  declined  to  give  those 
instructions,  and  the  defendant  excepted. 

It  appears  by  the  opinion  of  this  court  that  it  was  contended 
here,  on  the  part  of  the  defendant,  that  the  true  construction 
of  the  statute  was  not  only  that  the  use  of  the  material  must 
be  for  making  or  ornamenting  hats,  bonnets  and  hoods, 
but  that  the  material  itself  must  be  in  some  one  of  the 
forms  named  in  the  clause  regarding  "Hats,  and  so  forth, 
materials  for."  This  court,  however,  held  that,  under  the 
charge  of  the  court  as  given,  be  objection  was  not  well  taken 
that  the  charge  would  have  authorized  a  recovery  if  the  goods 
in  question  were  materials  used  for  making  or  ornamenting 
hats,  although  not  coming  within  the  enumeration  of  the 
articles  so  specified.  This  court  further  said  that  the  Circuit 
Court  instructed  the  jury  that  they  must,  find  the  goods  in 
question  to  be  "  trimmings,"  chiefly  used  for  making  or  orna- 
menting hats,  bonnets  and  hoods,  composed  of  a  material  not 
otherwise  specially  enumerated  or  provided  for.  This  court 
also  said  that  velvet  ribbons  were  not  specially  mentioned  as. 
subject  to  a  duty  by  that  name  or  description ;  that  they  were 
manifestly  trimmings,  according  to  the  natural  meaning  ot 
VOL.  cxxxn— 40 
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that  word,  and  because  they  were  used  to  trim  either  hats  or 
dresses ;  and  that  the  real  controversy  was  as  to  the  purpose 
for  which,  as  "  trimmings,"  they  were  principally  used.  As 
to  the  request  of  the  defendant  to  charge  the  jury  that,  if  they 
should  find  that  the  articles  could  be  classified  properly  as  sub- 
ject to  20  per  cent  duty  and  also  as  subject  to  50  percent  duty, 
they  were  liable  to  duty  at  the  higher  rate,  under  the  provis- 
ion of  section  2499  of  the  Ilevised  Statutes,  this  court  said 
that  the  principle  of  that  section  was  not  applicable  to  the 
case,  because  the  ribbons  were  found  by  the  jury  to  be  trim- 
mings chiefiy  used  for  making  or  ornamenting  hats ;  that  this 
brought  them  within  the  provision  of  Schedule  N,  which  fixed 
the  duty  at  20  per  cent ;  and  that,  being  thus  specially  pro- 
vided for,  they  were  excluded  from  the  operation  of  all  other 
provisions.  On  these  views,  this  court  affirmed  the  judgment 
of  the  Circuit  Court. 

Therefore,  in  addition  to  the  conclusion  which  results  from 
considering  the  history  of  the  legislation  on  the  points  in- 
volved, we  are  of  opinion  that  the  decision  in  the  case  of 
Ila/rtranft  v.  Lan^dd  controls  this  case,  and  that  it  was 
proper  for  the  Circuit  Court  to  direct  a  verdict  for  the  plain- 
tiffs. Such  practice  has  been  often  sanctioned  by  this  court. 
There  was  no  question  of  fact  iox  the  jury,  and  the  defendant 
did  not  ask  to  go  to  the  jury.  Bevaiu  v.  United  StateSj  13 
Wall.  56;  Walbrun  v.  BabbiU,  16  Wall.  577;  Hendrick  v. 
Lindsay^  93  U.  S.  143  ;  Arthur  v.  Zimmerman^  96  U.  S.  124 ; 
Arthur  V.  Morgan^  112  U.  S.  495 ;  Anderson  County  v.  Bealj 
113  U.  S.  227,  242 ;  MarshaU  v.  Hvhbard,  117  U.  8.  419 ; 
North  Pennsylvania  Railroad  v.  Commercial  Bank,  123  U.  S. 
727,  733. 

Judgm^ent  affirm^. 
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PATEICK  u  GRAHAM. 

£KBOB  TO    THE    CIRCUIT    COURT    OF   THE    UNITED    STATES    FOB    THE 
DISTEICrr  OF   COLORADO. 

No.  163.    Argned  December  10, 1880.  —  Decided  JanuAry  6, 1890. 

Where  a  case  has  gone  to  a  hearing,  testimony  been  submitted  to  the  jury 
nnder  objection  but  without  stating  any  reason  for  the  objection,  and  a 
TenUct  rendered,  with  judgment  on  the  verdict,  the  losing  party  cannot, 
in  the  appellate  court,  state  for  tlie  llrst  time  a  reason  for  tliat  objection 
which  wonld  make  it  good. 

In  an  action  to  recover  damages  for  the  taking  of  ore  from  a  mine  by  the 
proprietor  of  an  adjoining  mine,  who  had  broken  in,  a  witness  for  de- 
fendant was  asked  whether  he  had  a  model  of  tlic  mine,  but  was  not  asked 
whether  it  was  correct,  and  did  not  say  that  it  wonld  illustrate  the  subject 
abont  which  he  was  testifying.  PlaiutiiT  objected  to  its  production  and 
the  objection  was  sustained.  In  this  court  no  copy  of  the  model  was 
produced ;  Held,  that  it  was  properly  rejected. 

The  evidence  of  a  person  who  did  not  personally  know  abont  the  amount  of 
ore  taken  from  the  mine  was  properly  rejected  at  the  trial  of  such  action, 
and  cannot  be  held  to  be  admissible  under  a  stipulation  which  docs  not 
form  part  of  the  record. 

An  exception  to  the  refusal  to  give  instructions  !n  the  language  of  counsel 
is  of  no  avail  if  the  court  substantially  gives  the  same  instmctions, 
although  in  dilTerent  language. 

The  case  is  stated  in  the  opinion. 

Mr.  C.  8.  Thomas^  (with  whom  was  Mr.  T.  M.  Patteraorh 
on  the  brief,)  for  plaintiffs  in  error. 

Mr.  A.  W.  Bucher  for  defendants  in  error. 

Mr.  JusnoE  Millbb  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  Circuit  Court  of  the  United 
States  for  the  District  of  Colorado. 

In  that  court,  Graham  and  Guggenheim  sought  to  recover 
of  Patrick  and  others  the  value  of  certain  mineral  ores  taken 
from  the  Minnie  lode  mining  claim  of  the  plainti£Fs  and  con- 
verted to  their  own  use,  alleging  that  the  defendants  were 
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guilty  of  a  trespass,  and  that  the  quantity  taken  amounted  to 
live  hundred  tons  of  gold,  silver  and  leeul-bearing  ore  of  the 
value  of  $60,035.  To  this  the  defendants  answered,  admitting 
that  plaintiffs  were  owners  in  fee  of  the  Minnie  lode  mining 
claim,  but  denying  that  they  were  sole  owners  of  said  claim, 
and  insisting  that  Samuel  Harsh  was  a  co-owner  and  co-tenant 
with  them.  They  deny  the  trespass  and  conversion  of  the  five 
hundred  tons  or  any  quantity  of  the  ore,  and  deny  that  the 
ore  was  of  the  value  of  $60,033  or  any  other  sum. 

A  replication  was  filed  by  plaintiffs  denying  the  co-owner- 
ship of  Harsh,  and  the  cause  came  on  for  hearing  and  was  sab- 
mitted  to  a  jury,  who  found  in  favor  of  the  plaintiffs,  and 
assessed  their  damages  at  the  sum  of  $20^779*.  A  motion  was 
made  to  set  aside  this  verdict  and  grant  a  new  trial,  which 
was  overruled,  and  a  judgment  entered  for  the  amount  of  the 
verdict  in  favor  of  plaintiffs.  To  this  judgnient  the  present 
writ  of  error  is  prosecuted. 

It  seems  to  have  been  conceded  at  the  trial  that  the  defend- 
ants, who  owned  the  adjoining  mineral  claim,  called  the  Colonel 
Sellers  lode,  in  pursuing  that  lode,  had  broken  into  the  vein  of 
the  plaintiffs,  known  as  the  Minnie  lode,  which  was  the  prior 
and  superior  claim,  and  that  they  had  taken  therefrom  a  very 
considerable  quantity  of  valuable  ore,  which  they  had  mixed 
with  the  ore  from  their  own  lode  and  converted  to  their  own 
use,  by  selling  it  with  theirs. 

The  only  question  in  contest  before  the  jury  was  the  rule  by 
which  the  damages  of  the  plaintiff  should  be  ascertained.  As 
to  that  subject,  the  plaintiffs  took  one  or  two  exceptions  to  the 
ruling  of  the  court  in  regard  to  the  admission  of  testimony. 

The  ground  of  the  first  assignment  of  error  is,  that  the  court 
admitted,  against  the  objection  of  the  defendants,  certain  testi- 
mony of  Meyer  Guggenheim,  one  of  the  plaintiffs.  In  his  tes- 
timony Guggenheim  undertook  to  detail  a  conversation  which 
he  had  had  with  Patrick  and  Whiting,  two  of  the  defendants, 
})ef  ore  the  bringing  of  the  suit  and  with  regard  to  the  trespass. 
The  question  was  asked  him :  "  What  was  said  between  you 
upon  the  subject,  commencing  with  the  first  conversation  you 
had,  if  you  had  more  than  one?      State  what  the  conver- 
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sation  was."  To  this  question,  "the  defendants,  by  counsel, 
then  and  there  objected  on  the  grounds  —  "  But  the  court 
overruled  the  objection,  and  permitted  the  witness  to  answer. 
In  his  answer,  he  stated  that  Patrick  admitted  that  they  had 
mixed  the  ores  from  the  Minnie  mine  and  from  the  Colonel 
Sellers  mine,  and  he  said  that  he  had  written  to  the  parties  in 
control  of  the  mine  that  they  should  get  off  the  ground. 

The  objection  taken  here  to  this  testimony  is,  that  it  was 
part  of  a  conversation  had  with  a  view  to  a  compromise  of  the 
controversy  and  that  it  could  not  be  used  as  evidence  against 
the  party  for  that  reason.  The  testimony  itself,  being  evi- 
dence of  the  conversion  of  the  ore  by  the  defendants,  with  a 
knowledge  that  it  was  the  property  of  plaintiflPs,  was  pertinent 
as  to  the  measure  of  damages.  It  was,  therefore,  only  to  be 
excluded,  if  at  all,  on  some  ground  other  than  its  want  of 
relevancy  to  the  issue. 

The  record  before  us  does  not  show  that  the  defendants  at 
the  time  of  the  trial  and  at  the  time  that  the  objection  was 
made  to  the  introduction  of  this  evidence  gave  any  reason,  at 
all  why  it  should  be  rejected,  much  less  the  reason  which  they 
now  insist  on. 

It  cannot  be  permitted  that,  after  the  case  has  gone  to 
a  hearing,  testimony  submitted  to  the  jury  and  a  verjdict 
rendered,  a  party,  for  the  first  time,  shall  state  a  reason 
for  his  objection  to  that  evidence  which  would  make  the  ob- 
jection good.  The  record  is  precisely  as  .we  have  copied  it, 
showing  that  wiiile  defendants  "  then  and  there  objected  on 
the  grounds  —  "  the  record  is  then  silent.  No  grounds  were 
stated  so  far  as  we  know.  For  this  reason  we  think  there 
is  no  error  in  the  record  on  that  subject. 

If  we  were  inclined  to  have  any  doubt  upon  this  point,  it 
would  be  satisfied  by  the  language  of  the  court  in  its  charge 
to  the  jury,  where  it  is  said  that  "  it  is  in  proof  that  in  going 
over  into  the  plaintiflPs'  territory  the  defendants'  foreman  was 
in  ignorance  of  the  fact  that  he  was  upon  plaintiffs'  ground, 
and  the  question  is,  whether  under  the  circumstances  in  evi- 
dence this  amounts  to  gross  negligence  on  the  part  of  the 
defendants."    This  charge  of  the  court  accords  with  the  state- 


Digiti 


zed  by  Google 


680  OCTOBER  TERM,  1889. 

Opinion  of  the  Court 

ment  in  the  bill  of  exoeptions,  that  in  reply  to  further  objec- 
tion to  the  testimony  relating  to  the  effort  to  agree,  the  court 
said  that  the  ^^  part  which  is  not  competent  under  the  rule 
will  be  stricken  out."  It  is  obvious  that  the  jury  were  in 
effect  told  to  disregard  any  testimony  showing  that  the  tres- 
pftss  on  the  part  of  defendants  was  intentional  and  with  knowl- 
edge of  the  rights  of  plaintiffs 

The  next  assignment  of  error  is  that  a  witness  called  by  the 
defendants  to  testify  as  to  the  value  and  quantity  of  the  ore 
taken  out  of  plaintiffs'  mine  (after  stating  that  he  had  made 
measurements  of  the  stope  from  which  the  plaintiffs'  ore  had 
been  taken,  by  which  measurement  he  calculated  the  amount 
of  ore  that  had  been  so  taken)  had  introduced  a  plat  of  the 
mine  and  of  these  measurements.  He  waa  then  asked  the 
question: 

"What  proportion  of  the  vein  comprised  in  the  Minnie  and 
A.  Y.  mines  does  this  stope  bear,  according  to  your  measure- 
ment )    Have  you  a  model  that  would  show  thatt 

"  A.  I  have  a  model  here. 

"Q.  Produce  it." 

To  the  production  and  exhibition  of  this  model  the  plain- 
tiffs objected.  The  objection  was  sustained  by  the  court,  and 
to  this  an  exception  was  taken  by  the  def^idants.  This  ex- 
ception is  now  urged  as  sufficient  to  reverse  the  judgment 
But  we  h^Lve  no  copy  of  the  model  here.  We  have  no  descrip- 
tion of  it.  The  witness  did  not  swear  to  its  correctness.  He 
did  not  even  say  that  it  would  illustrate  the  subject  about 
which  he  Was  testifying.  He  simply  said  ^*I  have  a  model 
here."  It  is  impossible  for  this  court  to  assume  that  the  judge 
at  the  trial  was  incorrect  in  refusing  to  permit  such  a  model 
to  go  in  evidence. 

The  defendant,  J.  C.  Whiting,  was  introduced  as  a  witness, 
and  in  the  course  of  his  testimony  he  ^as  asked :  "  What  com- 
panies or  smelters  were  purchasing  ores  from  the  Colonel  Sel- 
lers mine  during  the  months  of  March,  April,  May  and  June, 
1883  f "  To  which  he  answered  as  follows : 

^^  A.  We  had  in  these  months  a  contract  running  with  the 
Harrison  Smelter,  with  the  Arkansas  Yalley,  with  the  Colo- 
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lado  Smelting  and  Befining  Company,  the  Paeblo^  with  the 
Kansas  City,  and  with  the  Argentine  Smelting  and  Befining 
Company.    I  can't  remember  all. 

'<  Q.  In  making  settlements  daring  this  time  did  you  receive 
duplicate  statements  from  them  of  the  amounts  of  ore  sold  f 

^'  A.  Ordinarily  we  didn't  get  duplicate  statements ;  we  got 
the  original  statements. 

'^  Q.  You  received  a  statement  ? 

"  A.  Yes,  sir. 

^'  Q.  Can  you  state  what  the  gross  receipts  of  ore  sold  from 
the  Colonel  Sellers  mine  for  the  month  of  April,  1885,  were  t 

"  A.  I  can. 

"  Q.  Now  state  what  they  were. 

^^  Plaintiffs  object  to  the  question  on  the  ground  that^  ore 
shipments,  from  the  Colonel  Sellers  mine  certainly  can  throw 
no  light  upon  this  case ;  also  the  point  argued  at  length  &at 
a  mixture  of  high-grade  ore  from  the  stope  in  question  with 
the  low-grade  ores  from  the  grounds  of  the  Colonel  Sellers 
mine  would  so  reduce  the  value  per  ton  of  ore  from  plaintiff^' 
property  as  to  make  the  statement  on  that  basis  manifestly 
unjust  to  the  plaintiffs. 

^^  The  objection  was  sustained." 

The  counsel  for  defendant  then  said :  "  I  nave  a  stipulation 
from  the  other  side  that  the  evidence,  if  received  at  all,  may  be 
introduced  in  the  shape  of  ore  statements  verified  by  the  offi- 
cers of  the  smelters  furnishing  them,  so  as  to  dispense  with  the 
necessity  of  producing  so  many  witnesses."  Blit  this  stipula- 
tion is  nowhere  produced  in  the  record.  Nor  is  there  any 
verification  of  these  ore  receipts,  nor  any  proof  whatever  of 
their  truth.  The  court,  we  think,  very  properly  rejected  the 
testimony  of  Mr.  Whiting  on  that  subject,  foi*  it  does  not 
appear  that  he  himself  personally  knew  anything  about  the 
quantity  of  ore  taken  out  during  the  period  alluded  to. 

These  seem  to  be  all  the  errors  assigned  on  which  counsel 
for  plaintiffs  in  error  rely.  An  exception  was  taken  to  the 
refusal  of  the  court  to  grant  certain  prayers  for  instructions 
offered  by  defendants,  but  these  were  substantially  given, 
although  in  different  language,  in  the  charge  of  the  court  to 
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the  jury.  This  charge  presented  in  a  clear  and,  as  we  believe, 
correct  light  a  sound  view  of  the  question  of  damages  as  it 
relates  to  this  case.  To  it  no  exception  was  taken,  nor  to  any 
part  of  it.  On  the  whole,  we  do  not  find  any  error  in  the 
record,  and  the  judgment  of  the  Circuit  Court  is  accordingly 

Affirmed, 


CLAYTON  V.  UTAH  TEERITORY. 

APPEAL  FROM   THE   SUPREME   COURT   OF   THE   TBRRFrORT   OF   UTAH. 
No.  143.    Argued  December  5, 1880.  —  Decided  Janaary  6, 1890. 

This  court  has  jurisdiction  to  hear  and  determine,  irrespective  of  the 
amount  involved ,  an  appeal  from  a  decree  of  the  Supreme  Court  of  the 
Territory  of  Utah,  in  which  the  power  of  the  governor  of  the  Territory, 
under  the  organic  act,  to  appoint  a  person  to  be  the  auditor  of  public 
accounts  is  drawn  in  question. 

Under  the  organic  act  of  that  Territory  the  power  to  appoint  an  auditor  of 
public  accounts  is.  vested  exclusively  in  tlic  governor  and  council. 

Under  tlie  power  of  Congress,  reserved  in  the  organic  acts  of  the  Terri- 
tories, to  annul  the  acts  of  their  legislatures,  the  absence  of  any  action 
by  Congress  is  not  to  be  construed  to  be  a  recognition  of  the  power  of 
tlie  legislature  to  pass  laws  in  conflict  with  the  act  of  Congress  under 
which  they  were  created. 

So  much  of  the  acts  of  the  legislature  of  Utah  of  January  20,  1852,  and 
February  22,  1878,  as  relates  to  the  mode  of  appointing  an  auditor  of 
public  accounts,  is  in  conflict  with  the  organic  act  and  Is  Invalid ;  but  so 
much  as  relates  to  the  creation  of  the  office  is  valid. 

There  was  a  motion  to  dismiss,  and  the  cause  was  also 
argued  on  the  merits.    The  case  is  stated  in  the  opinion. 

Mr.  Ejppa  Hunion^  (with  whom  was  Mr.  Jefferson  Chandler 
on  the  brief,)  for  appellant. 

Mr,  Solicitor  General  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  the  Supreme  Court  of  the  Territory 
of  Utah. 
The  action  was  commenced  in  the  District  Court  of  the 
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Third  Judicial  District  of  Utali  Territory,  county  of  Salt  Lake, 
by  a  complaint  in  the  name  of  the  people  of  the  Territory  of 
Utah,  by  William  II.  Dickson,  United  States  Attorney  of  said 
Territory,  against  the  present  appellant,  then  defendant,  Nephi 
W.  Clayton,  under  the  allegation  that  he  had  usurped  and  in- 
truded into  the  office  of  auditor  of  public  accounts  in  and  for 
said  Territory  in  the  year  1879,  and  ever  since  that  time  had 
held  and  does  still  hold  and  exercise  the  functions  of  said  office 
without  authority  of  law. 

An  additional  allegation  in  the  complaint  is,  that  on  the  13th 
day  of  March,  1886,  and  after  the  final  expiration  and  adjourn- 
ment of  the  legislative  assembly  and  council  of  the  Territory, 
Eli  II.  Murray,  governor  of  said  Territory,  duly  appointed 
Arthur  Pratt  to  be  auditor  of  public  accounts  of  said  Tenitory, 
and  that  thereupon  said  Pratt  was  qualified  by  taking  the  oath 
of  office  and  the  execution  of  an  official  bond,  with  sufficient 
sureties,  as  required  by  law,  and,  on  the  17th  of  March  afore- 
said, was  commissioned  as  such  officer ;  and  that,  after  being 
so  appointed  and  commissioned,  and  so  qualified,  the  said  Pratt, 
on  the  day  last  mentioned,  demanded  of  defendant  that  he 
surrender  to  him  the  office  and  the  insignia  thereof,  which  de- 
mand was  then  and  there  refused  by  the  defendant. 

The  petition  also  states  that  on  several  occasions  during  the 
session  of  the  legislative  assembly  previous  to  March,  188G, 
the  governor  had  nominated  and  presented  to  said  council  the 
name  of  a  fit  person  to  fill  the  office  of  auditor  of  public  ac- 
counts, but  the  council,  at  each  of  said  sessions,  failed  and  re- 
fused to  take  j^ny  action  thereon,  and  that  this  was  done  with 
the  full  knowledge  of  said  council  that  the  defendant  was  then 
unlawfully  holding  the  office  and  exercising  its  functions. 

The  defendant  answered  this  complaint,  denying  almost 
every  allegation  of  the  petition  specifically,  or  by  stating  that 
he  is  without  knowledge  on  the  subject  of  its  averments ;  and 
then  proceeded  to  say,  that  on  the  1st  day  of  August,  in  the 
year  1880,  he  was  a  citizen  of  the  United  States  of  the  age  of 
twenty-one  years,  and  was  eligible  to  hold  office  under  the  laws 
of  Utah  Territory;  that  at  the  regular  election  of  that  year, 
on  the  2d  day  of  August,  1880,  he  was  duly  elected  auditor  of 
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public  accounts  for  the  Territory  of  Utah ;  and  that  thereafter, 
to  wit,  in  September,  1880,  Eli  H.  Murray,  the  governor  of 
Utah,  issued  to  him,  under  his  hand  and  the  seal  of  said  Terri- 
tory, a  commission  as  auditor,  which  was  also  signed  by  the 
secretary  of  the  Territory.  And  he  further  alleged^  ifaat  since 
said  election  of  1880,  no  one  had  been  elected  to  fill  the  office, 
nor  had  defendant  resigned,  and  that  he  is  by  virtno  of  that 
election  and  the  commission  of  the  governor  acting  as  auditor 
of  public  accounts  of  said  Territory. 

The  defendant  also  demurred  to  the  complaint,  and  the  case 
was  afterwards  heard  upon  the  demurrer  of  the  defendant 
upon  the  pleadings  on  file  and  on  the  motion  of  plaintiff  for 
judgment  of  ouster  against  the  defendant. 

In  regard  to  the  motion,  the  court  rendered  the  following 
judgment : 

^'  It  is  now  ordered  and  adjudged  that  the  said  demurrer  of 
the  said  defendant  be,  and  the  same  is  hereby,  overruled  and 
denied ;  and  it  is  further  ordered  and  adjudged  that  the 
answer  of  the  said  defendant  is  insufficient  as  a  defence  or 
justification  for  his  holding  and  exercising  the  functions  of 
said  office;  that  the  said  defendant,  Kephi  W.  Clayton,  is 
guilty  of  usurping  and  unlawfully  holding  and  exercising  the 
said  office  of  territorial  auditor  of  Utah  Territory,  and  that 
said  defendant  be,  and  he  is  hereby,  excluded  from  the  said 
office  and  from  exercising  any  of  the  duties  pertaining  thereto.'* 

As  to  the  application  of  Pratt  to  be  admitted  into  and  hold 
the  office  of  territorial  auditor  it  rendered  the  following  judg- 
ment: 

^'It  is  further  considered,  ordered  and  adjudged  that  the 
said  Arthur  Pratt  is  the  lawfully  appointed  and  commissioned 
auditor  of  said  Territory,  and  is  entitled,  after  taking  the  ^ath 
of  office  and  executing  such  official  bond  as  by  law  required, 
to  use,  hold  and  exercise  the  said  office,  and  perform  the 
duties  thereof  and  receive  the  emoluments  thereto  belonging, 
until  his  successor  is  duly  appointed  and  qualified. 

'^  And  it  is  further  ordered  a,nd  adjudged  that  the  said  de- 
fendant, Nephi  W.  Clayton,  do  forthwith  yield  and  deliver  up 
to  the  said  Arthur  Pratt  the  said  office  of  territorial  auditor^ 
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and  all  the  books,  papers,  keys,  safes,  fumitore,  property, 
moneys  and  records  belonging  or  pertaining  to  the  said  office 
or  the  business  thereof,  and  that  the  said  plaintiff  have  and 
recover  of  and  from  said  defendant  the  costs  herein,  taxed  at 
twenty-two  dollars  and  fifty  cents." 

On  appeal  to  the  Supreme  Court  of  the  Territory,  taken  by 
Clayton,  both  these  judgments  were  affirmed. 

The  legislature  of  Utah,  by  an  act  approved  January  20, 
1852,  created  the  offices  of  treasurer  and  auditor  of  public 
acoonnts,  and  defined  the  duties  of  each.  It  declared  that 
those  officers  should  be  elected  by  the  joint  vote  of  both 
houses  of  the  legislative  assembly,  and  that  their  term,  of 
office  should  be  four  years,  and  until  their  successors  were 
elected  and  qualified,  unless  sooner  superseded  by  legislative 
election.  An  act  of  the  legislature,  approved  February  22, 
1878,  declares  that  the  territorial  treasurer  and  auditor  of 
public  accounts  shall  be  elected  by  qualified  voters  of  the 
Territory  at  the  general  election  in  August,  1878,  and  bienni- 
ally thereafter. 

The  case  being  tried  on  complaint  and  answer,  the  allega- 
tion of  the  defendant  Clayton,  that  he  was  elected  under  that 
law  in  1880  to  the  office  of  auditor  of  public  accounts,  re- 
ceived the  commission  of  the  governor  upon  that  election,  was 
duly  qualified,  gave  bond,  and  entered  upon  the  duties  of  his 
office,  must  be  taken  as  true.  Also  the  allegation  that  no 
other  person  has  since  been  elected  to  the  same  place,  and 
that  he  holds  over  under  the  act  of  1852,  is  to  be  taken  as 
correct.  It  must  also  be  considered  as  established  in  the  case 
that  the  governor  undertook  to  exercise  the  power  to  appoint 
a  suitable  man  auditor,  of  public  accounts,  and  that  he  made 
proper  and  fit  nominations  to  fill  that  office  to  the  council  of 
the  Territory  at  various  times,  upon  which  they  declined  to 
act ;  that  on  the  18th  of  March,  1886,  when  such  legislative 
body  was  not  in  session,  he  duly  appointed  Arthur  Pratt  to 
be  auditor  of  public  accounts  of  said  Territory ;  that  Pratt 
thereupon  qualified  by  taking  the  proper  oath  and  executing 
a  sufficient  official  bond,  and  was  on  the  17th  of  March  afore- 
said commissioned  as  such  officer;  that  he  demanded  of  the 
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defendant  that  he  surrender  to  him  the  said  office,  which 
demand  was  then  and  there  refused. 

The  District  Court  of  the  Third  Judicial  District  decided 
that  the  act  of  1852,  which  vested  the  appointment  of  the 
auditor  of  public  accounts  in  the  legislature  by  a  joint  vote 
of  its  two  branches,  and  the  act  of  1878,  which  transferred  the 
power  to  fill  this  office  to  an  election  by  the  people  of  the 
Territory  at  a  general  election,  were  void,  as  being  in  conflict 
with  the  seventh  section  of  the  organic  act  of  September  9, 
1850,  creating  the  Territory  of  Utah.  That  act  is  the  funda- 
mental law  which  confers  upon  the  Territory,  upon  its  legisla- 
ture, and  upon  its  territorial  officers,  all  the  powers  which  the 
government  of  the  United  States  intended  they  should  exer- 
cise. 9  Stat.  453,  c.  51.  The  seventh  section  is  in  the  follow- 
ing language : 

"  That  all  township,  district  and  county  officers,  not  herein 
otherwise  provided  for,  shall  be  appointed  or  elected,  as  the 
case  may  be,  in  such  manner  as  shall  be  provided  by  the 
governor  and  legislative  assembly  of  the  Territory  of  Utah. 
The  governor  shall  nominate,  and,  by  and  with  the  advice  and 
consent  of  the  legislative  council,  appoint  all  officers  not  herein 
otherwise  provided  for ;  and  in  the  first  instance  the  governor 
aJone  may  appoint  all  said  officers,  who  shall  hold  their  offices 
until  the  end  of  the  first  session  of  the  legislative  assembly, 
and  shall  hiy  off  the  necessary  districts  for  members  of  the 
council  and  house  of  representatives  and  all  other  offices." 

This  part  of  the  statute  is  reproduced  almost  verbatim  in 
section  1857  of  the  Bevised  Statutes  of  the  United  States  as 
applicable  to  all  the  Territories. 

1.  The  first  question  presented  to.  us  for  decision  concerns 
the  jurisdiction  of  this  court  to  entertain  the  appeal  from  the 
Supreme  Court  of  the  Territory.  The  law  which  governs 
that  jurisdiction  now,  is  the  act  of  Congress  of  March  3,  1885, 
23  Stat.  443,  c.  355,  and  is  as  follows : 

''  Be  it  enacted  hy  the  Senate  and  House  of  J?ep?*esentativ€S 
of  tJie  United  States  of  America  in  Congress  assembled^  That 
no  appeal  or  writ  of  error  shall  hereafter  be  allowed  from  any 
judgment  or  decree  in  any  suit  at  law  or  in  equity  in  t'ae 
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Supreme  Court  of  the  District  of  Columbia,  or  in  the  Supreme 
Court  of  any  of  the  Territories  of  the  United  States,  unless 
the  matter  in  dispute,  exclusive  of  costs,  shall  exceed  the  sum 
of  five  thousand  dollars. 

"  Sbo.  2.  That  the  preceding  section  shall  not  apply  to  any 
case  wherein  is  involved  the  validity  of  any  patent  or  copy- 
right, or  in  which  is  drawn  in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  under  the  United 
States ;  but  in  all  such  cases  an  appeal  or  writ  of  error  may  be 
brought  without  regard  to  the  sum  or  value  in  dispute." 

In  regard  to  the  amount  in  controversy  required  by  the 
first  section  of  this  act,  we  are  not  at  all  satisfied  that  any 
such  value  can  be  applied  to  the  office  of  auditor  of  public 
accounts ;  but  we  have  no  difficulty  in  holding  that  the  record 
before  us  presents  a  case  in  which  there  was  drawn  in  question 
an  authority  exercised  under  the  United  States,  within  the 
meaning  of  the  second  section.  This  authority  was  that  exer- 
cised by  the  governor  in  the  appointment  of  Arthur  Pratt, 
acting  upon  the  hypothesis  that  there  was  a  vacancy  in  that 
office  which  he  had  a  right  to  fill. 

If  the  legislation  of  the  Territory  of  Utah,  vesting  this 
appointment  at  first  in  the  legislature  of  the  Territory,  and 
afterwards  in  the  votes  of  the  people  at  a  popular  election,  is 
valid,  of  course  the  governor  had  no  right  to  make  such 
appointment,  and  the  commission  issued  upon  the  election  of 
Clayton  in  1880  continues  him  in  the  office  until  his  successor 
is  appointed.  Under  the  pleadings  in  the  case  as  presented  to 
us,  it  niust  be  held  that  no  successor  has  been  appointed,  un- 
less the  appointment  of  Pratt  be  a  valid  one.  If,  therefore, 
the  governor  had  authority  and  was  the  only  person  who  had 
authority,  under  the  act  organizing  the  Territory  of  Utah,  and 
under  section  1857  of  the  Revised  Statutes,  to  make  this 
appointment,  then  Clayton  never  was  legally  appointed,  never 
was  auditor  of  public  accounts  dejure^  and  the  action  of  the 
governor  in  appointing  another  person  to  the  place  was  valid. 

It  will  be  observed  that  this  second  section  of  the  statute, 
while  it  is  based  upon  the  general  principle  which  is  found 
in  the  act  of  Congress  allowing  writs  of  error  from  this  court 
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to  the  highest  courts  of  a  State,  namely,  to  protect  parties 
against  the  exercise  of  an  unlawful  power  on  the  part  of  the 
state  authorities,  does  not  use  the  language  which  is  found  in 
that  act,  that  to  give  this  court  jurisdiction  the  decision  of  the 
state  court  must  be  against  the  right  or  power  set  up  by  the 
party  under  the  laws  of  the  United  States.  On  the.  contrary, 
this  peculiar  feature  of  the  appellate  jurisdiction  of  this  court 
over  that  of  the  state  courts  is  left  out  when  the  matter  comes 
to  be  applied  to  the  Territories,  and  it  is  held  sufficient  that 
there  should  be  drawn  ''in  question  the  validity  of  a  treaty 
or  statute  of  or  an  authority  exercised  under  the  United 
States;"  and  it  is  not  required  that  the  decision  of  the  state 
court  should  be  against  the  validity  of  the  treaty,  statute  or 
authority  so  exercised  or  claimed.  We  are  therefore  very 
clear  that  as  the  Supreme  Court  of  the  Territory  of  Utah 
based  its  decision  upon  the  power  conferred  upon  the  gov- 
emor  by  the  seventh  section  of  the  organic  act  of  Utah  to 
make  appointments  to  office,  this  power  was  drawn  in  question, 
and  gives  the  defendant  Clayton  a  right  to  have  the  judgment 
of  this  court  upon  it. 

The  motion  to  dismiss  the  case  for  want  of  jijrisdiction  is 
therefore  overruled. 

2.  The  next  question  presenteil  to  us  is  the  alleged  error 
of  the  Supreme  Court  of  the  Territory  in  holding  that  this 
power  was  vested  exclusively  in  tlie  governor  and  council  as 
regards  the  office  of  auditor  of  public  accounts.  We  are  at 
some  loss  to  see  how  there  can  be  any  doubt  upon  this  ques- 
tion, if  it  be  admitted  that  in  case  of  a  conflict  between  the 
organic  act  creating  the  Territory,  of  September  9,  1850, 
9  Stat.  458,  c.  51,  and  any  act  of  the  territorial  legislature, 
the  act  of  Congress  must  prevail.  That  statute  is  not  at  all 
ambiguous  in  its  division  of  the  power  of  appointment.  ^^  All 
township,  district  and  county  officers,  not  herein  otherwise 
provided  for,  shall  be  appointed  or  elected,  as  the  case  may 
be,  in  such  manner  as  shall  be  provided  by  the  governor  and 
legislative  assembly  of  the  Territory  of  Utah."  This  defines 
very  clearly  the  power  of  the  legislature  of  Utah  in  providing 
for  appointments  to  office.    The  next  sentence  in  the  same 
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section  declares  that  the  governor  shall  nominate  and,  with 
the  advice  and  consent  of  the  council,  appoint  all  officers  not 
herein  otherwise  provided  for;  that  is  to  say,  all  officers  of 
the  Territory  who  are  township  officers,  district  officers  or 
county  officers,  shall  be  appointed  in  such  manner  as  shall 
be  provided  by  law,  namely,  by  a  statute  made  by  the  gov- 
ernor and  legislative  assembly  of  the  Territory  ;  but  all  other 
officers,  all  which  are  not  local  or  confined  in  their  duties  to 
some  particular  township,  district  or  county,  shall  be  nomi- 
nated by  the  governor  and  by  and  with  the  advice  and  con- 
sent of  the  council  appointed. 

That  this  mode  of  dividing  the  power  of  appointing  to 
offices  within  the  Territories  is  one  to  which  Congress  attached 
importance,  is  seen  by  the  fact  that  it  was  Subsequently 
adopted  in  the  organic  acts  establishing  the  Territories  of 
Washington,  10  Stat.  176,  c.  90,  §  7 ;  Colorado,  12  Stat.  174, 
c.  59,  §  7;  Arizona,  12  Stat.  665,  c.  56,  §  2;  Dakota,  12  Stat. 
241,  c.  86,  §  7;  Idaho,  12  Stat.  811,  c.  117,  §  7;  Montana,  13 
Stat.  88,  c.  95,  §  7;  Wyoming,  15  Stat.  180,  c.  235,  §  7;  and 
it  is  jeproduced  as  applicable  to  all  the  Territories  by  section 
1857  of  the  Bevised  Statutes. 

The  office  in  question  is  not  a  township  office,  nor  is  it  a 
district  office,  nor  is  it  'a  county  office.  It  is  not  in  any  sense 
a  local  office.  It  is  a  general  office,  whose  duties  concern  and 
pervade  the  entire  Territory  of  Utah,  and  whose  functions  are 
performed  for  the  benefit  of  the  whole  Territory. 

The  sixth  section  of  the  organic  act  is  relied  on  as  conferring 
upon  the  legislature  of  Utah  the  authority  to  pass  the  act  of 
1852  and  the  act  of  1878  in  question.  The  language  of  section 
six  of  that  act  is  ^^  that  the  legislative  power  of  said  Territory 
shall  extend  to  all  rightful  subjects  of  legislation  consistent 
with  the  Constitution  of  the  United  States  and  the  provisions 
of  this  act^^  and  it  is  immediately  following  this  section  that  it 
is  declared  that  the  governor  shall  nominate  and,  by  and  with 
the  advice  and  consent  of  the  council,  appoint  all  officers  of  the 
Territory,  except  township,  district  and  county  officers.  The 
inconsistency  of  an  act  which  declares  that  the  legislature 
shall  appoint  these  officers,  or  that  they  shall  be  appointed  by 
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a  popular  election,  with  an  express  provision  of  the  organic 
act  that  they  shall  be  nominated  by  the  governor  and  ap- 
pointed by  liini  with  the  consent  of  the  council,  is  too  obvious 
to  recjuire  illustration.  The  governor  of  the  Territory,  the 
secretary  of  the  Territory,  the  judges  of  the  Territory,  the 
United  States  marshal  and  the  United  States  district  attorney 
are  all  appointed  by  the  President,  —  these  all  being  genci'al 
officers,  and  not  local.  The  law  then  continues  this  control  of 
the  federal  authorities  over  the  officers  in  the  Territory  by  de- 
claring that  wherever  the  office  is  a  general  office  and  per- 
vades the  whole  Territory,  and  is  not  a  township,  district  or 
county  office,  the  appointment  shall  be  made  by  the  governor- 
It  is  utterly  inconsistent  both  with  the  policy  and  the  express 
language  of  the  statute  that  the  legislature  of  tlie  Territory  of 
Utah  can  change  the  appointing  power  and  vest  it  in  any- 
other  body  whatever,  however  popular,  or  that  in  the  creation 
of  offices  of  this  general  character,  whose  duties  and  functions 
pervade  the  whole  Territory,  they  can  confer  the  appointing^ 
lK)wer  upon  anybody  else  but  the  governor  and  council 

The  question  of  the  conflict  of  a  law  passed  by  the  leg- 
islature of  Utah  Territory  with  this  same  organic  act  is  con- 
sidered at  some  length  in  the  case  of  Ferris  v.  Iligley^  20  Wall. 
375.  The  act  of  Congress  contains  the  provision  that  "  the 
judicial  power  of  said  Territory  shall  be  vested  in  a  Supreme 
Court,  District  Courts,  Probate  Courts,  and  in  justices  of  the 
peace ; "  and  that  "the  jurisdiction  of  the  several  courts  herein 
provided  for,  both  appellate  and  original,  and  that  of  the  Pro- 
bate Courts  and  of  justices  of  the  peace,  shall  be  as  limited  by 
law."  It  was  urged  in  that  case  that  an  act  of  the  legislature 
of  Utah  was  valid  which  conferred  upon  the  Probate  Courts 
of  the  Territory  power  to  exercise  original  jurisdiction,  both 
civil  and  criminal,  as  well  in  chancery  as  at  common  law,  when 
not  prohibited  by  legislative  enactment.  This  proposition  was 
supported  by  a  reference  to  the  same  clause  of  the  organic  act 
which  is  relied  on  in  this  case,  namely,  that  the  legislative 
power  of  the  Territory  extends  to  all  rightful  subjects  of  legis- 
lation consistent  with  the  Constitution  of  the  United  States 
and  with  that  act.    It  became  a  question  in  that  case,  as  in 
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this,  whether  the  law  conferring  this  extraordinary  power 
upon  the  Probate  Courts  was  consistent  with  the  organic  act 
which  conferred  the  same  powers  upon  the  Supreme  and  Dis- 
trict Courts  of  the  Territory.  That  law  was  evidently  intended 
to  dispense  with  the  jurisdiction  of  the  courts  of  the  United 
States  appointed  by  the  President  and  Senate,  as  far  as  it  could 
be  done,  by  investing  the  Probate  Courts,  which  were  under 
the  control  of  the  legislature  of  the  Territory,  with  the  same 
powers  which  the  former  courts  had. 

While  there  was  no  definition  of  the  powers  of  Probate 
Courts  in  the  organic  act,  this  court  held  that  the  essential 
nature  of  Probate  Courts  was  not  such  as  to  justify  the  con- 
clusion that  they  were  intended  to  exercise  such  powers,  and 
especially  it  was  held  that  it.  was  not  competent  for  the  legis- 
lature to  create  other  courts,  or  vest  in  other  courts  created  by 
the  organic  act,  powers  which  had  already  been  vested  in  the 
District  and  Supreme  Courts  of  the  Territory,  and  that  there- 
fore the  statute  of  the  Territory  conferring  common  law  and 
equity  jurisdiction  on  the  Probate  .Courts  was  void,  as  being 
in  conflict  with  that  provision  of  the  act  of  Congress.  We 
think  the  present  case  is  much  clea^r  than  that,  because  the 
act  of  Congress  in  unequivocal  terms  declares  where  the  ap- 
pointing power  to  all  offices  shall  be  deposited,  and  the  power 
of  appointment  to  the  office  now  under  consideration  is  dis- 
tinctly reposed  in  the  governor  and  council.  The  council, 
which  we  have  so  often  referred  to,  was  a  body  constituting  a 
part  of  the  legislature  of  the  Territory,  which  answers  to  the 
place  of  a  senate  in  the  general  political  system  of  the  several 
States  and  of  the  federal  government.  See  section  4  of  the 
act  to  establish  territorial  government  for  Utah,  9  Stat.  464. 

The  case  of  Snow  v.  The  United  States,  18  Wall.  317,  is 
supposed  to  conflict  with  these  views.  In  that  case,  the  office 
of  attorney  general  was  created  by  an  act  of  the  legislature  of 
Utah,  whose  duty  it  should  be  to  attend  to  all  legal  business 
on  the  part  of  the  Territory  before  courts  where  the  Territory 
was  a  party,  und  prosecute  individuals  accused  of  crime  in  the 
judicial  district  in  which  he  kept  his  office,  in  cases  arising 
under  the  laws  of  the  Territory,  and  such  other  duties  as  per- 
voL.  cxxxn — 41 
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tained  to  his  office.  This  was  supposed  to  be  in  conflict  with 
the  provision  of  the  organic  act,  which  authorized  the  appointr 
ment  of  an  attorney  for  the  Territory  by  the  President.  The 
courty  however,  held  that  the  duties  of  the  office  created  by 
the  territorial  legislature  were  not  identical  with  those  of  the 
attorney  for  the  Territory  created  under  the  organic  act,  and 
that  it  differed  especially  in  that  his  functions  only  extende<l 
to  the  prosecution  of  individuals  accused  of  crime  in  the  judi- 
cial district  in  which  he  kept  his  office,  in  cases  arising  under 
the  laws  of  the  Territory,  and  that  for  other  districts  a  district 
attorney  should  be  elected  in  like  manner  and  with  like  duties. 
And  the  court  with  some  hesitation  based  its  decision  on  this 
ground,  and  on  the  fact  that  the  act  had  been  in  operation 
without  contest  for  many  years. 

It  is  true  that  in  a  ca^e  of  doubtful  construction  the  long 
acquiescence  of  Congr^s  and  the  general  government  may  be 
resorted  to  as  some  evidence  of  the  proper  construction,  or  of 
the  validity,  of  a  law.  This  principle  is  more  applicable  to 
questions  relating  to  the  construction  of  a  statute  than  to  mat- 
ters which  go  to  the  power  of  the  legislature  to  enact  it.  At 
all  events,  it  can  hardly  be  admitted  as  a  general  proposition 
that  under  the  power  of  Congress  reserved  in  the  organic  acts 
of  the  Territories  to  annul  the  acts  of  their  legislatures  the 
absence  of  any  action  by  Congress  is  to  be  construed  to  be  a 
recognition  of  the  power  of  the  legislature  to  pass  laws  in  con- 
flict with  the  act  of  Congress  under  which  they  were  created. 

The  question  of  the  appointing  power,  which  is  the  matter 
in  controversy  here,  was  not  before  the  court  in  that  case. 
We  do  not  think  that  the  acquiescence  of  the  people,  or  of  the 
legislature  of  Utah,  or  of  any  of  its  officers,  in  the  mode  for 
appointing  the  auditor  of  public  accounts,  is  sufficient  to  do 
away  with  the  clear  requirements  of  the  organic  act  on  that 
subject.  It  is  also,  we  think,  very  clear  that  only  that  part  of 
the  statute  of  Utah  which  is  contrary  to  the  organic  act,  namely, 
that  relating  to  the  mode  of  appointment  of  the  officer  is 
invalid ;  that  so  much  of  it  as  creates  the  offices  of  auditor  of 
public  accounts  and  treasurer  of  the  Territory  is  valid;  and 
that  it  can  successfully  and  appropriately  be  earned  into  effect 
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by  an  appointment  made  by  the  governor  and  the  council  of 
the  Territory,  as  required  in  the  act  of  Congress. 

The  judgment  of  the  Stipreme  Court  of  the  TerriioTy  of 
Utah  ia  affirmed. 


JACK  V.  UTAH  TERRITORY. 

APPBAL   FROH   THK   SUPREME   COURT   OK   THE   TERRITORY    OF   UTAH. 

No.  144.    Argued  December  5, 1880.  —  Decided  January  6, 18(H>. 
Clayton  v.  Vtah,  antey  C82,  afflrmcd  and  applied  to  UiIm  case. 
The  case  is  stated  in  the  opinion. 

Mr.  Eppa  Huntoii^  (with  whom  was  Mr.  Jefferson  Clumdler 
on  the  brief,)  for  appellant. 

Mr.  Solicitor  General  for  appellee. 

Mr.  Justice  Miller  delivered  the  opinion  of  the  court. 

Thi&  case,  which  is  an  appeal  from  the  Supreme  Court  of 
the  Territory  of  Utah,  differs  from  the  preceding  case  of  Clay- 
ton against  the  same  appellees,  in  the  fact  that  Jack  was 
charged  with  usurping  and  intruding  into  the  office  of  terri- 
torial treasurer  for  the  Territory  of  Utah,  as  Clayton  was 
alleged  to  be  an  intruder  into  the  office  of  auditor  of  public 
accounts.  These  two  offices  were  created  by  the  same  statute 
of  the  Territory,  at  the  same  time,  and  the  mode  of  election 
prescribed  by  that  statute  was  changed  at  the  same  time  by 
the  same  statute  to  an  election  by  the  people,  and  Jack  claims 
to  have  been  elected  treasurer  at  the  same  general  election  in 
which  Clayton  was  elected  auditor ;  that  he  received  the  com- 
mission of  the  governor  of  the  Territory,  and  that  he  has  held 
the  office  ever  since  by  reason  of  the  fact  that  no  other  election 
had  been  held  and  no  other  person  had  been  lawfully  ap- 
pointed to  the  office.    The  same  principles  govern  this  case  as 
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govern  the  other.  The  judgment  of  the  Sapreme  Court  of 
the  Territory  of  Utah  was  based  upon  the  same  grounds,  and 
for  the  reasons  given  by  us  in  that  oase  we  a£3rm  the  judg- 
ment in  this. 

Ajfirmed. 

UNITED  STATES  v.  CARR. 

APPEAL   FROM   THK   COUBT   OF   CLAIMS. 
No.  411.    Sttbmttted  December  3. 1889.  —  Decided  Jtmnuy  6, 18W. 

When  a  sum  of  money  has  been  voluntarily  paid  by  the  United  States  to  a 
mail  contractor,  by  mistake  of  fact,  or  under  circumstances 'to  brin^  Uie 
payment  within  the  provisions  of  Rev.  Stat.  §  4057,  the  amount  maj  be 
applied  by  the  government  towards  the  payment  of  any  balance  that  may 
be  found  due  him,  in  the  settlement  of  his  accounts,  for  other  services 
under  his  contract. 

A  contract  to  carry  the  malls  from  one  station  to  another  station,  by  way  of 
two  Intervening  specified  stations,  a  stated  number  of  miles  and  back.  Is 
not  performed  by  carrying  them  over  that  route  one  way,  retamlng  from 
tlie  terminal  station  to  the  place  of  beginning  by  a  shorter  route,  avoid- 
ing the  Intermediate  stations. 

When  a  contractor  for  carrying  the  malls  seeics  to  recover  the  full  contract 
price,  for  a  service  which,  as  actually  performed,  was  less  than  that  con- 
tracted for,  the  burden  of  proof  is  on  him  to  show  knowledge  or  infor- 
mation by  the  Department  of  his  conduct  in  the  premises. 

Knowledge  by  the  Post-Ofllce  Department  of  the  failure  of  a  mall  contractor 
to  perform  the  full  service  required  by  his  contract  Is  not  to  be  pre- 
sumed from  reports  of  the  local  postmaster  to  the  Department  that  the 
service  had  been  performed. 

Carr  filed  bis  petition  against  the  United  States  in  the  Court 
of  Claims  on  the  17th  of  February,  1885,  averring  that  the 
Postmaster  General  entered  into  a  contract  in  writing  with 
him  in  April,  1878,  for  carrying  the  mails  of  the  United  States 
from  Salinas  City,  in  the  State  of  California,  to  Gabilan,  in 
that  State,  and  back  from  Gabilan  to  Salinas  City  for  the  an- 
nual sum  of  $796,  a  copy  of  which  contract  he  attached  to  his 
petition ;  that  at  the  time  of  the  letting  of  the  contract,  and 
for  upwards  of  four  years  prior  thereto,  the  mails  were  carried 
upon  the  route  aforesaid,  outward  from  Salinas  to  Santa  Rita, 
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a  distance  of  three  miles,  and  from  Santa  Rita  to  Katividad,  a 
distance  of  four  miles,  and  from  the  last-named  place  to  Gabilan, 
a  distance  of  ^ight  miles,  and  on  the  return  trip  direct  from 
Gabilan  to  Salinas,  a  distance  of  about  ten  miles,  without  pass- 
ing through  Natividad  and  Santa  Bita ;  that  he  believed  that 
the  mode  of  transportation  last  aforesaid  was  established  under 
the  authority  of  the  Postmaster  General  for  said  route,  and 
proposed  to  carry  the  mails  upon  said  route  for  the  compensa- 
tion aforesaid,  upon  the  understanding  that  the  mails  were, 
daring  the  term  of  the  contract,  intended  by  said  proposal  to 
be  carried  in  the  manner  before  stated ;  that  he  commenced 
service  under  the  contract  July  1, 1878,  and  for  four  years,  in- 
cluding the  30th  day  of  June,  1882,  carried  the  mail  six  times 
a  week  from  Salinas,  by  way  of  Santa  Bita  and  Natividad,  to 
Gabilan,  and  back  direct  from  Gabilan  to  Salinas,  by  a  direct 
line,  not  passing  through  Natividad  and  Santa  Bita ;  that  the 
compensation  was  paid  up  to  January  1,  1882,  but  not  from 
the  first  of  January  to  the  first  of  July,  1882;  and  that  the 
Postmaster  General  had  refused  to  pay  petitioner  the  sum  of 
$398,  the  amount  of  compensation  due  for  the  period  last 
mentioned,  upon  the  ground  that  petitioner  had  not  performed 
his  contract,  inasmuch  as  he  had  not  carried  the  mails  from 
Gbibilan  to  Salinas  by  way  of  Natividad  and  Santa  Bita. 
Petitioner  further  alleged  that  at  the  letting  he  presented  pro- 
posals to  the  Postmaster  General  for  carrying  the  mails  upon 
four  other  routes  .for  the  period  of  four  years,  namely,  from 
July  1, 1878,  to  June  30, 1882,  and  obtained  contracts  therefor 
at  certain  compensation  in  the  proposals  named ;  that  from  the 
compensation  due  on  the  last-named  contracts,  $348.25  was 
withheld  on  account  of  the  first-named  contract,  and  there  was 
also  deducted  from  the  four  last  contracts  the  sum  of  $35.92, 
for  certain  alleged  delays  in  the  transportation  of  the  mail. 
Petitioner  therefore  prayed  judgment  for  the  sum  of  $782.17. 
The  findings  of  fact  and  conclusion  of  law  are  as  follows : 

"In  April,  1878,  the  Postmaster  General  and  the  claimant 
entered  into  a  contract  to  carry  the  mails  on  route  No.  46,118, 
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in  the  State  of  California,  from  Salinas,  by  Santa  Rita  and 
Natividad,  to  Gabilan  and  baok,  six  times  a  week,  for  the 
annual  sum  of  $796.  The  material  portions  of  said  contract 
are  set  forth  in  Finding  Y. 

"11. 

"The  mails  were  carried  on  said  route  under  said  contract 
for  four  years,  commencing  July  1, 1878,  and  ending  June  30, 
1882,  as  follows: 

"  The  mails  were  carried  by  the  claimant  from  Salinas,  by 
way  of  Santa  Rita  and  Natividad,  to  Gabilan,  and  back  to 
Salinas  by  a  direct  route  from  Gabilan  to  Salinas.  The  dis< 
tance  from  Salinas,  by  Santa  Rita  and  Natividad,  to  Gabilan 
is  twelve  miles;  the  distance  from  Gabilan  to  Salinas  by  a 
direct  route  is  ten  miles. 

"  That  the  said  route  was  operated  by  the  claimant  since  the 
year  1870,  the  mails  being  always  carried  in  the  same  manner 
in  which  the  same  were  carried  by  the  claimant,  namely,  from 
Salinas,  by  way  of  Santa  Rita  and  Natividad,  to  Gabilan,  and 
from  Gabilan  to  Salinas  direct,  and  until  the  date  of  the 
certificate  of  inspection  of  the  12th  of  May,  1882,  have  always 
been  certified  as  duly  carried  and  paid  for  accordingly  by  the 
Post-Office  Department.  The  provisions  of  the  contract  under 
which  said  service  was  performed  were  in  all  respects  similar 
to  the  provisions  of  the  contract  sued  on. 

"III. 

"  For  the  failure  of  claimant  to  carry  the  mails  via  Santa 
Rita  and  Natividad,  as  aforesaid,  from  July  1, 1878,  to  March 
31, 1882,  the  Postmaster  General,  upon  May  .13, 1882,  entered 
a  deduction  from  his  compensation  of  $746.25,  which  deduc- 
tion equals  one^uarter  of  the  total  compensation  fixed  by  the 
contract  for  whole  service  under  it  during  the  period  covered 
by  the  alleged  delinquency. 

"  There  is  no  proof  that  any  subsequent  faQure  to  said  date 
of  the  claimant  to  carry  the  United  States  mail  via  Santa  Rita 
and  Natividad  has  ever  come  to  the  notice  of  the  Postmaster 
General  or  the  Post-Office  Department. 
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"IV 

"  In  the  advertisement  of  November  1, 1877,  inviting  pro- 
posals for  oarrying  the  mails  of  the  United  States  in  certain 
States  and  Territories,  the  Postmaster  General  invited  bids  for 
carrying  said  mails  on  the  following  roate  in  California,  to 
wit: 

"*  46,118.  From  Salinas,  by  Santa  Eita  and  Natividad,  to 
GabUan,  16  miles  and  back,  six  times  a  week. 

"  ^  Leave  Salinas  daily,  except  Sunday,  at  1  p.m.  ; 

"  *  Arrive  at  Gabilan  by  7  p.m.  ; 

^^  ^  Leave  Gkibilan  daily,  except  Sunday,  at  6  a.m.  ; 

"  *  Arrive  at  Salinas  by  12  m. 

"  ^Bond  required  with  bid,  $1800.* 

«V 
«' No.  46,118.     $796. 

^^  ^  This  article  of  contract,  made  on  the  15th  of  March,  1878, 
between  the  United  States  of  America  (acting  in  this  behalf 
by  the  Postmaster  General)  and  J.  D.  Carr,  contractor,  and 
A.  B.  Jackson,  of  Salinas,  Monterey  County,  California,  and 
George  Pomeroy,  of  Salinas,  Monterey  County,  California, 
as  his  sureties,  witnesseth :  That  whereas  J.  D.  Carr  has  been 
accepted,  according  to  law,  as  contractor  for  transporting  the 
mail  on  route  No.  46,118,  from  Salinas,  Cal.,  by  Santa  Bita  and 
Natividad,  to  Gabilan  and  back,  six  times  a  week,  at  $796 
per  year,  for  and  during  the  term  beginning  July  1,  1878, 
and  ending  June  80,  1882. 

#  #  ^  «  « 

"  ^  For  which  services,  when  performed,  the  said  J.  D.  Carr, 
contractor,  is  to  be  paid  by  the  United  States  the  sum  of 
$796  a  year,  to  wit :  Quarterly,  in  the  months  of  November, 
February,  May  and  August,  through  the  postmasters  on  the 
route,  or  otherwise,  at  the  option  of  the  Postmaster  General ; 
said  pay  to  be  subject,  however,  to  be  reduced  or  discontinued 
by  the  Postmaster  General,  as  hereinafter  stipulated,  or  to  be 
suspended  in  case  of  delinquency. 

" '  It  is  hereby  stipulated  and  agreed  by  the  said  contractor 
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and  his  sureties  that  the  Postmaster  General  may  discontinue 
or  extend  this  contract,  change  the  schedule  and  termini  of  the 
route,  and  alter,  increase,  decrease,  or  extend  the  service,  in 
accordance  with  law,  he  allowing  a^o  rata  increase  of  com- 
pensation for  any  additional  service  thereby  required,  or  for 
increased  speed,  if  the  employment  of  additional  stock  or 
carriers  is  rendered  necessary ;  and  in  case  of  decrease,  curtail- 
ment, or  discontinuance  of  service,  as  a  full  indemnity  to  said 
contractor,  one  month's  extra  pay  on  the  amount  of  service 
dispensed  with,  and  a  jn^o  rata  compensation  for  the  service 
retained :  Provided^  Jiowever^  That  in  case  of  increased  expe- 
dition, the  contractor  may,  upon  timely  notice,  relinquish  the 
contract. 

"*It  is  hereby  also  stipulated  and  agreed  by  the  said 
contractor  and  his  sureties  as  aforesaid  that  they  shall  for- 
feit— 

" '  1.  The  pay  of  a  trip  when  it  is  not  run,  and,  in  addition, 
if  no  sufficient  excuse  for  the  failure  is  furnished,  an  amount 
not  more  than  three  times  the  pay  of  the  trip. 

"'2.  At  least  one-fourth  of  the  pay  of  the  trip  when  the 
running  is  so  far  behind  time  as  to  fail  to  make  connection 
with  a  depending  mail. 

"  *  3.  For  violating  any  of  the  foregoing  provisions  touching 
the  transmission  of  commercial  intelligence  more  rapidly  than 
by  mail ;  or  giving  preference  to  passengers  or  freight  over, 
the  mail  or  any  portion  thereof,  or  for  leaving  the  same  for 
their  accommodation ;  or  carrying,  otherwise  than  in  the  mail, 
matter  which  should  go  by  mail ;  or  transporting  persons  en- 
gaged in  so  doing,  with  knowledge  thereof,  a  penalty  equal  to 
a  quarter's  pay. 

"  *  4.  For  violating  any  other  provision  of  this  contract  touch- 
ing the  carriage  of  the  mails,  or  the  time  and  manner  thereof, 
without  a  satisfactory  explanation  of  the  delinquency,  in  due 
time,  to  the  Postmaster  Greneral,  a  penalty  in  his  discretion. 
That  these  forfeitures  may  be  increased  into  penalties  of  a 
higher  amount,  in  the  discretion  of  the  Postmaster  Oeneral, 
according  to  the  nature  or  frequency  of  the  failure  and  the 
importance  of  the  mail:  Provided^  That  except  as  herein 
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otherwise  specified,  and  except  as  provided  by  law,  no  penalty 
shall  exceed  three  times  the  pay  of  a  trip  in  each  case.' 
»  #  #  ♦  ♦ 

[Duly  signed,  sealed  and  delivered.] 

"*oketificateof  inspeonon. 

"  *  Post-Offiob  Depabtment. 
"*  Office  of  the  Second  Assistant  Postbcastek  General. 

"'Division  of  Inspection, 
" '  Washington,  D.  C,  October  23,  1878. 
^^'Sir:  I  hereby  certify  that  the  mails  have  been  carried 
by  contractors  in  accordance  with  provisions  of  contract,  or 
orders,  on  routes  stated  herein  by  number  in  the  State  of 
California,  without  any  failures  or  delinquencies,  so  far  as 
shown  by  returns  received,  for  the  quarter  ended  September 
30,  1«78. 

*  *>  "'46,118  *  * 

"'J.  L.  French, 
" '  Acting  Second  Assistant  Postmaster  General. 
" '  To  the  Auditor  of  the  Treasury 

for  the  Post-Office  Department.' 

"On  March  22, 1882,  Second  Assistant  Postmaster  Gteneral 
addressed  a  letter  to  the  postmaster  at  Natividad  and  received 
information  from  him  on  April  6, 1882,  that  the  mail  was  not 
carried  from  Gabilan  by  way  of  Katividad  and  Santa  Rita, 
and  that  such  had  been  the  practice  since  the  present  con- 
tractor had  the  contract.  The  postmaster  at  Santa  Bita  certi- 
fied to  the  Postmaster  General  that  such  had  been  the  practice 
since  he  became  postmaster.  The  date  of  the  letters  as  to  the 
continuance  of  the  mode  of  carrying  thfi  mails  was  May  1, 
1882. 

"conclusion  of  law. 

"  Upon  the  foregoing  facts  the  court  determines,  as  a  con- 
clusion of  law,  that  the  claimant  is  entitled  to  recover  the 
sum  of  $746.26." 

Judgment  was  thereupon  rendered  in  favor  of  the  petitioner 
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for  1746.25,  from  which  the  defendant  appealed  to  this  court. 
The  opinion  of  the  Court  of  Claims  will  be  found  in  22  C.  CL 
152. 

Mr,  Attorney  Oeneral  and  Mr.  Heber  J.  May  for  appellants. 

Mr.  A.  J.  WiUard  and  Mr.  Samuel  M.  Lake  for  appellee. 

Mb.  Chief  Justice  Fulleb  delivered  the  opinion  of  the 
court. 

The  amount  sued  for  was  $782.17,  of  which  the  sura  of 
$35.92,  the  aggregate  of  some  small  deductions  upon  other 
contracts, '  was  disallowed  by  the  Court  of  Claims,  and  that 
result  accepted  by  the  claimant. 

It  appears  from  the  third  finding  that  the  Postmaster 
General  deducted  from  the  claimant's  compensation,  under 
contract  No.  46^118,  $746.25,  "which  deduction  equals  one- 
quarter  of  the  total  compensation  fixed  by  the  contract  for 
Avhole  service  under  it  during  the  period  covered  by  the  alleged 
delinquency ; "  being  the  three  years  and  three-quarters  from 
July  1,  1878,  to  March  31,  1882.  It  follows,  then,  that  the 
contractor  performed  the  service  for  the  months  of  April, 
May  and  June,  1882,  as  required  by  the  contract,  as  here- 
after considered.  As  to  $398  of  the  $746.25,  that  sum  was 
withheld  from  the  compensation  under  the  contract  in  ques- 
tion, the  last  two  quarters  not  having  been  paid,  but  the 
balance  of  $348.25  was  deducted  from  moneys  coming  to  the 
petitioner  on  other  contracts,  and  he  contends  that  it  should 
not  have  been  so  deducted,  because  that  amount  had  been 
voluntarily  paid  by  the  United  States,  and,  therefore,  could 
not  be  recovered  back.  But  if  the  contractor  was  ^ot  entitled 
to  $746.25  of  the  compensation  provided  by  this  contract,  and 
if  payments  were  made  thereon  up  to  the  last  two  quarters  by 
mistake,  for  service  that  had  not  been  performed,  or  under 
such  circumstances  as  brought  them  within  section  4057  of 
the  Revised  Statutes,  then  the  payments  could  be  recovered 
back,  and  their  deduction  in  part  from  other  money  coming  to 
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petitioner  was  proper  in  the  settleltnent  of  the  aooonntB  be- 
tween the  parties. 

Seotion  4057  is  as  follows : 

"  In  all  cases  where  money  has  been  paid  oat  of  the  fands 
of  the  Post-Offioe  •Department  under  the  pretence  that  service 
has  been  performed  therefor,  when,,  in  fact,  such  service  has 
not  been  performed,  or  as  additional  allowance  for  increased 
service  actually  rendered,  when  the  additional  allowance  ex- 
ceeds the  sum  which,  according  to  law,  might  rightfully  have 
been  allowed  th(9refor,  and  in  all  other  cases  where  money  of 
the  Department  has  been  paid  to  any  pers6n  in  consequence 
of  fraudulent  representations,  or  by  the  mistake,  collusion,  or 
misconduct  of  any  officer  or  other  employ6  in  the  postal  ser- 
vice, the  Postmaster  General  shall  caose  suit  to  be  brought  to 
recover  such  wrong  or  fraudulent  payment  or  excess,  with  in- 
terest thereon." 

This  section  was  applied  in  United  States  v.  Barlowy  <mte^ 
271,  281,  and  Mr.  Justice  Field,  in  delivering  the  opinion, 
quotes  with  approval  the  language  of  Baron  Parke  in  KeUy 
V.  SoloMriy  9  M.  &  W.  64,  68,  that  "  where  money  is  paid  to 
another  under  the  influence  of  a  mistake,  that  is,  upon  the 
supposition  that  a  specific  fact  is  true,  which  would  entitle  the 
other  to  the  money,  but  which  fact  is  untrue,  and  the  money 
would  not  have  been  paid  if  it  had  been  known  to  the  payer 
that  the  fact  was  untrue,  an  action  will  lie  to  recover  it  back, 
and  it  is  against  conscience  to  retain  it ; "  and  adds :  '^Seasons 
for  the  application  of  the  rule  are  much  more  potent  in  the 
case  of  the  contracts  of  the  government  than  of  contracts  of 
individuals;  for  the  government  must  necessarily  rely  upon 
the  acts  of  agents,  whose  ignorance,  carelessness  or  unfaithful- 
ness would  otherwise  often  bind  it,  to  the  serious  injary  of  its 
operations."  Nothing  more  need  b6  said  on  this  point,  and  this 
brings  us  to  the  real  question  in  the  case. 

Claimant  contracted  to  carry  the  mails  "  from  Salinas,  by 
Santa  Bita  and  Katividad,  to  Gabilan,  15  miles  and  back." 
The  time  to  be  taken  on  the  trip  was  specified  at  six  hours 
eacb  way.  There  is  no  ambiguity  in  this  contract,  from  which 
a  doubt  could  arise  as  to  whether  the  return  route  was  to  be 
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identical  with  the  outward  route.  Where  places  are  desig- 
nated as  on  the  line  of  a  mail  route  from  one  point  to  another 
and  back,  no  reason  is  perceived  for  their  omission  on  the  re- 
turn. There  may  be  instances  where  retracing  the  road  is  not 
deemed  important,  or  is  impracticable  in  view  of  particular 
exigencies ;  but  if  so,  the  difference  in  route  would  be  specified. 
And  where  the  transportation  is  for  a  given  number  of  miles 
and  back,  this  does  not  mean  the  number  named  one  way  and 
an  indefinite  and  less  number  the  other. 

The  contractor  was  clearly  required  to  return  to  Salinas  from 
Gabilan  by  the  same  way  he  went  to  Gabilan  from  Salinas. 

The  Court  of  Claims  did  not  take  any  other  view  of  the 
language  of  the  contract,  but  determined  the  case  to  the  con- 
trary, upon  the  ground  that  the  contract  had  been  otherwise 
'^  construed  by  the  claimant,  and  the  responsible  power  of  the 
defendants,  and  that  construction  became  and  was  the  contract  | 

at  the  time  the  services  were  performed  covered  by  the  period  \ 

of  deductions."  This  conclusion  is  reached  as  to  the  Post-Office 
Departjnent  upon  the  reasoning  that  as  ^^  it  was  the  duty  of 
the  postmasters  connected  with  the  mail  route  at  the  termini  | 

to  report  to  the  department  the  manner  in  which  the  service 
was  performed,  and  the  presumption  is,  that  they  performed  | 

their  duty  and  that  the  department  was  advised,  not  only 
during  the  time  of  the  performance  of  the  contract  in  contro-  ' 

versy  but  the  antecedent  contracts,  covering  the  same  service 
embraced  in  contract  No.  46,118 ;"  and  as  the  evidence  was, 
'Hhat  on  October  23,  1878,  the  Acting  Second  Assistant 
Postmaster  General  certified  to  the  Auditor  of  the  Treasury 
for  the  Post-Office-  Department  that  for  the  quarter  ending 
September  30, 1878,  there  had  been  no  failure  or  delinquency 
in  the  execution  of  the  contract  upon  the  part  of  the  con- 
tractor ; "  and  as  "  it  is  safe  to  assume  that  for  all  preceding 
payments  the  same  certificate  was  made,  based  upon  reports  fur-  , 

nished  by  the  postmasters  Connected  with  route  No.  46,118 ; "  ' 

the  acts  of  ^'  the  responsible  officen  of  the  department  being 
in  possession  of  the  same  information  and  knowledge  "  as  the 
postmastera,  "  commit  the  defendant  to  the  construction  of  the 
agreement  as  placed  upon  it  by  the  parties  who  performed 
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the  labor  of  its  execution,  and  who  were  cognizant  of  the  mode 
in  which  it  was  performed." 

The  Department  did  not  direct  or  afflrmatiyeiy  permit  the 
contractor  to  pursue  the  course  he  did,  and  if  he  could  recover 
in  whole  or  in  par£,  upon*  the  ground  of  an  acquiescence  equir- 
alent  to  assent  in  a  certain  mode  of  dealing  with  the  subject 
matter  of  the  contract,  the  burden  was  on  him  to  show 
knowledge  or  information  by  the  Department  of  his  conduct 
in  the  premises.  Ko  evidence  to  establish  such  k\iowledge 
or  information  having  been  adduced,  the  case  was  made  to 
rest  upon  the  presumption  that  the  postmasters  at  the  termini, 
where  the  schedules  of  the  time  of  the  arrival  and  departure 
of  the  mails  were  k^pt  and  registers  thereof  made  and  re- 
turned, were  acquainted  with  the  terms  of  the  contract  tod 
claimant's  non-compliance  therewith,  and  this  being  presumed, 
upon  the  further  presumption  that  they  must  have  reported 
the  failure  in  performance  to  the  Department. 

In  United  States  v.  Bass,  92  U.  S.  281,  284,  Mr.  Justice 
Strong,  speaking  for  the  court,  says : 

'^  The  presumption  that  public  officers  have  done  their  duty, 
like  the  presumption  of  innocence,  is  undoubtedly  a  legal  pre- 
sumption; but  it  does  not  supply  proof  of  a  substantive  fact 
Best,  in  his  Treatise  on  Evid.  sect.  800,  says:  'The  true 
principle  intended  to  be  asserted  by  the  rule  seems  to  be^  that 
there  is  a  general  disposition  in  courts  of  justice  to  uphold 
judicial  and  other  acts  rather  than  to  render  them  inoperative ; 
and  with  this  view,  where  there  is  general  evidence  of  acts 
having  been  legally  and  regularly  done,  to  dispense  with 
proof  of  circumstances,  strictly  speaking,  essential  to  the 
validity  of  those  acts,  and  by  which  they  were  probably 
accompanied  in  most  instances,  although  in  others  the  as- 
sumption may  rest  on  grounds  of  public  policy.'  IN'owhere  is 
the  presumption  held  to  be  a  substitute  for  proof  of  an  inde- 
pendent and  material  fact." 

Section  8849  of  the  Revised  Statutes  provides  that  ^^  every 
{XMtmaster  shall  promptly  report  to  the  Postmaster  General 
every  delinquency,  neglect,  or  malpractice  of  the  contractors, 
their  agents  or  carriers,  which  comes  to  his  knowledge." 
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By  none  of  the  findings  of  fact  is  it  shown  that  the  delin-  ' 

(]uency  in  question  ever  came  to  the  knowledge  of  the  post- 
masters at  the  termini  of  this  mail  route.    But  under  Finding  I 
YI  it  appears  that  ''on  March  22,  1882,  Second  Assistant            | 
Postmaster  General  addressed  a  letter  to  the  postmaster  at            I 
Natividad  and  received  information  from  him  on  April  6,            | 
1882,  that  the  mail  was  not  carried  from  Gabilan  by  way  of            | 
Katividad  and  Santa  Rita,  and  that  such  had  been  the  prac- 
tice since  the  present  contractor  had  the  contract.    The  post- 
master at  Santa  Rita  certified  to  the  Postmaster  General  that  , 
such  had  been  the  practice  since  he  became  postmaster.    The 
date  of  the  letters  as  to  the  continuance  of  the  mode  of  carry- 
ing the  mails  was  May  1,  1882;"  and  from  Finding  III,  that 
the  Postmaster  General  instantly  repudiated  that  manner  of 
carrying  the  mails,  and  that  they  were  not  so  carried  for  the 
remaining  quarter  under  the  contract. 

Of  course  the  postmasters  at  Santa  Rita  and  Natividad  knew 
that  the  mails  did  not  come  back  through  those  places,  but  it 
does  not  follow  that  they  were  aware  that  the  contractor  was 
obliged  so  to  carry  them.  Indeed,  as  they  made  no  effort 
to  have  this  state  of  things  remedied,  so  far  as  appears,  it  is 
rather  to  be  presume  that  they  were  not  aware  that  it  was 
the  result  of  the  delinquency  of  the  contractor. 

The  fact  of  knowledge  on  the  part  of  the  postmasters  of 
the  dehnquency,  from  which  the  inference  is  drawn  that  they 
reported  it,  was  a  fact  to  be  proven  and  not  to  be  presumed. 
If  they  knew  of  the  delinquency  it  was  undoubtedly  their 
duty  to  report  it,  but  it  is  not  to  be  assumed  that  they  did 
report  it,  without  some  evidence  of  such  knowledge;  and 
upon  this  record  the  irresistible  inference  is  thjit  the  delin- 
<juency,  if  reported,  would  not  have  been  permitted  to  con- 
tinue. 

The  certificate  of  the  Second  Assistant  Postmaster  General 
is  dated  October  23,  1878,  and  states  that  the  mails  had  been 
carried  ''  without  any  failures  or  delinquencies,  so  far  as  shown 
by  returns  received,  for  the  quarter  ended  September  30, 
1878."  As  the  contract  was  a  plain  one,  and  was  not  per- 
formed according  to  its  terms,  we  think  this  certificate  indi- 
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cates  dearly  that  the  "returns  recseived"  did  not  show  tho 
non-performance.  So  far  from  strengthening  the  alleged  pre- 
sumption that  the  postmasters  reported  the  facts  as  they 
existed)  its  effect  is  to  the  contrary.  What  they  did  report, 
in  fact,  is  not  shown;  and,  inasmuch  as  under  Finding  VI 
no  other  inference  can  be  drawn  than  that  the  first  informa- 
tion that  the  Postmaster  General  had  that  the  mail  was  not 
carried  from  Gabilan  by  way  of  Natividad  and  Santa  Rita, 
was  April  6, 1882,  we  cannot  accept  the  conclusion  that  the 
responsible  officers  of  the  Department  were  in  posiession  of 
information  and  knowledge  of  the  conduct  of  the  contractor 
before  that  time,  and  acquiesced  in  the  manner  in  which  he 
carried  the  mails  during  the  period  in  question,  or  during  the 
preceding  years,  in  respect  to  which  it  is  found  that  he  so 
operated  the  route  under  a  similar  contract. 

We  can  find  nothing  in  the  findings  to  justify  us  in  holding 
that  the  Department  paid  this  claimant  the  full  measure  of 
his  compensation  prior  to  March  31,  1882,  with  knowledge  of 
the  manner  in  which  he  was  performing  the  work,  or  that  the 
Department  ever  put  the  interpretation  upon  the  contract 
which  is  now  contended  for,  or  induced  the  contractor  to 
enter  into  the  contract  by  reason  of  any  such  interpretation 
on  its  part.  The  deduction  of  $7-16.25  was  properly  made, 
and  the  conclusion  of  law  on  the  facts  found  was  erroneous. 

The  judgment  ie  reversed  and  the  cmiee  remanded  with  di- 
rectione  to  enter  jtidgment  ^or  the  United  States. 


FORBES  LITHOGRAPH  MANUFACTURING  COM- 
PANY V.  WORTHINGTON. 

KKBOB  TO  THB   QIBCUrr  OOUBT  OF    THE    TTNrTED    STATES    FOR  THK 
DISTRICT  OF  MASSACHUSETTS. 

No.  188.    Submitted  December  18, 188».  —  Decided  December  28, 1880. 

Flalntur  Imported  Into  the  United  States  a  quantity  of  iron  advertising  or 
show  cards  of  yarloas  sizes.    Tliey  were  sold  here  for  advertising  pnr- 


Digiti 


zed  by  Google 


656  OCTOBEE  TERM,  1889. 

Statement  of  the  Case. 

poses,  %o  hang  on  walls,  or.  In  windows,  In  pnbllc  places,  and  contained 
generally  the  name  of  the  person  or  of  the  article  advertised  ^and  some 
picture  or  ornament*  which  were  printed  from  11thogn4>hlc  stones 
upon  the  plates  of  sheet  iron  in  the  same  way  that  lithognH;>hing  is 
done  upon  paper  or  cardboard.  The  principal  part  of  the  value  of  the 
completed  card  was  in  the  printing  done  upon  the  material,  and  not  in 
the  material  itself;  Heldt  that  they  were  subject  to  a  duty  of  45  per 
cent  ad  valorem  as  manufactures,  etc.,  not  specially  enumerated  or.  pro- 
vided for,  composed  wholly  or  in  part  of  iron,  lyider  the  last  paragraph 
of  Schedule  C,  Bev.  Stat.  §  2502,  as  enacted  March  8,  1888,  2S  Stat.  €01, 
c.  121 ;  and  not  as  printed  matter  not  specially  enumerated  or  provided 
for,  under  the  first  paragraph  of  Schedule  M.  in  the  same  amending  act. 

This  cause  was  heard  by  the  district  judge  for  the  District 
of  New  Hampshire,  holding  the  Circuit  Court,  upon  the  fol- 
lowing agreed  statement  of  facts: 

"  This  was  an  action  in  which  the  writ  was  dated  April  18, 
1884,  brought  by  the  Forbes  Lithograph  Manufacturing  Com- 
pany, a  corporation  located  at  Boston,  in  said  district,  to  re- 
cover back  $1081.42,  the  amount  of  duties  alleged  by  them  to 
have  been  illegally  exacted  by  the  defendant  Worthington, 
as  collector  of  the  port  of  Boston,  on  certain  merchandise 
described  in  the  invoice  and  entries  as  Mron  show-cards' 
iraportifed  by  them.  The  pleadings  may  be  referred  to.  The 
plaintiffs  imported  these  cards  into  the  port  of  Boston  from 
Paris,  in  France,  by  different  steamers  from  Liverpool,  the 
importations  being  made  in  ten  separate  lots,  and  extending 
from  December  19, 1883,  to  April  2,  1884. 

'^  On  each  importation  as  received  the  plaintiffs  paid  the  as- 
sessed duties  under  protest,  and  duly  filed  such  protest  with  the 
collector  and  their  appeal  with  the  Secretary  of  the*  Treasury. 
A  copy  of  one  of  the  protests,  which  may  stand  for  all,  is 
hereto  annexed  and  marked  ^  A,'  and  this  action  was  season- 
ably brought. 

"  The  collector  exacted  a  duty  of  forty-five  per  centum  ad 
valorem  (amounting  in  the  aggregate  to  $2432.62),  under  the 
clause  in  Schedule  C  (last  section)  of  the  tariff  law  of  March 
3,  M83,  which  is  as  follows :  *  Manufactures,  articles,  or  wares, 
not  specially  enumerated  or  provided  for  in  this  act,  composed 
wholly  or  in  part  of  iron    ...    or  any  other  metal,  and 
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whether  partly  or  wholly  manufactured,  forty-five  per  centum 
ad  valorem,'  while  the  said  importers  claimed  that  the  goods 
were  dutiable  at  twenty-five  per  centum  ad  valorem  only,  (the 
aggregate  amounting  to  $1351.20,)  under  the  clause  in  Schedule 
M,  (first  section,)  which  is  as  follows :  ^  Books,  pamphlets,  bound 
or  unbound,  and  all  printed  matter,  not  specially  enumerated 
or  provided  for  in  this  act,  engravings,  bound  or  unbound, 
etchings,  illustrated,  books,  maps  and  charts,  twenty-five  per 
centum  ad  valorem.' 

^^  The  difference  between  the  amount  of  said  duties,  at  forty- 
five  per  cent  and  at  twenty-five  per  cent,  is  $1081.42,  which 
is  the  amount  that  the  plaintiffs  claim  in  this  case. 

^'  All  the  goods  charged  with  the  duties  were  iron  show- 
cards  or  advertising  cards  or  signs. 

"  They  were  manufactured  in  Paris  on  orders  given  by  the 
said  importers  to  fill  orders  from  parties  here,  who  used  them 
for  advertising  purposes  (to  hang  on  the  walls  or  in  windows 
or  in  public  places,  to  give  to  customers,  etc.).  The  importers 
imported  and  sold  them  to  the  consumers  here  for  such  adver- 
tising purposes  only.  The  cards  were  of  different  sizes,  being 
on  the  average  about  a  foot  long  by  six  inches  wide,  and  con- 
tained generally  the  name  of  ihe  person  and  of  the  article 
advertised,  with  some  picture  or  ornament  thereon  —  for  ex- 
ample, as  follows : 

BREWERY  KOBEKT   SMITH'S  aTdI 

ESTABLISHED  1876. 


r^ 


Head  of 


INDIA  PALE   ALE  &   BROWK   STOUT, 
Ik  Bottjlb.  PHILADELPinA.  On  Drauqht. 

U.  S.  A. 

TJTtfrMXx'cREMrrzVpAlUS. ^        FOiVbES  Oo"  H0ST<)N~  Soli  'aobntsi! 

"  These  cards  were  prepared  in  different  colors  on  plates  of 
sheet  iron.    It  is  agreed,  if  relevant  to  the  issue,  that  tlie  value 
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of  the  iron  plates  before  the  printing  was  put  upon  them  was 
about  two  or  three  cents  each,  and  that  the  other  material  of 
the  card  as  material  was  of  like  trifling  value,  while  that  of 
the  completed  card  or  sign  was  about  twenty  to  twenty-five 
cents. 

"These  cards  or  signs  were  lithographed  (that  is  to  say, 
printed)  from  lithographic  stones  on  hand  presses  in  the  same 
way  that  lithographing  is  done  on  paper  or  on  card-boanl. 
Samples  of  said  cards  are  filed  herewith,  marked  'Exhibit  IV 
and  may  be  referred  to  at  the  hearing. 

"  The  case  is  submitted  by  the  parties  on  the  above  as  an 
agreed  statement  of  facts. 

"  If  upon  the  foregoing  facts  the  merchandise  should  have 
been  assessed  at  25  per  cent,  judgment  is  to  be  rendered  for  the 
plaintiffs  for  $1081.42  and  costs;  otherwise  for  defendant  for 
costs." 

Copy  of  the  protest  was  attached  to  the  statement,  and  sam- 
ples of  the  cards  accompanied  it  as  exhibits. 

The  court  found  for  the  defendant  and  entered  judgment 
accordingly,  and  a  writ  of  error  was  sued  out  from  this  court 
upon  exceptions  to  the  findings  and  rulings.  The  opinion  is 
reported  in  25  Fed.  Eep.  899. 

Mr.  Selwyn  Z,  Bowman  tor  plaintiff  in  error. 

J/r.  Assistant  Attorney  General  Maury  for  defendant  in 
error. 

Mr.  Chief  Justice  Fuller  delivered  the  opinion  of  the 
court. 

TVe  concur  with  the  district  judge  in  his  conclusion  that 
these  iron  show-cards  were  properly  assessed  as  manufactures 
of  iron  not  specially  enumerated  or  provided  for  in  the  act  of 
March  3,  1883,  and  as  such  liable  to  duty  under  the  last  para- 
graph of  Schedule  C  of  section  2502  of  the  Revised  Statutes, 
as  enacted  by  that  act,  which  reads : 

^'  Manufactures,  articles  or  wares,  not  specially  enumei^tcd 
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or  provided  for  in  this  act,  composed  wholly  or  in  part  of  iron, 
steel,  copper,  lead,  nickel,  pewter,  tin,  zinc,  gold,  silver,  plati- 
nnm,  or  any  other  metal,  and  whether  partly  or  wholly  man- 
nfaetured,  forty-five  per  centam  ad  valorem."  22  Stat.  601, 
c.  121. 

This  is  conceded  by  plaintiff  in  error  unless  the  articles  were 
dutiable  as  "printed  matter"  under  the  first  paragraph  of 
Schedule  M  of  that  section,  22  Stat.  510,  c.  121,  which  is 
quoted  in  the  statement  of  facts,  and  given  hereafter. 

The  diligence  of  counsel  has  furnished  us  with  definitions, 
from  many  dictionaries  and  encyclopaedias,  of  the  words 
"print,"  "printing"  and  "printed  matter,"  from  which  it  is 
argued  that  the  essential  feature  of  printing  is  not  the  sub- 
stance on  which  the  printing  is  done,  but  the  mode  of  makihg 
the  impression.  But  the  question  here  is  not  whether  these 
iron  show-cards,  being  lithographed  or  printed,  could  be  styled 
"printed  matter"  within  the  meaning  of  these  words  as  given 
by  lexicographers,  but  whether  they  were  "  printed  matter " 
as  those  words  are  used  in  Schedule  M  of  the  act  of  March  3, 
1883. 

There  was  no  evidence  that  signs  of  this  kind  were  known 
commercially,  or  by  printers,  bookbinders,  dealers  in  books, 
pamphlets  or  periodicals,  or  others,  as  "  printed  matter." 

In  Arthur  v.  MoUer^  97  U.  S.  365,  certain  chromo-lithographs 
printed  from  oil  stones  upon  paper  were  held  subject  to  the 
duty  levied  upon  printed  paper ;  and  Mr.  Justice  Hunt,  in  de- 
livering the  opinion  of  the  court,  says  that  "  the  term  '  print ' 
or  Sprinting'  includes  the  most  of  the  forms  of  figures  or 
characters  or  representations,  colored  or  uncolored,  that  may 
be  impressed  on  a  yielding  surface ; "  and  that  "  the  pictures 
in  question  were  printed  from  lithographic  stones,  by  succes- 
sive impressions,  each  impression  giving  a  different  portion  of 
the  view  and  of  a  different  color.  Like  other  pictures,  they 
are  made  and  used  for  the  purpose  of  ornament.  Equally 
with  engravings,  copper  plates  and  lithographs,  they  are 
printed,  and  properly  fall  within  the  statutory  designation  of 
printed  matter.  If  further  argument  were  needed  it  would  be 
found  in  the  principle  nosoitur  a  sociis.    ^  Printed  matter '  is 
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named  in  the  list  with  engravings,  maps,  charts,  illustrated 
impers.    With  these  printed  pictures  are  naturally  associated." 

Undoubtedly  the  words  "printed  matter"  are  popular^ 
considered  as  applying  to  paper  or  some  similar  substance 
commonly  used  to  receive  the  impression  of  letters,  characters 
or  figures  by  type  and  ink,  and  reference  to  the  legislation  of 
Congress  demonstrates  that  the  phrase  Tylus  used  in  the  sched- 
ule in  question  in  this  sense. 

By  section  18  of  the  act  of  March  2, 1861,  fixing  duties  on 
imports,  etc.,  a  duty  of  fifteen  per  centum  ad  valorem  was- 
levied  "  on  all  books,  periodicals   and    pamphlets,  and  all 
printed  matter  and  illustrated  books  and  papers."     12  Stat. 
187. 

In  aBction  94  of  the  act  of  June  30,  1864,  appears  this 
paragraph : 

'^  On  all  printed  books,  magazines,  pamphlets,  reviews  and 
all  other  similar  printed  publications,  except  newspapers,  a 
duty  of  five  per  centum  ad  valorem."     13  Stat.  267. 

By  "  Schedule  M,  Sundries,"  of  section  2504  of  the  Bevised 
Statutes,  it  is  provided : 

"  Boojis,  periodicals,  pampUets,  blank  books,  bound  or  un- 
bound, and  all  printed  matter,  engravings,  bound  or  unbound, 
illustrated  books  and  papers,  and  maps  and  charts,  twenty- 
five  per  centum  ad  valorem."    Rev.  Stat.  2d  ed.  474. 

In  section  2502,  of  Title  33,  of  the  Revised  Statutes  as 
enacted  by  the  act  of  March  3,  18S3,  the  first  paragraph  of 
the  schedule  headed  "  Schedule  M,  Books,  Papers,  etc.,"  reads : 

"Books,  pamphlets,  bound  or  unbound,  and 'all  printed 
matter,  not  specially  enumerated  or  provided  for  in  this  act, 
engravings  bound  or  unbound,  etchings,  illustrated  bool^, 
maps  and  charts,  twenty-five  per  centum  ad  valorem."  22 
Stat.  510. 

And  then  follow  nine  paragraphs,  making  ten  in  all  in  this 
schedule,  relating  to  blank  books,  bound  or  unbound,  and 
blank  books  for  press  copying;  paper,  sized  or  glued,  suitable 
only  for  printing  paper;  printing  paper,  unsized,  used  for 
books  and  newspapers  exclusively;  manufactures  of  paper 
not  specially  enumerated ;  sheathing  paper ;  paper  boxes,  and 
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all  other  fancy  boxes ;  paper  envelopes ;  paper  hangings  and 
paper  for  screens  or  fir^rboards,  paper  antiquarian^  demy, 
drawing,  elephant,  foolscap,  imperial,  letter,  note,  and  all 
other  paper  not  specially  enumerated  or  provided  for  in  the 
act ;  pulp,  dried,  for  paper-makers'  use. 

It  is  very  clear  that  these  iron  signs  were  not  dutiable  under 
a  schedule  headed  '^  books,  papers,  etc.,"  and  confined  throi^gh- 
out  to  the  subject  matter  thus  indicated. 

If  a  duty  had  been  imposed  on  iron  show-cards  eo  nomine^ 
the  latter  would  not  have  been  dutiable  as  ^^  manufactures  of 
iron,"  any  more  than  "  braces  and  suspenders,"  though  made 
of  rubber,  were  dutiable  as  "manufactures  of  rubber,"  Arthur 
V.  DavieSy  96  TJ.  S.  135,  or  "  artificial  flowers,"  though  made 
of  cotton,  were  dutiable  as  "  manufactures  of  cotton."  Arthur 
V.  JRheimSy  96  TJ.  S.  143.  The  specific  designation  would  pr^ 
vail  over  the  general  words  which  otherwise  embraced  the  arti- 
cle. In  Arthur  v.  Jacohy^  103  U.  S.  677,  decorated  porcelain 
ware  being  subject  to  one  rate  of  duty  and  pictures  to  another, 
it  was  held  that  where  it  appeared  that  certain  pictures  had 
he^Q  painted  by  hand  on  porcelain,  which,  it  was  proved,  "  did 
not  in  itself  constitute  an  article  of  chinaware,  being  manufac- 
tured simply  as  a  ground  for  the  painting,  and  not  for  any  use 
independent  of  the  paintings,"  they  were  taxable  as  pictures 
and  not  as  decorated  porcelain  ware.  The  question  decided, 
as  stated  by  Mr.  Chief  Justice  Waite  at  the  close  of  the  opin- 
ion, was  that  "the  goods  were  not  chinaware,  but  paintings." 

But  here  the  articles  were  clearly  manufactures  of  iron,  and 
were  not  "  printed  matter,"  within  the  meaning  of  the  clause 
relied  on  by  the  plaintiff,  because  those  words,  as  there  used, 
applied  only  to  articles  ejusdem,  generis  with  books  and  pam- 
phlets, which  iron  show-cards  were  not. 

"We  find  no  difficulty  in  concluding  thai  the  case  was  prop- 
erly decided,  and  the  judgment  is 

Affirmed, 
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MILLER  V.  TEXAS  AND  PACIFIC  RAILWAY 
COMPANY. 

WORRALL  V.  TEXAS  AND  PACIFIC  RAILWAY 
COMPANY. 

DUNLAP  V.  TEXAS  AND  PACIFIC  RAILWAY 
COMPANY. 

APPEALS  FBOM    THE    GIBOUIT  OOUBT    OF    THE    UNITED    STATES    FOB 
THE  NORTHERN   DISTRICT  OF  TEXAS. 

Nm.  737,  867,  868.    Submitted  January  2, 1880.  —  Decided  January  6, 1880. 

R.,  a  citizen  of  Texas,  made  his  will  there  June  7,  1848,  by  which  he  de- 
vised all  his  property «  Inclnding  the  real  estate  in  controversy,  (1)  to 
his  wife  for  twenty-on^  years  after  his  d/eath;  (2)  after  that  to  his  oil- 
spring,  child  or  children  by  his  said  wife ;  (3)  In  the  event  of  the  death 
of  his  wife  without  offspring  by  him,  to  the  children  of  M.  by  M*.s  then 
wife,  who  was  a  sister  of  R.'s  wife;  (4)  in  the  event  of  the  death  of  the 
offspring  which  he  might  have  by  his  wife,  to  his  wife  for  life.  M.  was 
named  as  executor  of  the  will.  K.  died  January  10,  1850,  leaving  surviv- 
ing his  wife  and  an  infant  son.  This  son  was  bom  after  the  making  of 
the  will  and  died  In  1854.  The  will  was  duly  proved  by  the  executor 
shortly  after  R.'s  death.  About  six  months  after  R.*s  death  his  widow 
married  F.,  by  wTiom  she  had  several  children.  Two  years  after  the 
probate  of  the  will  F.  and  his  wife  commenced  proceedings  to  have  the 
will  declared  null  and  yoid  on  the  ground  that  the  property  was  com- 
munal property.  In  these  proceedings  the  executor  was  defendant,  and 
a  guardian  ad  litem  was  appointed  for  the  infant,  and  such  proceed- 
ings were  had  therein  that  in  October,  1852,  a  decree  was  entered,  declar- 
ing the  will  to  be  null  and  void,  and  setting  it  aside ;  Held^ 

(1)  That  the  devise  to  the  children  of  M.  was  a  contingent  remainder, 

to  vest  only  In  case  of  tlie  death  of  the  testator's  wife  without  off- 
spring by  him,  and  limited  after  the  fee  which  was  primarily  given 
to  the  testator's  chUd; 

(2)  That,  the  executor  being  a  defendant  and  appearing  and  answering, 

and  the  Infant  son  being  represented  by  a  guardian  ad  Uiem,  and 
the  executor  being  interested  on  behajf  of  his  own  children  that 
•  the  will  should  stand,  (If  that  was  of  any  consequence,)  all  the 
necessary  parties  were  before  the  court  to  sustain  the  decree ; 
(8)  That  the  decree  could  not  be  attacked  collaterally,  and  was  binding 
on  the  children  of  M. 
Jfe Arthur  v.  Scott,  113  U.  S.  840,  distinguished  from  this  case. 
A  contingent  Interest  In  real  estate  or  an  executory  devise  te  bound  by  ju- 
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dici&t  proceedings  affecting  the  real  estate,  where  the  court  has  before  it 
aU  parties  that  can  be  brought  ^f  ore  it  in  whom  the  present  estate  of 
Inheritance  is  vested,  and  the  court  acts  upon  the  property,  according 
to  the  rights  that  appear,  without  fraud. 

In  Texas  an  equitable  claim  of  title  to  real  estate  is  equally  available  with  a 
legal  one. 

In  Texas,  the  holder  of  a  head-right  certificate  could  locate  it  upon  a  tract 
of  public  land,  and  then  abandon  the  location  and  locate  it  upon  another 
tracts  and,  in  such  case  the  abandoned  tract  became  thereby  again  public 
land,  subject  to  location  by  other  parties. 

From  the  evidence  it  would  appear  that  the  Rutledge  certificate  which  is  in 
controversy  in  this  case  was  iii  the  land  office  in  Texas  on  or  before 
August  1,  1857,  in  compliance  with  the  requirements  of  the  act  of  the 
Legislature  of  Texas  of  August  1, 1856.    1  PaschaVs  Digest,  701,  art  4210. 

By  the  act  of  the  legislature  of  Texas  of  April  25, 1871, 2  PaschaVs  Digest, 
1458,  arts.  7096-7099,  it  was  provided  that  a  certificate  of  location  and 
survey  of  public  lands,  not  on  file  at  the  passage  of  that  act,  and  not 
withdrawn  for  locating  an  unlocated  balance,  should  be  returned  to  and 
filed  in  the  office  within  eight  months  thereafter,  or  the  location  and  sur- 
vey should  be  void;  Heldy  that  in  the  absence  of  clear  proof  that  a  valid 
located  certificate  was  not  on  file  there  within  the  statutory  time,  the 
court  would  not  raise  such  a  presumption  in  favor  of  another  title,  super- 
posed upon  the  land  at  a  time  when  the  certificate  was  valid  and  posses- 
sion was  enjoyed  under  it. 

The  practice  of  locating  land  certificates  upon  prior  rightful  locations  is  not 
favored  by  the  laws  of  Texas. 

The  failure  of  the  holder  of  a  head-right  certificate  in  Texas  to  complete  his 
title,  by  complying  with  statutory  provisions  in  regard  to  the  filing  of 
his  certificate,  enures  to  the  benefit  of  the  State  alone. 

In  Texas  the  rights  of  a  subsequent  locator,  having?  actual  notice  of  a  prior 
location,  are  postponed  to  the  superior  rights  of  the  prior  locator, 
although  the  subsequent  location  may  have  passed  into  a  patent. 

The  provisions  in  the  constitution  and  laws  of  Texas  respecting  the  loca- 
tion of  land  certificates,  reviewed. 

In  Texas  land  certificates  are  chattels,  and  may  be  sold  by  parol  agreement  and 
delivery,  the  purchaser  and  grantee  thereby  acquiring  the  right  to  locate 
a  certificate  and  to  take  out  a  patent  in  his  own  name  and  to  his  own  use. 

The  failure,  in  a  certificate  of  acknowledgment  of  a  deed  of  the  separate 
property  of  a  married  woman  in  Texas,  to  state  that  she  was  examined 
apart  from  her  husband,  cannot  be  supplied  by  proof  that  such  was  the  fact. 

In  Texas  an  habendum  to  a  deed  running  "  to  have  and  to  hold  to  him  tlic 
said'*  grantee,  "  his  heirs  and  assigns  forever^  free  from  the  just  claim 
or  claims  of  any  and  all  persons  whomsoever,  claiming  or  to  claim  the 
same,*'  imports  a  general  warranty  and  estops  the  grantor  and  his  heirs 
from  setting  up  an  adverse  title  against  the  grantee. 

On  the  facts  the  court  holds  that  the  statute  of  limitations  of  Texas  is  a 
complete  bar  to  the  claims  set  up  by  the  complainants,  both  in  the  orig- 
inal bill  and  in  the  cross-bills. 
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In  EQunr.  The  suit,  as  it  was  commenced  in  a  state  court 
in  Texas,  was  an  action  of  trespass ;  bnt^  on  its  removal  to  the 
Circnit  Court  of  the  Fnited  States,  a  repleader  took  place  on 
the  equity  side  of  the  court  The  original  bill  and  the  cross- 
bills were  dismissed,  from  which  decree  this  appeal  was  taken. 
The  case  is  stated  in  the  opinion. 

Mr.  F.  O.  Morris  tot  Miller  and  others,  appellants. 

Mr.  J.  M.  Morphia  tor  Worrall  and  others,  appellants. 

Mr.  Sawnie  Robertson  tor  William  Dunlap,  Virlinda  M. 
Tilney,  joined  with  her  husband,  R.  P,  Tilney,  John  Graham, 
Mary  C.  Cook  and  John  Cook  by  his  next  friend  Mary  C. 
Cook,  appellants  in  No.  868,  and  appellees  in  737,  and  867. 

Mr.  A.  S.  Lcvtkrop  for  the  Texas  and  Pacific  Bail  way  Com- 
pany, appellee. 

Mb.  Justiok  Bradley  delivered  the  opinion  of  the  court. 

This  suit  was  originally  an  action  of  trespass  to  try  title, 
brought  in  March,  1884,  in  the  District  Court  of  Tarrant 
County,  Texas,  by  William  L.  Focter  and  his  children,  William 
D.  Foster  and  others,  against  Elizabeth  J.  Daggett  and  her  hus- 
band, £.  B.  Daggett,  and  The  Texas  and  Pacific  Railway  Com- 
pany, The  Missouri  Pacific  Railway  Company,  The  Fort  Worth 
and  Denver  Railway  Company  and  The  Gulf,  Colorado  and 
Santa  F6  Railway  Company,  to  recover  possession  of  320  acres 
of  land  in  the  city  of  Fort  Worth.  Much  of  the  land  in  ques- 
tion is  laid  out  in  streets  and  covered  with  buildings,  and  nearly 
100  acres  of  it  is  occupied  by  the  said  railroad  companies,  or 
some  of  them,  for  their  tracks,  station  houses,  freight  depots, 
shops,  etc.  The  plaintiffs  claimed  title  as  heirs  at  law  of  one 
Thomas  P.  Rutledge,  through  Eliza  A.  Foster,  wife  of  William 
L.  Foster,  and  mother  of  the  other  plaintiffs,  who  had  been 
the  wife  and  widow  of  said  Rutledge,  and  mother  of  his  only 
son,  deceased.  The  defendants  filed  answers,  claiming  the 
lands  under  an  alleged'  purchase  from  Rutledge  of  his  head- 
right  certificate  under  which  the  lands  were  located^  and  also 
under  an  independent  title  derived  by  purchase  from  the  heirs 
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of  one  John  Childress ;  and  also  by  long  and  undisturbed  pos- 
session. 'No  patent  for  the  lands  had  ever  been  granted  on  the 
Eutledge  title,  which  was  older  than  the  Chfldress  title ;  but 
a  patent  was  granted  on  the  latter  in  June,  1868 :  so  that  the 
various  claims  under  the  Butledge  title  wefre  of  an  equitable 
character,  which,  in  the  Texas  jurisprudence,  is  equally  avail- 
able with  the  legal  title. 

In  October,  1884,  Thomas  H.  Miller  and  others,  children  of 
one  Alsey  S.  Miller,  intervened  in  the  suit  as  plaintiffs,  claim- 
ing the  same  land  as  devisees  of  Thomas  P.  Eutledge. 

On  the  20th  of  April,  1885,  William  Dunlap  and  others  filed 
their  petition  in  the  suit,  claiming  one-half  interest  in  the  lands 
as  heirs-at-law  of  Adaline  S.  Worrall,  wife  of  one  I.  E. 
Worrall ;  and  on  the  23d  of  March,  1886,  Martha  E.  Worrall 
and  others  intervened  as  plaintiffs,  claiming  the  other  half 
interest  in  the  lands  as  heirs-at-law  of  said  Adaline,  through 
the  said  L  E.  Worrall.  The  Dunlaps  and  the  Worralls  claim 
under  the  same  right,  and  allege  that  Adaline  S.  Worrall  be- 
came entitled  to  the  lands  by  purchase  from  the  heirs  of  John 
Childress,  and  that,  on  her  dying  without  issue  in  1870,  her 
brothers  and  sisters,  represented  by  William  Dunlap  and 
others,  inherited  one-half  of  Jier  interest,  and  her  husband,  I. 
E.  Worrall,  represented  by  his  mother,  Martha  E.  Worrall,  and 
others,  inherited  the  other  half. 

In  December,  1885,  the  original  plaintiffs,  William  L.  Foster 
and  his  children,  took  a  non-suit,  and  were  dismissed  out  of  the 
case,  leaving  three  sets  of  claimants  to  the  land,  to  wit :  (1)  the 
original  defendants,  the  Daggetts  and  the  railroad  companies, 
who  were  in  possession,  claiming  under  all  the  titles;  (2) 
Thomas  H.  Miller  and  others,  claiming  as  devisees  of  Thomas 
P.  Eutledge;  (3)  the  Dunlaps  and  the  Worralls,  claiming 
under  John  Childress,  through  Adaline  S.  Worrall. 

In  March  term,  1886,  the  last  set  of  claimants,  William 
Dunlap  and  others,  and  Martha  E.  Worrall  and  others,  who 
were  citizens  of  other  states  than  Texas,  removed  the  pro- 
ceedings into  the  Circuit  Court  of  the  United  States  for  the 
Korthem  District  of  Texas ;  and  in  that  court  a  repleader 
took  place  on  the  equity  side  of  the  court.    Thomas  H.  Miller 
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and  others,  claiming  as  devisees  of  Kutledge,  filed  a  bill  to 
maintain  their  alleged  equitable  title  to  the  land,  and  made 
the  other  parties  defendants,  who  all  filed  answers ;  and  the 
intervenors,  Dunlap  and  others  and  Worrall  and  others,  also 
filed  separate  cross-bills,  to  w^hich  the  other  parties  filed  an- 
swers. The  court  below  dismissed  both  the  original  and  cross- 
bills, and  this  appeal  is  brought  from  that  decree. 

The  land  in  question,  when  the  titles  set  up  by  the  com- 
plainants originated  in  1852  and  1868,  was  of  small  yalue; 
but  having  become  the  site  of  a  portion  of  the  city  of  Fort 
Worth,  and  of  an  important  railroad  centre,  it  has  acquired 
a  very  great  value,  and  is  the  subject  of  earnest  litigation. 

The  Kutledge  title  originated  under  a  head-right  for  320 
acres  of  land  in  Texas,  granted  in  October,  1846,  to  Thomas 
P.  Kutledge  as  an  emigrant,  by  the  board  of  land  commis- 
sioners of  Gonzales  County,  where  he  then  resided.  It  is 
alleged  by  the  defendants,  and  proof  was  adduced  to  show, 
that  Eutledge  sold  this  certificate  to  one  Matthew  Brinson  in 
or  about  18-1:8,  and  that  Brinson  sold  it  to  one  M.  T.  Johnson 
in  1851.  It  was  located  by  Johnson  (in  Butledge's  name)  on 
the  premises  in  dispute  in  1851  or  1852,  and  a  survey  in  pur- 
suance of  such  location  was  made  January  8,  1852,  by  A.  J. 
Lee,  deputy  surveyor  for  the  Robertson  Land  District.  It  had 
previously  been  located  on  lands  in  Fannin  County,  but  the 
evidence  shows  (as  we  think)  that  that  location  was  aban- 
doned, and  that  the  location  on  the  lands  in  dispute  took 
the  place  of  it. 

The  following  is  the  copy  of  the  survey  made  by  Lee,  to 
wit : 

"  Thb  State  op  Texas,  Rohertaon  Land  District : 
^'  I  have  surveyed  for  Thomas  P.  Rutledge  320  acres  of  land 
situated  in  Tarrant  County,  about  f  of  a  mile  8.  E.  from  I'ort 
Worth  and  5^  miles  S.  44:  W.  from  Birdville,  by  virtue  of  bis 
head-right  certificate  No.  134,  class  3rd,  issued  by  the  board 
of  land  comm'rs  for  Gonzales  County  on  the  12th  day  of 
October,  1846  — 
"Beginning at  the  S.  E.  cor.  of  W.  W.  Warnell's  1280  sur.. 
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now  in  the  name  of  E.  Briggs,  at  a  stake,  whence  a  hackberry 
2  m.  du  brs.  S.  67  E.  77  vs.  and  an  elm  2  in.  di.  brs.  N.  68  W. 
in  the  head  of  a  hollow ;  thence  west  1344  vs.  to  said  War- 
nell's  S.  W.  cor.,  a  stake  and  mound  in  prairie ;  thence  south 
1344  vs.  to  a  stake  and  mound  in  prairie ;  thence  east  1344  vs. 
to  a  stake  and  mound  in  prairie ;  thence  north  1344  vs.  to  the 
place  of  beginning. 

"  Surveyed  the  8th  day  of  January,  1852. 

«A.  J.Lee,  i?./9.^.Z.i?., 

"  Merger  Fain  &  T.  I.  Johnson,  ChainerBP 

This  survey  was  duly  recorded  in  the  records  of  the  land 
district  and  filed  in  the  General  Land  Office  of  the  State; 
but  no  patent  was  issued  upon  it. 

The  tract  thus  surveyed  was  an  exact  square  of  1344  varas, 
or  1244 J  yards  on  each  side.  One  E.  M.  Daggeft  located 
another  tract  of  320  acres  somewhere  in  the  same  neighbor- 
hood, and  in  the  year  1853  or  1854  he  made  an  exchange  with 
Johnson  for  the  lot  in  question,  and  in  June,  1855,  Johnson 
executed  to  Daggett  a  deed,  of  whicli  the  following  is  a  copy 
to  wit: 

"  The  State  of  Texas,  County  of  Tarrant: 

"  Know  all  men  by  these  presents  that  I,  M.  T.  Johnson,  of 
the  state  and  county  aforesaid,  for  and  in  the  consideration  of 
the  three  hundred  and  twenty  acre  land  certificate  issued  by 
the  board  of  land  commissioners  of  Shelby  county,  in  the 
name  of  £.  M.  Daggett,  class  3rd,  and  as  deeded  to  me  by  said 
Daggett  this  day,  I  have  bargained,  sold,  and  aliened  unto  the 
aforesaid  E.  M.  Daggett  all  and  singular  the  head-right  certifi- 
cate of  T.  P.  Eutledge,  and  I  warrant  and  defend  the  right 
and  title  of  said  head-right  to  his  heirs  or  legal  representa- 
tives free  from  myself  and  heirs,  &c.,  and  place  E.  M.  Dag- 
gett forever  in  full  ownership,  the  said  head-right  being  located 
near  Fort  Worth,  bounded  on  the  east  by  a  survey  in  the 
name  of  M.  T.  Johnson,  a  colony  certificate,  and  on  the  west 
by  a  survey  made  of  Jennings,  and  on  the  north  by  a  survey 
in  the  name  of  Bebecca  Briggs,  all  to  be  divested  from  me, 
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my  heirs  or  any  person  claiming  the  same,  and  placing  E.  M. 
Daggett,  his  heirs  or  legal  representatives,  in  full  ownership 
of  the  same  forever. 

^'  Given  under  my  hand  and  seal  this  23d  day  of  Jane,  a.d. 
1856. 

"  M.  T.  Johnson,     [l.  s.] 
"  Attest :  Julian  Field. 

"  John  P.  Smith." 

This  deed  was  duly  proved  and  recorded  on  the  30th  day  of 
March,  1857.  Daggett,  according  to  the  weight  of  the  testi- 
mony, went  into  possession  of  the  land  in  1854,  prior  to 
the  date  of  the  deed ;  built  upon  and  improved  it,  and  occu- 
pied it  as  his  homestead,  (with  the  exception  of  such  portions 
as  he  sold  or  leased  to  other  parties,)  until  his  death  April 
19th,  1883.  The  defendants  Elizabeth  J.  Daggett  and  her 
husband  claim  portions  of  the  land  under  the  will  of  said 
E.  M.  Daggett,  and  the  railroad  companies  claim  other  por- 
tions as  his  grantees;  and  both  allege  that  the  possession  of 
said  E.  M.  Daggett  and  of  themselves  under  him  has  been  con- 
tinuous for  nearly  thirty  years  prior  to  the  commencement  of 
the  suit ;  namely,  from  the  time  when  said  Daggett  first  took 
possession  of  the  land  in  1854 ;  and  that  such  possession  has 
been  under  a  deed  duly  registered  from  the  time  the  said  deed 
was  given  by  Johnson  to  Daggett. 

T.  H.  Miller  et  al.^  the  complainants,  deny  that  Rutledge 
ever  sold  his  head-right  certificate  to  Brinson,  or  any  one  else, 
and  claim  that  its  location  on  the  land  in  question  enured  to 
the  benefit  of  Eutledge  alone,  and  to  themselves  as  his  devi- 
sees, under  a  will  made  by  him  on  the  7th  of  June,  1848. 
That  will  is  in  evidence.  By  it,  Rutledge  devised,  first,  all  his 
property  to  his  wife,  Eliza  A.  Eutledge,  for  twenty-one  years 
after  his  death ;  and  after  giving  some  directions  about  certain 
specific  personal  property,  devised  as  follows: 

"Fifth.  I  direct  that  after  the  expiration  of  twenty-one 
years  from  and  after  my  death,  all  of  my  estate,  both  real  and 
personal,  shall  be  owned  and  enjoyed  by  my  oflFspring  or  child 
or  children  by  my  said  wife.     .     .     . 
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"  Seventh.  In  the  event  of  the  death  of  my  said  wife  without 
offspring  by  me  at  h&t  death  which  may  survive  her,  I  direct 
that  all  of  my  estate,  real  and  personal,  shall  be  owned  equally 
by  the  children  of  Alsey  S.  Miller  which  may  survive  me, 
which  he  may  have  by  his  present  wife. 

'^  Eighth.  In  the  event  of  the  death  of  the  offspring  which  I 
may  have  by  my  said  wife,  I  direct  that  my  said  wife  shall 
have  all  of  my  estate,  both  real  and  personal,  for  and  during 
her  life.    .    .    . 

"Ninth.  I  do  appoint  the  said  Alsey  S.  Miller,  of  said 
county  and  state,  my  executor  of  this  my  last  will  and  testa- 
ment." 

Butledge  died  on  the  10th  of  January,  1850,  leaving  surviv- 
ing him  his  wife,  Eliza  A.  Butledge,  and  an  infant  son,  Wil- 
liam M.  Rutledge,  who  was  bom  after  the  making  of  the  will, 
but  who  died  in  1854,'  about  six  years  of  age.  Eliza  A. 
Rutledge,  after  her  husband's  death,  married  William  L. 
Foster  in  July,  1860,  by  whom  she  had  several  children,  and 
died  in  February,  1881. 

The  will  was  regularly  proved  in  April,  1850,  by  Alsey  S. 
Miller,  the  executor,  whose  .wife  was  a  sister  of  Eliza  A. 
Rutledge,  and  whose  children  were  the  devisees  in  remainder 
named  in  the  wilL  It  will  be  seen  that  the  said  remainder 
was  a  contingent  one,  to  vest  only  in  case  of  the  death  of  the 
testator's  wife  without  offspring  by  him.  It  was  also  limite<l 
after  the  fee  which  was  primarily  given  to  the  testator's  child. 

More  than  two  years  after  the  probate  of  the  will,  proceed- 
ings were  instituted  by  William  L.  Foster  and  his  wife  Eliza 
A.  Foster,  in  the  District  Court  of  Gonzales  County,  having 
the  proper  jurisdiction,  to  have  the  will  declared  null  and 
void.  Alsey  S.  Miller,  the  executor,  was  made  defendant,  and 
the  court  appointed  S.  B.  Conley  guardian  ad  litem  for  William 
M.  Butledge,  the  infant  child  of  the  testator.  The  petition  for 
nullitj'^  of  the  will  alleged  that  the-  property  of  the  deceased 
was  community  property ;  that  the  Will  was  made  before  thci 
birth  of  the  child ;  that  the  disposition  made  was  contrary  to 
law,  and  trammelled  with  illegal  and  embarrassing  conditions. 
It  further  stated  that  the  executor  had  faithfully  performed 
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his  trust,  had  paid  all  debts  of  the  estate,  and  was  ready  to 
close  it.  The  execator  filed  an  answer,  admitting  the  allega- 
tions of  the  petition,  and  not  opposing  its  prayer.  The  guar- 
dian ad  litem  filed  an  answer,  leaving  the  matter  under  the 
control  of  the  court  to  act  in  its  wise  discretion  as  to  justice 
should  seem  meet.  The  court  thereupon  made  a  decree  as 
follows: 

«  Saturday,  October  23d,  1852. 
"  Came  all  the  parties  by  their  att'ys,  and  S.  B.  Conley,  Esq., 
guardian  ad  litem  for  the  minor,  W.  M.  Butledge,  and  the 
matters  and  things  being  all  before  the  court  by  the  pleading 
and  record  evidence  therein,  the  same  was  submitted  to  the 
court,  and,  being  heard,  it  is  ordered,  adjudged,  and  decreed 
by  the  court  that  the  will  of  the  deceased,  Thomas  P.  Butledge, 
made  on  the  7th  June,  1848,  and  admitted  to  probate  on  the 
29th  April,  1850,  be,  and  the  same  is  hereby,  declared  to  be 
null,  void,  and  of  no  effect,  and  that  the  same  be  in  all  things 
set  aside  and  held  for  naught.  It  is  further  ordered,  adjudged 
and  decreed  that  the  said  Eliza  Ann  Foster,  as  relict  of  said 
Rutledge,  deceased,  and  the  said  W.  M.  Rutledge,  minor,  be 
entitled  to  take,  receive  and  hold  all  the  property  of  said 
deceased  jointly  between  them  as  heirs-at-law,  be  the  same 
real,  personal  or  mixed,  and  subject  to  the  action  of  the  county 
court  of  Gonzales  County  as  to  distribution  after  the  debts  are 
paid  and  estate  closed  by  the  report  of  the  executor,  whose 
acts  under  the  will  are  not  impaired  by  this  decree,  and  that 
said  court  is  required  to  make  the  yearly  allowance  to  the 
said  Eliza  Ann  Foster,  in  accordance  with  law  and  the  order 
of  said  county  court.  It  is  further  ordered  and  adjudged  that 
the  executor,  out  of  the  funds  of  the  estate,  pay  the  costs 
herein  expended,  and  that  this  decree  be  duly  certified  to  the 
county  court  for  observance." 

If  this  decree  is  valid,  it  disposes  of  the  claim  of  the  com- 
plainants, Thomas  II.  Miller  and  others,  which  is  based  on  the 
devise  of  the  wilL  The  precise  question  came  before  the 
Supreme  Court'  of  Texas  in  the  recent  case  of  ThomoB  H. 
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MiUer  et  al.  v.  TT.  Z.  Foster  et  al,j  (not  yet  reported, )  and  was 
decided  against  tiie  contention  of  the  appellants,  Miller  ei  al. 
The  Commission  of  Ap^ieals  held  that  the  decree  of  nullity 
was  valid,  and  that- all  the  necessary  parties  were  before  the 
court  when  it  was  rendered.  This  decision  was  approved  by 
the  Supreme  Court. 

It  is  contended  by  appellants  that  the  decision  in  the  case  of 
Mctcjirthur  v.  Seott^  113  U.  S.  340,  is  adverse  to  this  view. 
But  a  careful  examination  of  that  case  will  show  that  this  is 
not  correct.  The  decree  setting  aside  the  will  in  that  case 
was  held  not  to  be  binding  upon  certain  grandchildren  of  the 
testator,  not  bom  wlien  it  was  passed,  because  their  interests 
(which  were  executory)  were  supported  by  a  legal  trust  estate 
in  the  executors,  which  was  not  represented  in  the  proceedings. 
Xo  trustee  of  that  estate  was  mjide  a  party.  Tlie  executors  had 
resigned  their  office,  and  the  court  had  accepted  their  resigna- 
tion ;  and  no  now  trustee  had  been  apiwinted  in  their  stead,  as 
might  have  been  done.  There  was  no  party  in  the  case  to 
represent  the  will,  or  tlie  interests  created  by  it,  or  the  legiil 
estate  which  supported  those  interests.  This  was  the  special 
ground  on  which  the  decision  in  MacArthur  v.  Scott  was 
placed,  as  is  fully  expressed  in  the  opinion. 

In  the  present  case  the  executor  was  a  defendant  in  the  pro- 
ceedings instituted  for  avoiding  the  will,  and  appeared  and 
filed  an  answer ;  and  the  infant  son  of  liutledge,  who  was  dev- 
isee in  fee  of  the  whole  estate  after  the  termination  of  his 
mother^s  interest,  was  represented  in  the  proceedings  by  a 
guardian  ad  litem.  Moreover,  if  the  circumstance  is  of  any 
consequence,  the  executor  was  interested  on  behalf  of  his  own 
children  that  the  will  should  stand,  —  as  they  were  the  prin- 
cipal devisees  in  remainder.  We  think  that  the  Supreme 
Court  of  Texas  was  riglit  in  holding  that  all  the  necessary 
parties  were  before  the  court.  We  are  also  of  opinion  that 
the  decree  avoiding  the  will  cannot  be  attaciced  collaterally ; 
and  that  it  is  binding  on  the  appellants,  Tiiomas  II.  Miller  and 
others.  The  entire  estate  was  represented  before  the  court,  — 
a  particular  estate  in  the  widow,  and  the  fee  simple  remainder 
in  the  infant  son.    The  interest  of  the  appellants,  Thomas  li. 
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Miller  and  others,  as  devisees  under  the  will,  was  a  mere  con- 
tingent interest,  a  mere  executory  devise.  In  such  a  case  it  is 
sufficient  to  bind  the  estate  in  judicial  proceedings  to  have  be- 
fore the  court  those  in  whom  the  present  estate  of  inheritance 
is  vested.  Lord  Kedesdale^s  authority  on  this  point  is  decisive. 
In  Giffardx.IIoH,  1  Sch.  &  I^f.  386,  408,  he  says:  "Where 
all  the  parties  are  brought  before  the  court  that  can  be  brought 
before  it,  and  the  court  acts  on  the  property  according  to  the 
rights  that  appear,  without  fraud,  its  decision  must  of  necessity 
be  final  and  conclusive.  It  has  been  repeatedly  determined 
that  if  theY«  be  tenant  for  life,  remainder  to  his  first  son  in 
tail,  remainder  over,  and  he  is  brought  before  the  court  be- 
fore he  has  issue,  the  contingent  remainder-men  are  barred.'' 
In  another  part  of  the  same  opinion  Lord  Redesdale  said: 
"  Courts  of  equity  have  determined  on  grounds  of  high  expe- 
diency that  it  is  sufficient  to  bring  before  the  court  the  first 
tenant  in  tail  in  being,  and  if  there  be  no  tenant  in  tail  in 
being,  the  first  person  entitled  to  the  inheritance,  and  if  no 
such  person,  then  the  tenant  for  life."  lb.  ibid.  These  prop- 
ositions are  substantially  repeated  in  his  Treatise  on  Pleading, 
173, 174,  where  he  adds,  '^  Contingent  limitations  and  executory 
devises  to  persons  not  in  being  may  in  like  manner  be  bound 
by  a  decree  against  a  person  claiming  a  vested  estate  of  inher- 
itance; but  a  person  in  being  claiming  under  a  limitation  by 
way  of  executory  devise,  not  subject  to  any  preceding  vested 
estate  of  inheritance  by  which  it  may  he  defeated^  must  be  made 
a  party  to  a  bill  affecting  his  rights."  In  the  present  case,  it^is 
true,  some  of  the  children  of  Alsey  S.  Miller  were  in  being  at 
the  time  of  the  proceedings  in  question  (1853) ;  but  there  was  a 
"  preceding  vested  estate  of  inheritance,"  by  which  their  execu- 
tory devise  might  be  defeated,  namely,  the  estate  vested  in  the 
infant  child  of  Thomas  P.  Rutledge,  who  was  a  party  to  the 
proceedings.  We  are  of  opinion  that  the  bill  of  Thomas  H. 
Miller  and  others  was  properly  dismissed  by  the  court  below. 
The  complainants  in  the  cross-bills,  William  Dunlap  and 
others,  and  Martha  £.  Worrall  and  others,  claim  the  lands 
under  the  other  source  of  title,  that  of  John  Childress ;  and,  to 
avoid  the  effect  of  the  defendants'  claim  under  the  Rutledge 


Digiti 


zed  by  Google 


MILLER  V.   TEXAS  AND  PAC.   RAILWAY.        673 

Opinion  of  the  Court. 

certificate,  they  deny  that  it  i^as  assigned  by  Eutledge  to 
Brinson,  or  by  Brinson  to  M.  T.  Johnson ;  deny  that  it  was 
ever. lawfully  located  on  the  land  in  question  j  and  aver,  that 
if  it  was  ever  properly  located  thereon,  it  became  void  by  non- 
oompliance  with  the  land  laws  of  Texas. 

The  Childress  title  arose  in  the  following  manner:  John 
Childress,  a  brother-in-law  of  the  late  Mr.  Justice  Catron,  and 
brought  up  in  his  family,  was  an  early  emigrant  to  Texas 
under  the  patronage  of  his  uncle,  SterUng  C.  Eobertson, 
empressario  of  a  colony  on  the  Brazos  River.  His  first  visit  to 
Texas  was  in  1834,  and  in  1836  he  took  his  wife  and  two 
children  with  him,  namely,  John  W.  Childress  and  George 
R  Childress.  Though  numbei'ed  among  the  colonists  of  Mr. 
Robertson,  for  some  reason  he  failed  to  obtain  any  valid  grant 
of  land,  though  undoubtedly  entitled  to  one.  He  died  in 
Texas  in  the  fall  of  1837.  By  an  act  of  the  legislature  of 
Texas,  passed  February  13,  1860,  the  Commissioner  of  the 
Court  of  Claims  was  authorized  to  issue  to  the  heirs  of  John 
Childress  a  land  certificate  for  one  league  and  one  labor  of 
land  (amounting  to  about  4605  acres).  His  widow  had,  in  the 
meantime,  married  one  Miles  Johnson,  by  whom  she  had  -a 
daughter  named  Mary.  As  the  act  of  the  legislature  was 
expressed  to  be  for  the  benefit  of  the  heirs  of  John  Childress, 
it  would  seem  that  no  interest  in  the  grant  enured  to  the  said 
Mary.  On  the  9th  of  March,  1860,  a  land  certificate  was  issued 
by  the  Commissioner  of  the  Court  of  Claims  to  the  heirs  of 
John  Childress  as  authorized  by  the  act.  It  was  procured  by, 
and  delivered  to,  a  lawyer  of  Austin  by  the  name  of  John  A. 
Green,  who  was  employed  by  Judge  Catron  on  behalf  of  the 
heirs  to  attend  to  the  business.  The  heirs,  John  W.  Childress 
and  his  brother  George,  seem  to  have  been  of  a  roving  dis- 
position. John  appeared  at  Austin  in  December,  1860,  and, 
supposing  that  his  brother  George,  who  had  not  been  heanl 
from  recently,  was  dead,  he  gave  Green  a  power  of  attorney 
to  locate  the  said  certificate  in  the  following  manner,  namely, 
one-third  for  the  benefit  of  his  brother  George,  if  he  should 
be  alive,  and  if  not,  then  for  John's  own  benefit ;  one-third  for 
the  benefit  of  GreeD,  as  a  compensation  for  his  services ;  and 
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one-third  for  the  benefit  of  one  John  O.  St.  Clair,  to  wliom 
John  W.  Childress  had  sold  his  own  share.  No  location  of 
the  certificate  was  made  until  after  the  war. 

In  Mixy,  1867,  Green  sold  his  one-third  of  the  certificate  to 
Doctor  I.  R.  AVorrall,  of  Austin.  The  deed  given  cannot  be 
found,  but  it  is  alleged  on  the  part  of  William  Bunlap  and 
othei-s,  and  Martha  R.  Worrall  and  others,  that  it  was  given 
to  Wormirs  wife,  Adaline  S.  Worrall,  under  whom  they  claim. 
The  deed,  as  above  said,  is  lost,  and  the  records  of  Tarrant 
County  were  destroyed  by  fire  in  the  spring  of  1876,  but  Mr. 
Furman,  a  lawyer  of  Fort  Worth,  had,  before  the  fii^,  made 
an  abstract  of  titles  from  the  county  records,  and  in  that 
abstnict  he  finds,  amongst  other  things,  (1)  a  transfer  from 
John  W.  Childress  to  John  A.  Green,  conveying  one-third  of 
the  grantor's  interest  in  the  Childress  certificate,  filed  October 
8th,  1868  (date  not  given) ;  (2)  a  transfer  of  the  same  interest 
from  John  A.  Green  to  Adaline  S.  Worrall,  dated  May  15th, 
1867,  filed  October  12th,  1868.  In  addition  to  this  evidence, 
in  the  deed  from  Dr.  Worrall  and  his  wife  to  E.  M.  Daggett, 
dated  September  30th,  1869,  and  hereafter  to  he  mentioned, 
it  is  reciteil  that  the  land  in  question  (conveyed  by  that  deed) 
was  the  separate  property  of  said  Adaline  S.  Worrall.  We 
think,  therefore,  that  it  may  be  regarded  as  proven  that  the 
deed  for  the  one-third  of  the  Childress  certificate,  given  by 
John  A.  Green  in  May,  1867,  was  given  to  Adaline  S.  Worrall, 
though  Green  himself  says  that  he  has  no  recollection  to  that 
effect,  and  that  all  his  transactions  were  with  Dr.  Worrall 
himself. 

On  the  28th  of  January,  1868,  Dr.  Worrall  presented  to 
the  county  surveyor  of  Tarrant  County  the  following  applica- 
tion for  a  survey,  to  wit : 

"  Austin,  Jan^y  28thy  1868. 
"  County  Surveyor  J  Tarrant  County  ^  Texas  : 

"Sir:  By  virtue  of  certificate  No.  186,  issued  hj  W.  S. 
Hotchkiss  to  Jno.  Childrestf  h'rs,  now  in  your  office,  yon  will 
please  survey  for  me  1,806,336  sq.  vs.  (320  acres)  of  land  about 
one  mile  S.  £.  of  Fort  Worth,  being  the  same  land  heretofore 
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sarveyed  in  the  name  of  T.  P.  Bntledge,  the  field-notes  of 
which  are  hereby  adopted  as  a  full  description  of  this  survey : 
"  Beginning  at  the  S.  E.  cor.  of  A.  Briggs's  survey  and  8.  W. 
corner  of  B.  F.  Crowley's  and  running  so  as  to  embrace  and 
include  all  the  vacant  land  connected  with  said  point.  That  is 
the  said  Eutledge  Burvejr. 

"LR.  WoHBALL.'^ 

A  survey  was  made  accordingly  on  the  top  of  the  Rutledge 
survey  by  adopting  the  notes  of  the  same,  and  the  county 
surveyor  certified  it  as  follows,  to  wit:  "I,  A.  G.  Walker, 
county  surveyor  for  Tarrant  County,  do  hereby  certify  that 
the  survey  designated  by  the  foregoing  plot  and  field-notes 
was  this  day  made  by  me  by  adopting  field-notes  of  the  sur- 
vey which  was  made,  as  above  stated,  the  16th  January,  1852, 
and  which  I  believe  to  be  correct,  and  that  the  same  is  upon 
s'd  survey  which  is  in  the  name  of  T.  P.  Rutledge,  certificate 
No.  134,  class  3rd,  issued  by  the  board  of  land  commissioners 
of  Gonzales  County  the  12th  day  of  October,  1846."  Dated 
"  this  28th  day  of  May,  1868."  On  the  17th  of  June,  1868,  a 
patent  was  issued  on  this  survey  to  ^'  the  heirs  of  John  Chil- 
dress, deceased,  their  heirs  and  assigns." 

It  thus  appears  that  the  Childress  survey,  under  which  the 
complainants  in  the  cross-bills  claim  title  to  the  land  in  dispute, 
was  purposely  made  by  Dr.  Worrall  on  the  top  of  the  Rut- 
ledge survey,  under  which  Daggett  had  been  in  possession  of 
the  land  for  thirteen  years.  Of  course  such  a  title  cannot  be 
maintained  unless  the  survey  made  under  the  Rutledge  certifi- 
cate was  void.  It  is  contended  that  it  was  void,  first,  because 
the  certificate  had  been  located  on  other  lands  in  Fannin 
County,  before  its  location  on  the  lot  at  Fort  Worth.  This  is 
true.  Rutledge  had  procured  a  conditional  head-right  certifi- 
cate for  £20  acres  as  early  as  March  20th,  1839,  from  the 
board  of  land  commissioners  of  Washington  County ;  and  had 
in  March,  1846,  procured  a  survey  under  it  for  320  acres  in 
Fannin  County,  which  was  duly  examined  and  approved,  and 
filed  in  the  General  Land  Office ;  but  was  afterwards  endorsed 
as  forfeited  for  npn-return  of  unconditional  certificate  by  1st 


Digiti 


zed  by  Google 


676  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

August,  1857.  Rutledge  seems  to  have  abandoned  this  sur* 
vey,  and  in  October,  1846,  obtained  a  new  certificate  in  Gon- 
zales County,  as  before  stated,  under  which  the  survey  in  Fort 
AVorth,  Tarrant  County,  was  made.  It  was  permitted  to  a  set- 
tler to  abandon  one  location  and  adopt  another.  Indeed,  the 
new  certificate  and  location  operated  as  an  abandonment  of  the 
first,  and  the  land  became  public  land  again,  subject  to  loca- 
tion by  other  parties.  In  McCrimpaey  v.  Eamsdale,  3  Texas, 
844,  the  court  sustained  a  survey  made  after  a  former  survey 
under  the  same  head-right  had  been  abandoned,  the  judge 
who  delivered  the  opinion  saying :  "  If  the  question  was  a  new 
one,  I  should  feel  strongly  inclined  to  deny  the  right  of  Rams- 
dale  to  have  raised  his  former  location ;  but  the  practice  com- 
menced with  our  land  system,  and  to  upset  it  now,  would  dis- 
turb land  titles  to  an  incalculable  extent."  We  do  not  think 
that  the  locatipn  of  Rutledge's  head-right  in  Fannin  County 
was  sufficient  to  prevent  his  obtaining  a  new  certificate  and  a 
location  in  Tarrant  County,  unless  he  had  sold  or  otherwise 
disposed  of  the  lands  in  Fannin  County.  There  is  no  proof  in 
the  case  that  he  had  done  so ;  although  one  of  the  witnesses, 
Nance,  who  resides  in  Fort  Worth,  testifies  that  in  September, 
1859,  being  in  Austin,  and  having  understood  that  Daggett 
could  not  get  his  land  patented,  he  inquired  of  Mr. 'White,  the 
then  commissioner  of  the  General  Land  0£Bice,  why  he  could 
not,  and  the  reason  given  was,  that  the  conditional  certificate 
had  been  issued  long  before  and  had  been  long  before  located 
in  Fannin  County  by  another  man,  to  whom  it  belonged.  But 
as  there  is  no  proof  of  this  fact  in  the  record,  except  the  said 
hearsay  testimony,  we  must  conclude  that  this  ground  of  ob- 
jection to  the  Rutledge  location  is  not  sustained. 

We  do  not  deem  it  necessary  to  take  particular  notice  of  the 
Cass  County  location  under  the  Rutledge  certificate,  which 
seems  to  have  been  abandoned ;  or  of  the  survey  under  the 
William  Sparks  certificate,  which  was  fully  satisfied  by  other 
locations,  and  was  never  set'  up  as  establishing  any  right  to 
the  property  in  dispute.  These  documents  may  for  the  time 
have  deterred  the  commissioner  of  the.  General  Land  OMce  from 
granting  a  patent  to  Daggett ;  but  we  do  not  see  that  they 


Digiti 


zed  by  Google 


MILLER  V.   TEXAS   AND  PAC.  RAILWAY.        677 

Opinion  of  the  Court 

present  any  insurmountable  obstacle  to  the  validity  of  the 
survey  made  by  Johnson. 

Another  ground  urged  for  maintaining  that  the  said  location 
was  void  when  the  Childress  location  was  made  is,  that  the  un« 
conditional  certificate  was  withdrawn  from  the  General  Land 
Office  and  not  returned  within  the  time  required  by  law. 
The  old'  wrapper  in  which  it  had  been  folded,  and  which  also 
contained  the  survey,  was  endorsed  with  the  words,  "  forfeited 
for  non-return  of  unconditional  certificate  by  1st  Aug.  1857." 
And  yet  there  was  another  still  older  memorandum  in  pencil, 
faint  and  partly  obliterated,  which  read  thus  :  "  Unconditional 
certificate  withdrawn  by  M.  T.  Johnson  .  .  .  Dec.  14,  '57, 
for  relocation."  A.  B.  McGill  testifies  that  he  was  a  clerk  in 
the  General  Land  Office  from  1859  to  1866,  except  a  short 
period  towards  the  close  of  the  war ;  and  was  chief  clerk  from 
1865  or  1866  to  1870;  that  the  endorsement,  ."forfeited  for 
non-return  of  unconditional  certificate  by  1st  Aug.  1857,"  is  in 
his  handwriting,  and  was  written  when  he  was  chief  clerk ; 
that  the  other  endorsement,  "unconditional  certificate  with- 
drawn by  M.  T.  Johnson  .  .  .  Dec.  14,  '57,  for  relocation," 
is  in  the  handwriting  of  Robert  M.  Elgin,  who  was  chief  clerk 
of  the  said  office  in  1857,  and  until  the  close  of  the  war ;  that 
only  the  commissioner  and  chief  clerk  were  authorized  to 
make  such  memoranda  or  endorsements  on  the  files  ;  that  he 
(McGill)  had  no  recollection  of  having  seen  the  pencil  memo- 
randum at  the  time  of  making  his  endorsement  in  ink ;  that 
from  the  appearance  of  the  endorsements  he  would  say  that 
the  pencil  endorsement  was  made  prior  to  the  time  when  he 
(McGill)  made  the  endorsements  in  ink  referred  to. 

Joseph  Spence,  formerly  commissioner  of  the  land  office, 
testifies  as  follows,  to  wit : 

"  I  was  commissioner  of  the  land  office  in  1868.  The  first 
knowledge  that  I  had  of  the  Thomas  P.  Eutledge  survey  in 
Tarrant  County  was  after  the  Childress  survey  had  been  made 
and  returned.  Dr.  I.  R.  Worrall  controlled  the  Childress  sur- 
vey and  was  anxious  to  get  a  patent  upon  it.  Upon  examina- 
tion of  the  Childress  survey,  it  was  ascertained  to  cover  the 
Thomas  P.  Rutledge  survey.    Mr.  A.  B.  McGill,   who  was 
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chief  clerk  of  the  land  oflSce,  referred  to  me  both  the  Chil 
dress  and  the  Eutledge  papers,  with  the  information  that  the 
Rutledge  certificate  was  not  found  among  the  papers  of  the 
file.  We  then  together  examined  the  papers,  but  failed  to 
find  the  certificate.  I  remarked  to  him  that  we  had  better 
not  patent  until  further  investigation.  Shortly  afterwards 
Dr.  Worrall  insisted  upon  the  patent  issuing  on  the  Childress 
certificate,  and  we,  not  finding  the  Eutledge  certificate,  deter- 
mined to  issue  the  patent  on  said  Childress  certificate,  and  did 
so." 

This  evidence  shows  that  the  Rutledge  certificate  was  not  in 
the  land  ofilce,  or  could  not  be  found  therein,  in  1868,  when 
the  Childress  patent  was  issued,  and  when  undoubtedly  McGill, 
the  chief  clerk,  made  the  endorsement  testified  to  by  him. 
But  it  fails  to  prove  that  it  was  not  in  the  office  on  the  1st  of 
August,  1857.  The  endorsements  on  the  back  of  the  certificate 
itself  show  that  it  waB  filed  in  the  office  October  4th,  1852 
(probably  at  the  same  time  with  the  survey) ;  and  across  its 
face,  in  red  ink,  is  written  ^'  Registered  and  approved  Dec.  11, 
1857."  (Signed)  "  Jas.  O.  Illingsworth,  Comm'r  of  Claims." 
This  memorandum,  in  connection  with  the  old  pencil  mem- 
orandum on  the  wrapper,  "  Withdrawn  by  M.  T.  Johnson 
.  .  .  Dec.  14,  '57,"  shows  that,  at  that  time,  December,  1857, 
Johnson,  who  was  undoubtedly  acting  for  Daggett,  was  at- 
tending to  the  final  authentication  of  the  Rutledge  certificate 
and  survey,  by  getting  it  approved  by  the  commissioner  of 
claims ;  and  that,  for  some  reason,  not  now  disclosed,  he  carried 
it  away  with  him.  [The  presentation  of  the  certificate  to  the 
commissioner  of  claims,  and  its  registry  by  him,  were  made  in 
pursuance  of  an  act  passed  August  1st,  1856,  which  created  the 
said  officer,  and  required  all  land  certificates  (with  certain  ex- 
ceptions) to  be  presented  to  him  for  registry  within  two  years, 
or  to  be  forever  barred  from  location,  surveys  and  patent.] 
The  whole  evidence,  taken  together,  instead  of  showing,  as 
supposed  by  McGill  in  1868,  when  he  made  the  endorsement 
on  the  wrapper,  that  it  had  not  been  returned  to  the  office 
by  the  1st  of  August,  1857,  rather  shows  that  it  was  never 
removed  from  the  office  until  December,  1857.     How  long  it 
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was  then  detained  does  not  appear.  We  infer  from  the  testi- 
mony that  it  was  in  the  office  in  1867.  The  official  land  map 
of  Tarrant  County  was  made  in  that  year,  and  the  land  in 
question  was  marked  and  designated  as  the  T.  F.  Kutledge 
survey,  and  so  continued  until  1873.  This  would  hardly  have 
been  done  if  the  certificate  had  not  been  in  the  office.  When 
it  was  taken  out  of  the  office,  after  that,  does  not  appear,  — 
probably  it  was  taken  out  by  Daggett  for  some  purpose  and 
neglected  to  be  returned,  as  it  was  shown  that  he  was  very 
careless  about  his  papers.  J.  P.  Smith,  a  lawyer  of  Fort 
Worth,  and  administrator  of  Daggett,  testifies  that  in  1879  or 
1880  he  was  counsel  for  him  in  a  suit  of  Turner's  heirs  against 
him  for  a  community  interest  under  their  grandmother,  Dag- 
gett's wife,  (who  had  died  in  1871,)  and  he  wanted  the  certifi- 
cate in  question ;  and,  not  finding  it  in  the  land  office,  he  had 
Daggett  search  for  it,  and  Daggett  found  it  in  his  own  safe 
and  gave  it  to  Smith,  who,  after  keeping  it  two  or  three  days, 
carried  it  to  Austin  by  Daggett's  authority,  and  handed  it  to 
the  commissioner  of  the  land  office,  and  requested  him  to  have 
it  returned  to  its  proper  file  in  the  office. 

The  laws  which  gave  importance  to  the  locality  or  place  of 
deposit  of  the  certificate  were  an  act  of  the  legislature  of  Texas 
passed  August  30th,  1856,  and  another  act  passed  April  25th, 
1871.  Paschal's  Dig.,  Vol.  I,  Art.  4210,  p.  701,  and  Vol.  II,  Arts. 
7096-7099,  p.  1453.  The  first  of  these  acts  declared  "that  all 
owners  or  holders  who  have  conditional  certificates  now  lo- 
cated, or  surveys  upon  lands,  shall  return  to  the  General  Land 
Office  the  unconditional  certificates,  together  with  the  field- 
notes  of  the  same,  on  or  before  the  first  day  of  August,  1857, 
and  all  unconditional  certificates  which  are  not  returned  by 
that  time,  the  said  locations  and  surveys  shall  be  null  and  void, 
and  all  such  locations  and  surveys  made  by  virtue  of  such  con- 
ditional certificates  shall  become  public  domain,  and  subject  to 
be  located  upon  as  other  vacant  lands."  In  our  view  of  the 
evidence,  this  law  did  not  affect  the  Rutledge  title.  The  prima 
facie  proof  is  that  the  certificate  was  in  the  land  office  from 
1852  to  December,  1857,  and  that  the  chief  clerk,  McGill, 
made  a  mistake  in  endorsing  the  wrapper  as  he  did,  "  forfeited 
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for  non-return  of  unconditional  certificate  by  1st  Augost^  1857." 
As  already  suggested,  this  endorsement  was  probably  made  in 
1868,  when  Dr.  Worrall  applied  for  a  patent  on  the  Childress 
survey ;  and  no  doubt  was  honestly  made.  McGill  admits 
that  he  did  not  notice  the  pencil  memorandum  on  the  old 
wrapper. 

By  the  act  of  25th  April,  1871,  it  was  provided  that  in  all 
cases  of  location  and  survey  of  lands,  by  virtue  of  any  genuine 
land  certificate,  including  head-rights,  etc.,  the  certificate  should 
be  returned  to  the  General  Land  Office  with  the  field-notes 
within  the  time  prescribed  for  returning  field-notes  [which  was 
twelve  months  from  the  date  of  survey] ;  and  the  withdrawal  of 
it  from  the  office  should  render  the  location  and  survey  null  and 
void ;  with  a  proviso  allowing  a  withdrawal  where  the  certifi- 
cate had  only  been  located  in  part ;.  and  by  the  second  section 
of  the  act  it  was  provided  that,  in  all  such  cases,  if  the  certifi- 
cate was  not  on  file*  in  the  General  Land  Office  at  the  time  of 
passing  the  act,  and  had  not  been  withdrawn  for  locating  an 
unlocated  balance,  it  should  be  returned  to,  and  filed  in,  the 
said  office  within  eight  months  from  the  paei^age  of  the  act,  or 
the  location  and  survey  should  be  void.  It  was  strenuously 
contended  that  the  case  was  within  this  statute,  and,  therefore, 
that  the  Hutledge  survey  was  void.  But  it  is  not  absolutely 
certain  from  the  evidence  that  the  Rutledge  certificate  was  not 
in  the  land  office  when  the  act  of  1871  was  passed,  or  that  it 
was  not  returned  thereto  within  eight  months  from  that  time, 
which  period  expired  on  the  24th  of  December,  1871.  It  is 
true,  it  was  not  found  by  the  clerk  in  1868  when  the  patent 
was  issued  on  the  Childress  survey ;  and  it  was  not  found  on 
a  subsequent  search  in  1875.  Resort  must  be  had  to  presump- 
tions to  conclude  that  it  was  not  there  in  1871.  Will  such  a 
presumption  be  raised  in  favor  of  another  title  superposed  upon 
the  land  at  a  time  when  the  Rutledge  certificate  was  perfectly 
valid,  and  possession  was  enjoyed  under  it)  And  even  if  it 
were  sufficiently  proven  that  the  certificate  was  not  in  the 
office  during  the  years  in  question,  the  question  would  still 
arise  whether  the  claimants  under  the  Childress  survey  and 
patent  can  take  advantage  of  this  circumstance  to  maintain 
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their  title  to  the  property.  When  that  title  was  created,  in 
1868,  as  already  intimatCKi,  the  Bntledge  survey  was  in  full 
force  and  effiK^t,  and  Daggett  was  in  possession  under  it,  and 
had  been  so  for  thirteen  years!  •  Did,  therefore,  the  injunction 
of  the  statute  of  1871,  requiring  the  survey  to  be  returned  to 
the  land  office  within  eight  months,  under  penalty  of  being 
void  if  not  so  returned,  enure  to  the  benefit  of  the  holders  of 
the  Childress  patent,  or  did  it  enure  to  the  benefit  of  the 
State  ?  The  Childress  survey  when  made  was  void,  and  there- 
fore the  patent  issued  upon  it  was  void,  because  made  and 
granted  upon  lands  already  appropriated  under  an  elder  title, 
which  title,  at  that  time,  was  perfectly  valid,  and  only  became 
invalid  by  non-compliance  with  a  statute  subsequently  passed 
for  reasons  of  public  policy:  did  the  Childress  survey  and 
patent,  which  were  void  at  their  inception,  become  invested 
with  life  and  validity  by  means  of  the  subsequent  law  and  the 
failure  to  comply  with  it  ?  If  the  question  was  only  one 
between  the  holders  of  the  Butledge  title  and  the  State,  then 
no  parties  other  than  the  State  could  take  advantage  of  the 
omission  to  comply  with  the  law. 

The  practice  of  locating  certificates  upon  prior  rightful  loca- 
tions is  not  favored  by  the  laws  of  Texas.  It  was  declared  by 
the  act  of  August  30th,  1856,  (Pasch.  Big.  Vol.  I,  Art.  4575,) 
that  whenever  an  entry  is  made  upon  any  land  which  appears 
to  be  appropriated,  deeded  or  patented  by  the  books  of  the 
proper  surveyor's  office,  or  records  of  the  County  Court,  or 
Gteneral  Land  Office,  the  party  shall  abide  by  it ;  and  if  judg- 
ment be  rendered  against  him  he  shall*  not  have  the  right  to 
lift  or  re-enter  the  certificate,  but  the  same  shall  be  forfeited. 
The  purpose  of  this  act  was  further  secured  by  the  constitution 
of  1869,  by  the  10th  article  of  which,  section  3,  it  was  declared 
that  ^^all  certificates  for  land  located  after  the  30th  day  of 
October,  1856"  (referring  undoubtedly  to,  but  mistaking  the 
date  of,  the  last  mentioned  act)  "upon  lands  which  were 
titled  before  such  location  of  certificate,  ure  hereby  declared 
null  and  void,"  with  a  proviso  in  favor  of  inadvertent  conflict 
with  older  surveys.  Of  course  if  the  certificate  was-  made 
void,  the  location  and  survey  were  a  fortiori  void,  and  the 
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obtaining  of  a  patent  could  not  mend  the  matter,  for  it  was 
decided  by  the  Supreme  Court  of  Texas,  in  Morris  v.  Brirder^ 
14  Texas,  2S5,  that  a  subsequent  locator  having  actual  notice 
of  a  prior  location  will  be  postponed  to  the  superior  rights  of 
the  prior  Ibcator,  although  the  subsequent  location  may  have 
passed  into  a  patent. 

The  provision  of  the  constitution  of  1869,  just  cited,  vras 
retrospective,  was  in  force  wlien  the  act  of  1871  was  passed, 
and  was  carried  forward,  as  to  all  future  locations  and  surveys, 
into  the  constitution  of  1876,  which  declared,  ^^  that  all  genuine 
land  certificates  heretofore  or  hereafter  issued  shall  be  located, 
surveyed,  or  patented  only  upon  vacant  and  unappropriated 
public  domain,  and  not  upon  any  land  titled  or  equitably 
owned  under  color  of  title  from  the  sovereignty  of  the  State, 
evidence  of  the  appropriation  of  which  is  on  the  county  records 
or  in  the  General  Land  Office,  or  when  the  appropriation  is  evi- 
denced by  the  occupation  of  the  owner,  or  of  some  person 
holding  for  him."    Art.  14,  sect.  2. 

Thesjd  constitutional  provisions,  (whose  validity  upon  the 
subject  in  hand  cannot  be  seriously  questioned,)  taken  in  con- 
nection with  the  act  of  1856,  had  the  effect'  to  make  void  the 
location  of  the  Childress  certificate  upon  the  land  in  dispute ; 
for,  at  that  time  (1868)  the  said  land  was  '^  appropriated  "  and 
"titled"  by  the  survey  under  the  Eutledge  certificate,  which 
was  duly  recorded  in  the  county  records  and  entered  and  filed 
in  the  General  Land  Office,  plotted  on  the  map  of  Tarrant 
County,  and  evidenced  by  the  long-continued  occupation  of 
Daggett.  If,  then,  the  Childress  location  was  absolutely  void 
at  its  inception,  how  could  it  be  revived  by  the  subsequent 
failure  of  JDaggett  to  comply  with  the  act  of  1871  ?  It  seems 
to  us  quite  clear  that  it  could  not -be,  and  that  said  failure 
enured  to  the  benefit  of  the  State  alone.  But  the  State  has 
never  availed  itself  of  the  omission;  and  il  is  probabler  that 
nothing  but  a  direct  proceeding  to  vacate  the  survey  would  be 
effectual  for  the  purpose.  Daggett  and  those, claiming  under 
him  having  always  been  in  notorious  possession  of  the  land^  no 
person  could  lay  any  new  location  upon  it  without  full  knowl- 
edge of  their  pretensions  to  the  ownership;  and  it  was  held 
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by  the  Supreme  Court  of  Texas  in  the  recent  case  of  Snider 
V.  Methwtn,  60  Texas,  487,  that  no  one  having  knowledge  of 
the  tx>ntinued  claim  of  those  who  made  title  to  land  under  a 
certificate  could  acquire  any  right  to  said  land,  although  said 
certificate  had  been  taken  from  the  land  office  prior  to  the 
passage  of  the  act  of  1871,  and  was  not  returned  within  the 
period  required  by  that  act.  It  is  true,  that  the  certificate  in 
that  case  had  been  taken  from  the  office  by  a  person  who  had 
no  interest  in  it,  or  right  to  control  it ;  but  the  parties  inter- 
ested had  notice  of  its  absence  in  time  to  have  supplied  a 
duplicate,  but  did  not  do  so  until  after  the  prescribed  time  had 
expired. 

In  the  present  case  the  certificate  was  returned  to  the  ofllce 
in  1879  or  1880,  from  which  it  had  probably  been  inadver- 
tently detained  by  Daggett.  As  between  the  parties  to  this 
controversy,  our  opinion  is,  that  the  Eutledge  title  must  pre- 
vail, and  that  it  is  a  sufficient  protection  to  the  defendants 
against  that  set  up  by  the  complainants  in  the  cross-bills. 

This  view  of  the  case  renders  of  less  importance  a  question 
which  might  have  been  very  material  as  between  the  original 
complainants,  Thomas  H.  Miller  and  others,  and  the  defend- 
ants, had  not  the  former  been  barred  by  the  decree  annulling 
Rutledge's  will  "We  refer  to  the  question  as  to  the  assign- 
ment by  Eutledge  of  his  certificate  to  Brinson  and  by  Brinson 
to  M.  T.  Johnson.  We  are  satisfied  from  the  evidence  in  the 
case  that  Eutledge  sold  said  certificate  to  Brinson  and  that 
Brinson  sold  it  to  Johnson,  at  whose  instance,  and  in  whose 
behalf,  it  was  located  on  the  land  in  question.  M.  J.  Brinson, 
son  of  Matthew  Brinson,  to  whom  it  is  alleged  Eutledge  sold 
the  certificate,  testifies  that  about  1848  or  1849  Eutledge  and 
one  Gill  were  in  the  business  of  horse-raising  and  horse-trading, 
and  were  occasionally  at  his  father's  place  in  Shelby  County, 
and  one  deal  thev  made  with  him  was  the  sale  to  him  of  the 
land  certificate  in  question  for  which  the  witness's  fathe^  gave 
them  a  pony  belonging  to  witness,  (who  was  then  about  twenty 
years  old,)  and  his  father  gave  him  another  horse  instead  of 
it;  that  afterwards,  about  1851,  M.  T.  Johnson  bought  the 
certificate  of  witness's  father;  and  that  Johnson  afterwards 
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traded  it  to  Captain  E.  M.  Daggett..  It  is  trae,  the  witness 
did  not  handle  the  certificate,  but  derived  his  knowledge  of  it 
from  conversation  with  his  father  and  cotemporaneoos  knowl- 
edge of  the  transactions.  The  witness  further  states  that 
whilst  his  father  (Matthew  Brinson)  owned  the  certificate  he 
employed  Gill  to  locate  it,  or  have  it  located  for  him;  but 
found  that  he  was  making  a  fraudulent  use  of  the  certificate, 
using  it  in  what  he  termed  "  lariating  land,'^  in  Fannin  County ; 
and  he  was  obliged  to  institute  proceedings  to  get  possession 
of  it,  and  finally  got  it  back  from  sQme  member  of  Gill's 
family  after  his  death. 

But  no  assignment  of  this  certificate  from  Eutledge  can 
now  be  found.  If  one  ever  existed,  it  is  lost  or  has  been 
destroyed.  However,  if  a  sale  of  the  certificate  was  actually 
made  by  Eutledge  to  Brinson,  and  by  the  latter  to  Johnson, 
it  matters  little  whether  it  was  actually  assigned  in  writing  or 
not,  as  it  is  well  settled  in  Texas  that  the  land  certificates  of 
that  State  are  chattels,  and  may  be  sold  by  parol  agreement 
and  delivery,  whereby  the  purchaser  acquires  a  right  to  locate 
the  certificate  and  procure  a  patent  in  the  name  of  the  grantee, 
but  for  his  own  use,  he  becoming  thereby  the  equitable  owner 
of  the  land  located.  Cox  v.  Bray^  28  Texas,  247 ;  Peevy  v. 
Hurt,  32  Texas,  146 ;  Stone  v.  Brown^  54  Texas,  330,  334 ; 
Parker  v.  Speiioer^  61  Texas,  155,  164.  In  Cox  v.  Bray^  Chief 
Justice  Moore  said :  "  But  even  if  the  contract  were  within  the 
statute"  [of  frauds]  "the  payment  of  the  purchase  money, 
the  location  of  the  land,  the  procuring  of  the  patent,  and  the 
possession  and  improvements  made  upon  it  by  the  defendant 
and  those  under  whom  he  claims,  would,  as  has  been  fre- 
quently decided  by  this  court,  have  presented  sufficient  equity 
to  have  entitled  the  defendant  to  a  decree  of  title,  if  be 
had  brought  a  suit  for  this  purpose  within  a  reasonable  and 
proper  time.  .  .  .  And  it  certainly  could  not  be  less  eflfect- 
ual  to- protect  him  against  the  wrongful  efforts  of  the  vendor 
to  deprive  him  of  his  possession  and  equitable  title  to  the  land, 
however  long  he  may  have  delayed  his  suit  *or  this  purpose." 
p.  261. 

Even  when  a  written  assignment  was  made,  it  was  often 
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made  with  a  blank  space  left  for  the  name  of  the  assignee,  to 
be  filled  up  with  the  name  of  any  subsequent  purchaser  who 
saw  fit  to  insert  his  own  name  therein,  —  much  the  same  as 
blank  assignments  of  corporation  stock,  which  pass  from  hand 
to  hand,  perhaps  a  dozen  times,  before  they  are  filled  up  with 
the  name  of  an  assignee.  It  is  distinctly  stated  in  Hill  v. 
Moorey  62  Texas,  610,  614,  that  "land  certificates  were  the 
subjects  of  transfer,  and  often  passed  through  the  hands  of 
many  persons  by  an  assignment  in  blank."  In  tha'  case  one 
Jowell  owned  a  land  certificate  as  community  property,  and, 
after  his  wife's  death,  sold  it  to  one  who  was  a  purchaser 
in  good  faith,  and  without  notice  of  the  community.  The 
heirs  of  the  wife  brought  suit  for  a  portion  of  the  land  located 
under  the  certificate ;  and  contended  that  the  purchaser  was 
bound  to  take  notice  of  the  wife's  interest.  But  it  did  not 
appear  on  the  record  whether  the  certificate  was  isdued  on 
Jowell's  own  head-right,  or  some  other  person's.  The  court 
held  that,  for  all  that  appeared,  it  might  have  been  obtained 
in  the  way  indicated  above.  "  So  far  as  the  record  shows," 
says  the  court,  "  it  may  have  been  true  that  Jowell  purchased 
the  certificate  through  a  blank  assignment,  and  that  he  trans- 
ferred with  this  assignment  on  it,  simply  by  delivering  it  tp 
the  persons  through  whom  the  appellee  claims ;  if  so,  his  name 
would  not  even  appear,  either  on  the  certificate  or  on  any 
writing  by  which  the  transfer  was  made,  and  in  such  case  a 
purchaser  would  not  be  put  on  inquiry  as  to  the  rights  of  other 
persons,  unless  it  be  of  those  persons  who  claim  by  inheritance 
from  the  original  grantee,  or  some  one  in  whom  a  right  vested 
by  operation  of  law,  at  the  time  the  certificate  issued." 

There  seems  to  have  been  an  assignment  of  this  kind  of 
Rutledge's  unconditional  certificate.  Two  witnesses  are  sworn 
in  the  case  who  distinctly  testify  that  they  saw  it,  with  John- 
son's name  inserted  as  assignee.  One  of  these  is  C.  G.  Payne, 
of  Dallas  County,  Texas,  an  attomey-at-law.  He  states  that  in 
January,  1868,  he  visited  the  land  office  at  Austin,  to  investi- 
gate some  land  claims  and  land  locations  in  Tari*ant  County. 
Whilst  there  he  examined  the  Rutledge  claim.  lie  says  he 
found  that  two  certificates  had  been  issued  to  Rutledge; 
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namely,  a  conditional  one  upon  which  a  survey  had  been 
made  in  Cass  County ;  and  an  unconditional  certificate  trans- 
ferred by  Rutledge  to  M.  T.  Johnson,  and  by  Johnson  located 
in  Tarrant  County  at  Fort  "Worth  upon  the  land  now  in  con- 
troversy, the  field-notes  and  survey  returned  to  the  General 
Land  OflRce,  and  there  filed,  mapped  and  platted,  and  the 
patent  refused  on  account  of  the  unconditional  certificate 
located  in  Cass  County.  He  says  that  the  transfer  of  the  lat- 
ter certificate  from  Rutledge  to  Johnson  was  written  in  a 
coarse,  rough,  round  handwriting.  The  usual  form  of  transfers 
of  certifi^cates  was  used.  The  substance  of  said  transfer  was 
an  assignment  of  all  right,  title,  claim  and  interest  of  said 
T.  P.  Rutledge  of,  in  and  to  the  said  certificate  to  the  said 
M.  T,  Johnson,  and  a,uthority  therein  authorizing  the  commis- 
sioner of  the  General  Land  Office  to  issue  the  patent  to  the  said 
M.  T.  Johnson  or  to  his  assigns.  On  his  cross-examination 
the  witness  says,  that  the  transfer  was  acknowledged  before 
some  officer  authorized  to  use  a  seal,  and  had  his  certificate  of 
acknowledgment  and  seal  thereon.  He  states  that  he  also  saw 
the  d^e4  from  Johnson  to  E.  M .  Daggett  on  record  in'  Tar- 
rant County. 

The  other  witness  who  testifies  to  having  seen  the  assign- 
ment of  the  unconditional  certificate  from  Rutledge  to  John- 
son is  W.  H.  H.  Lawrence.  He  testifies  that  he  was  engaged 
in  the  land  business  at  and  about  Fort  Worth ;  that  he  had 
transactions  with  E.  M.  Daggett  from  1873  to  1878,  and  ex- 
amined his  title  papers  at  his  request,  especially  in  reference  to 
the  320  acres  tract  known  as  the  Rutledge  survey ;  that  this 
examination  was  made,  he  thinks,  in  1876,  and  he  distinctly 
remembers  making  a  favorable  report  to  Daggett  after  he  had 
finished  the  examination.  He  further  says  :  "  My  recollection 
is  that  among  the  papers  I  examined  was  the  Thomas  P.  Rut- 
ledge certificate.  I  did  find  a  transfer  of  such  certificate  to 
M.  T.  Johnson.  I  am  sure  of  this,  because  had  it  not  been 
present  I  should  have  known  that  the  title  from  Rutledge  was 
defective."  Being  asked  from  whom,  to  whom,  and  the  form 
thereof, .he  said:  "I  can  only  say  that  it  was  from  Rutledge 
to  M.  T.  Johnson,  and  in  the  usual  form  of  transfers  of  such 


Digiti 


zed  by  Google 


MILLER  V.   TEXAS  AND  PAQ   RAILWAY.        087 
Opinion  of  the  Court.' 

•3ertificates."  The  witness  farther  states :  "  If  there  had  beeiL 
no  transfer  I  should  have  discovered  it  and  made  a  different 
report."  To  another  interrogatory  he  added  :  "  I  bad  occasion 
in  very  many  cases  to  look  np  the  titles  of  different  lands  in 
Texas,  and  became  familiar  in  the  coarse  of  five  years  in  the 
land  bosiness  at  Fort  "Worth  with  the  general  laws  of  the  State 
in  regard  to  lands,  as  also  familiar  with  the  examination  of 
titles." 

Apparently  (bat  perhaps  not  necessarily)  opposed  to  the 
liypothesis  that  the  certificate  in  qaestion  was  purchased  by 
Johnson  from  Srinson  is  the  evidence  of  Henry  Beaamont, 
who  testifies  that  in  the  winter  of  1851-2  he  placed  a  lot  of 
land  certificates,  including  the  T.  P.  Rutledge  certificate  for 
320  acres,  in  the  hands  of  M.  T.  Johnson  for  location,  under 
a  written  contract :  and  that  the  certificate  in  qaestion  had 
come  into  his  hands  with  others  from  a  party  (whose  name 
he  does  not  mention)  who  had  been  engaged  in  locating  and 
surveying  lands,  and  was  then  retiring  from  the  business.  In 
corroboration  of  this  testimony  a  receipt  in  the  handwriting 
of  M.  T.  Johnson  was  produced  in  evidence,  a  copy  of  which 
is  as  follows,  to  wit : 

^'Sec'd,  Austin,  March  9, 1852,  of  Henry  Beaumont  the  fol- 
lowihg  land  certificates,  to  be  located  or  accounted  for,  viz. : 

AerM. 

^  Four  leagues  Calhoun  County  school  lands  for  loca- 
tion.    . 17,712 

Thomas  Rutledge,  H.  R.,  320,  class  3,  Gonzales  County, 

12  Oct,  1846 320 

Wm.  P.  Milby,  H.  R,  640,  class  8,  No.   24,  Liberty 

County,  4th  MJarch,  1845 640 

John  Becton,  320  R  R,  3rd  class,  No.   234,  Victory 

County 320 

Sam'l  Hudler,  bounty  warrant,  dated  Jan'y  1st,  1838, 

signed  Barnard  Bee,  sec.  war. 1,280 

James  H.  Barnwell,  bounty  warrant,  7th  January,  1837, 

signed  G.  W.  Poe,  pay  gen'l.    .......       320 
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ACTM. 

Toby  scrip,  No.  864,  to  Almanzo  Houston,  dated '  Oct. 

10,   1836. 640 

(Signed  duplicate.) 

(Sign'd)  M.  T.  Johnson. 

Endorsed :  /  Henry  Beaumont  land  matters.' " 

A  duplicate  of  this  receipt  was  found  amongst  tTohnson's 
papers  afterhis  death  by  J.  P.  Smith,  his  administrator. 

It  is  somewhat  difficult  to  reconcile  this  evidence  with  that 
of  the  other  witnesses.  There  is  evidently  wanting  some  un- 
discovered explanation  of  the  discrepancy.  Beaumont  says 
that  he  only  had  the  certificate  for  location,  and  that  John- 
son was  to  divide  with  him  the  emoluments  thereof,  —  which 
were  always  one-third  of  the  land  located.  From  the  testi- 
mony of  J.  P.  Smith,  Johnson's  administrator,  it  appears  that 
Beaumont  and  Johnson  had  had  dealings  together  in  the  loca- 
tion of  land  certificates  for  some  years  prior  to  the  date  of  the 
receipt,  to  wit,  in  1850  and  1851.  The  certificates  mentioned 
in  the  j^ceipt  were  probably  received  by  Johnson  at  some* 
time,  or  at  different  times,  previous  to  the  giving  of  the  re- 
ceipt. One  of  the  certificates  was  that  of  Wm.  P.  Milby,  for 
640  acres,  class  3,  No.  24,  issued  4th  of  Match,  1845.  This 
certificate  was  located  June  25th,  1850,  —  a  year  and  nine 
months  before  the  date  of  the  receipt.  The  certificate  in  ques- 
tion, that  of  Rutledge,  was  located  January  8th,  1852,  two 
months  before  the  date  of  the  receipt.  The  suggestion  of  the 
complainants  that  the  survey  was  antedated  has  no  evidence 
to  support  it.  That,  in  some  way,  Johnson  had  become 
entitled  to  these  certificates  (especially  to  the  Rutledge  certifi- 
cate) is  corroborated  by  strong  circumstances.  Smith,  John- 
son's administrator,  says  that  Beaumont  never  asserted  any 
claim  to  the  land  mentioned  in  the  receipt.  He  had  corre- 
spondence and  communications  with  Beaumont  after  Johnson's 
death.  He  says  that  there  was  an  agreement  between  them 
that  Johnson  should  locate  the  certificates  placed  in  his  hands 
by  Beaumont,  and  was  to  have  for  doing  so  one-half  of  such 
interest  as  Beaumont  had;  in  them ;  yet  no  claim  for  any 
accounting  was  ever  made  after  Johnson's  death.    It  is  quite 
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possible  that  Beaumont  obtained  the  Butledge  certiiiGate  from 
Gill,  who  used  it  as  a  "  lariat "  for  improperly  locating  land ; 
ajid  that  Johnson  bought  it  of  Brinson  on  ascertaining  that  it 
belonged  to  him.  This  would  explain  why  Beaumont  never 
asserted  any  claim  to  the  land  located  under  it,  although  it 
subsequently  became  so  valuable. 

Be  all,  this  as  it  may,  it  is  clear  that  Johnson,  either  as 
owner  of  the  certificate  or  as  an  agent  employed  for  locating 
it,  and  as  such  having,  according  to  usage,  an  interest  in  the 
lands  to  be  surveyed,  was  fully  authorized  to  make  the  location 
under  it  which  he  did  make,  and  to  take  possession  of  the 
lands  either  for  his  own  use  (if  he  was  the  owner)  or  for  the 
use  and  l^enefit  of  himself  and  the  actual  owner ;  and  that 
his  title  and  possession  thus  acquired  y^as  good  against  all  the 
world,  except  those  who  could  produce  a  better  title  than  that 
which  the  certificate  and  the  location  under  it  secured.  The 
legal  title,  it  is  true,  was  in  Eutledge's  heirs ;  but  the  equitable 
title  was  in  Johnson,  (if  he  did  in  fact  purchase  the  certificate,) 
and,  in  any  event,  one-third  of  such  equitable  title  belonged" 
to  him,  as  the  authorized  locator  of  the  certificate,  and  the 
residue  was  in  his  hands  and  possession  for  the  use  of  the 
owners  whom  he  represented.  The  location  and  survey  were 
good  as  against  the  State,  and  all  other  persons  claiming  by 
inferior  title.  E.  M.  Daggett  as  purchaser  from  Johnson,  and 
obtaining  possession  from  him,  and  the  defendants  as  succes- 
sors of  Daggett,  became  entitled  to  the  benefit  of  the  Butledge 
survey  as  a  protection  against  all  persons  claiming  under  a 
title  inferior  thereto. 

But  this  is  not  the  whole  case.  There  are  other  points  which 
go  to  fortify  the  position  of  the  defendants,  which  it  is  proper 
to  notice. 

After  the  Childress  certificate  was  located  by  Dr.  Worrall 
in  1868,  E.  M.  Daggett,  who  had  then  been  in  possession  under 
the  Rutledge  title  for  the  space  of  fourteen  years,  purchased 
in,  as  he  supposed,  the  entire  Childress  claim.  In  1868  or 
1869  George  R.  Childress,  the  second  son  of  John  Childress, 
appeared  at  Fort  Worth,  having  returned  from  California, 
where  he  had  been  residing  for  many  years.  He  did  not  know 
VOL.  cxxxn — i4 
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that  his  brother  John  was  living,  but  supposed  him  dead,  and 
that  he,  George,  was  his  father's  sole  heir.  He  claimed  the 
land  in  question,  and  Daggett  compromised  with  him  for 
about  three  hundred  dollars,  and  Geoige  gave  a  deed  selling 
and  reUnquishing  all  his  right  and  title  to  Daggett  in  fee,  with 
a  general  warranty  against  himself,  his  heirs,  and  all  others. 
He  afterwarda  went  to  Austin,  saw  Green,  learned  of  his 
brotheufs  being  alive,  and  confirmed  the  arrangement  made 
by  the  latter  with  Green,  who  acted  therein  for  the  benefit 
of  Dr.  WorralL 

In  September,  1869,  Daggett  also  compromised  the  claim 
of  Dr.  Worrall  and  procured  a  deed  from  him  and  his  wife, 
Adaline  S.  WorralL  This  deed  is  in  the  usual  form  of  deeds 
of  bargain  and  sale.  It  is  dated  30th  of  September,  1869, 
recites  a  consideration  of  three  hundred  dollars,  conveys  to  { 

Daggett  the  land  in  dispute  by  metes  and  bounds,  as  in  the  i 

Childress  patent,  and  recites  that  the  land  was  the  separate  i 

property  of  the  said  Adaline  S.  Worrall,  referring  to  the  deeds 
from  John  W.  Childress  to  Green  and  from  Green  to  the  said 
Adaline.  The  deed  concluded  with  this  habendum  and  war- 
ranty, to  wit :  '^  To  have  and  to  hold  to  him,  the  said  E*  M. 
Daggett,  his  heirs  and  assigns  forever,  free  from  the  just  claim 
or  claims  of  any  and  all  persons  whomsoever,  claiming  or  to 
claim  the  same.^'  The  deed  was  acknowledged  before  a  notary 
public,  and  a  certificate  of  said  acknowledgment  was  made 
in  due  form,  with  one  exception ;  it  contains  no  statement  that 
Adaline  S.  Worrall,  the  wife;  wjfe  privily  examined  by  the 
ofScer  apart  from  her  husband.  This  is  necessary  in  order  to 
validate  a  conveyance  of  the  wife's  separate  property  in  Texas, 
and  its  absence  cannot  be  supplied  by  showing  that  she  was 
actually  privily  examined,  fierry  v.  Donley^  26  Texas,  737 ; 
JFitsgerald  v.  TWner,  43  Texas,  79 ;  •  Looney  v.  Adawsonj  48 
Texas,  619 ;  Johnson  v.  Brycm^  62  Texas,  628.  To  the  same 
effect  see  Miott  v.  Peirsol,  1  Pet.  328,  340 ;  Hitz  v.  Jenks^ 
123  U.  S.  297,  303.  This  seems  to  be  a  fatal  defect;  and  it  is 
on  this  def(>ct  that  the  complainants  in  the  cross-bills  rely. 
Their  position  is,  that  the  land  was  Mrs.  WorraJPs  separate 
property,  that  she  never  executed  any  conveyance  of  it  acoord- 
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ing  to  law^,  and  that  it  was  hers  when  she  died  in  November, 
1870,  and  descended,  one-half  to  her  husband,  Dr.  I.  B.  Wor- 
rall,  and  one-half  to  her  brothers  and  sisters,  represented  by, 
William  Bonlap  and  others.  The  complainants  in  the  other' 
cross-bill,  Martha  E.  Worrall  and  others,  claim  the  other  half 
of  thet  property  as  heirs  of  Dr.  Worrall,  being  his  mother  and 
his  brothers  and  sisters.  They  contend  that  Dr.  Worrall  had 
no  interest  to  convey  when  he  executed  the  deed  with  his  wife 
in  1869,  and  hence  the  one-half  part  which  he  inherited  from 
his  wife  in  November,  1870,  was  unaffected  by  that  convey- 
ance. It  is  true,  if  the  deed  contained  a  warranty,  he  would 
be  estopped  from  claiming  the  land ;  bat  it  is  contended  that 
the  clause  above  recited  does  not  amount  to  a  warranty.  It 
has  been  decided,  however,  by  the  Supreme  Court  of  Texaa 
that  words  substantially  such  as  those  contained  in  the  deed 
do  import  a  general  warranty.  In  Jiotoe  v.  RecUhy  23  Texas, 
614,  the  following  words  were  so  construed,  to  wit:  "For 
him  the  said  B.  H.,  his  heirs  and  assigns,  to  have  and  to  hold 
forever,  as  his  own  right,  title  and  property,  free  from  the 
claim  or  claims  of  me,  my  heirs,  or  creditors,  and  all  other 
persons  whomsoever,  to  claim  the  same  or  any  part  thereof 
lawfully."  In  our  judgment  the  deed  of  Worrall  and  his  wife 
did  contain  a  general  warranty,  and  the  one-half  part  of 
Adaline  S.  Worrall's  interest  which  descended  to  Dr.  Worrall 
was  carried  by  estoppel  to  Daggett  when  Dr.  Worrall  inher- 
ited the  same  from  his  wife. 

The  other  questions  arise  on  the  statute  of  limitations.  The 
defendants  pleaded  the  limitations  of  three  years  and  of  five 
years,  and  also  peaceable  possession  for  thirty  years.  The  act 
of  February  5tl^  1841,  first  created  the  limitations  referred  to. 
The  15th  section  created  that  of  three  years,  declaring  that : 
"  Every  snit,  to  be  instituted  to  recover  real  estate,  as  against 
him,  her  or  them,  in  possession  under  title,  or  color  of  title, 
shall  be  instituted  within  three  years  next  after  the  cause  of 
action  shall  hav^  accrued,  and  not  afterwards ; "  not  comput- 
ing the  duration  of  disability  from  minority,  coverture  or  in- 
sanity; and  by  tide  meaning  regular  claim  of  transfer  from  or 
under  the  sovereignty  of  the  soil ;  also  reserving  the  right  of 
the  government. 
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The  16th  section  created  the  limitation  of  five  years,  declar- 
ing that :  "  He,  she  or  they  who  shall  have  had  five  years 
like  peaceai3le  possession  of  real  estate,  cultivating,  using  or 
enjoying  the  same,  and  paying  tax  thereon,  if  any,  and  claim- 
ing under  a  deed,  or  deeds,  duly  registered,  shall  be  held  to 
have  full  title,  precluding  all  claims ;  but  shsdl  not  bar  the  gov- 
ernment;" and  saving  disabilities  for  non-age,  coverture  or 
insanity. 

Now  supposing  that  the  prerogative  of  the  government  pre- 
vented the  statute  from  running  until  after  the  patent  issued 
to  the  heirs  of  John  Childress  in  June,  1868,  it  certainly  com- 
menced to  run  at  that  time  against  those  who  claimed  under 
the  patent ;  and  the  facts  present  a  strong  case  of  adverse 
possession  on  the  part  of  E.  M.  Daggett  and  his  grantees. 
They  were  in  full,  continuous  and  peaceable  possession  for  a 
period,  altogether,  of  thirty  years,  namely,  from  1854  to  1885, 
when  William  Dunlap  and  others  appeajred  as  intervenors  in 
this  suit ;  and  from  1854  to  1886,  when  the  Worralls  intervened. 
This  possession  was  complete  in  the  use,  cultivation  and  enjoy- 
ment of  the  land  in  dispute,  and  the  payment  of  taxes  thereon. 
It  was  claimed  and  exercised  under  a  regular  deed  of  con- 
veyance from  M.  T.  Johnson,  dated  23d  June,*  1855,  which 
granted  and  coilveyed,  not  only  the  certificate  of  Eutledge,  but 
the  land  located  under  it,  describing  and  identifying  the  same ; 
and  which  was  duly  registered  in  the  records  of  Tarrant  County 
on  the  30th  of  March,  1857.  It  is  difficult  to  see  why  the  plea 
of  limitation  of  five  years  at  least  is  not  a  good  bar  against  the 
heirs  of  Adaline  S.  Worrall.  She  died  November  4th,  1870, 
and  one-half  of  her  estate  descended  to  her  husband,  I.  R 
Worrall,  who  survived  to  the  22d  September,  1871.  The  stat- 
ute having  commenced  to  run  against  him,  was  not  suspended 
by  his  death,  and  had  been  running  more  than  fourteen 
years  at  the  commencement  of  the  suit.  The  other  half  of 
Adaline  S.  Worrall's  estate  descended  to  her  brother,  John 
Cook,  and  her  two  sisters,  Alizannah,  wife  of  William  Donlap, 
and  Matilda,  wife  of  Dr.  Jonas  Fell.  John  Cook  was  livrag 
at  Adaline's  death,  and  survived  to  August,  1873.'  The  aisterB 
were  married  women  when  Adaline  S.-  Worrall  died,  but  as 
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her  disability  as  a  married  woman  had  already  prevented  the 
statute  from  running  during  her  lifetime,  their  disability,  ac- 
cording to  the  law  of  Texas,  cannot  be  added  to  hers.  It  was 
decided  by  the  Supreme  Court  of  Texas  in  the  cases  of  White 
V.  Latimer,  12  Texas,  61,  and  McMdstera  v.  MiUsy  80  Texas, 
591,  that  one  disability  cannot  be  tacked  to  another  so  as  to 
prolong  the  disabilities  beyond  the  continuance  of  that  which 
existed  when  the  cause  of  action  accrued.  See,  also,  Wood  on 
Limitations,  §  251,  and  notes.  According  to  this  rule  the  stat- 
ute commenced  to  run  at  the  death  of  Adaline  S.  Worrall,  on 
the  ith  of  November,  1870.  If  this  be  so,  as  we  think  it  is,  the 
complainants  in  the  cross-bills  are  barred  by  the  statute  of 
limitations. 

The  new  statute  of  limitations  contained  in  the  Revised 
Statutes,  which  went  into  effect  on  the  1st  day  of  September, 
1879,  does  not  materially  differ,  so  far  as  its  application  to  the 
present  case  is  concerned,  from  the  old  statute  of  1841 ;  and  it 
is  explicit  in  declaring  that  "  the  period  of  limitation  shall  not 
be  extended  by  the  connection  of  one  disability  with  another." 
Rev.  Stats.  Texas,  1879,  Art.  3225. 

In  our  judgment,  the  statute  of  limitations  is  a  complete  bar 
to  the  claims  set  up  by  the  complainants  both  in  the  original 
and  in  the  cross-bills,  whether  we  are  right  or  not  in  regard  to 
the  vaUdity  of  the  Rutledge  title. 

The  decree  of  the  Circuit  Court  is  affirmed. 


HILL  V.  WOOSTER. 

APPEAL    FROM    THE    CIRCUIT    COURT    OF    TIIK     UNITED    STATES    FOR 
THE   DISTRICT   OF   VERMONT. 

No.  10.    Argued  November  19,  20, 1889.  -  hecidcd  January  13,  1890. 

In  a  fiiiit  In  equity,  brought  under  §  4915  of  the  Revised  Statutes,  in  a  Cir- 
cuit Court  of  the  United  States,  there  was  a  decree  in  favor  of  the  plain- 
tlfl^  that  he  was  entitled  to  receive  a  patent  for  certain  clahns.  Tlie  de- 
cision rested  solely  on  the  fact  that  he  was  the  prior  inventor,  as  ix'twocii 
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him  and  the  defendant  On  appeal  by  the  defendant  to  this  conrt;  SMd, 
that  this  court  must  consider  the  question  of  the  patentability  of  the 
inventions  covered  by  the  claims,  and  that,  as  they  were  not  patentable, 
the  decree  must  be  reversed,  and  the  bill  be  dismissed. 

In  equity.  The  suit  was  brought  under  section  4915  of  the 
Xtevised  Statutes  of  the  United  States  to  determine  to  whom  a 
certain  patent,  yet  to  be  issued,  covering  certain  improvements 
in  milk-setting  apparatus,  belonged.  Decree  in  favor  of  the 
plaintiff,  from  which  the  defendants  appealed.  The  case  is 
stated  in  the  opinion. 

JUr.  WiUiam  Edgar  Simons  for  appellants. 

Mr.  Stephen  C.  ShurUeff  for  appellee. 

Mb.  Justice  Blatckford  delivered  the  opinion  of  the  conrt. 

This  is  a  suit  in  equity,  brought  in  the  Circuit  Court  of  the 
United  States  for  the  District  of  Vermont,  by  Daniel  B. 
Wooster  against  Samuel  Hill,  Benjamin  B.  Prentice,  and  The 
Vermont  Farm  Machine  Company,  under  section  4915  of  the 
Bevised  Statutes,  which  reads  as  follows :  '^  Whenever  a  patent 
on  application  is  refused,  either  by  the  Commissioner  of  Patents 
or  by  the  Supreme  Court  of  the  District  of  Columbia  upon  ap- 
jieal  from  the  Commissioner,  the  applicant  may  have  remedy 
by  bill  in  equity ;  and  the  court  having  cognizance  thereof,  on 
notice  to  adverse  parties  and  other  due  proceedings  had,  may 
adjudge  that  such  applicant  is  entitled,  according  to  law,  to 
receive  a  patent  for  his  invention,  as  specified  in  his  daim,  or 
for  any  part  thereof,  as  the  facts  in  the  case  may  appear.  And 
such  adjudication,  if  it  be  in  favor  of  the  right  of  the  appli- 
cant, shall  authorize  the  Comihissioner  to  issue  such  patent  on 
the  applicant  filing  in  the  Patent  Office  a  copy  of  the  adjudi- 
cation, and  otherwise  complying  with  the  requirements  of  law. 
In  all  cases,  where  there  is  no  opposing  party,  a  copy  of  the 
bill  shall  be  served  on  the  Commissioner ;  and  all  the  expenses 
of  the  proceeding  shall  be  paid  by  the  applicant,  whether  the 
final  decision  is  in  his  favor  or  not." 

The  substance  of  the  allegations  of  the  bill  is  as  follows : 
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Wooeter,  on  the  17th  of  January,  18T9,  filed  in  the  Patent 
OflBce  an  application  for  a  patent  for  an  ^^improvement  in 
mUk-ooolers.''  The  Commissioner  of  Patents  declared  an 
interference  between  that  application  and  letters  patent  ISfo. 
307,738,  granted  September  3, 1878,  to  said  Hill  and  Prontice, 
for  an  ^^  improvement  in  milk-coolers,"  an  interest  in  which 
patent  had  been  assigned  to  the  defendant  The  Yermont  Farm 
Machine  Ciompany.  Testimony  was  taken,  and  priority  of  in- 
vention was  adjudged  by  the  Patent  Office  in  favor  of  Woos- 
ter,  in  respect  to  the  claim  in  issue  in  the  interference ;  and 
Wooster,  by  a  separate  application  for  that  purpose,  was 
granted  a  patent  containing  that  claim,  on  the  14th  of  June, 
1881,  No.  242,805,  for  an  "  improvement  in  milk-coolers."  On 
the  30th  of  March,  1880,  Hill  and  Prentice  filed  an  application 
for  a  patent  for  an  "  improvement  in  milk-setting  apparatus." 
They  also,  on  the  10th  of  November,  1880,  filed  an  application 
for  a  reissue  of  their  patent  No.  207,738.  Both  of  the  last- 
mentioned  two  applications  were  declared  to  be  in  interference 
with  the  application  of  Wooster,  of  January  17, 1879.  Testi- 
mony was  taken  by  both  parties,  and  the  Commissioner  of 
Patents  decided  to  grant  a  patent  for  certain  of  the  claims  to 
Hill  and  Prentice,  or  to  The  Vermont  Farm  Machine  Com- 
pany as  their  assignee,  and  refused  to  grant  a  patent  for  them 
to  Wooster.  Four  of  those  claims  arose  on  the  application 
filed  by  Hill  and  Prentice  on  the  30th  of  March,  1880,  and 
were  as  follows: 

"1.  The  combination,  with  a  cabinet  provided  at  its  top 
with  a  cover  or  lid  and  having  a  door  in  its  side,  of  an  ice 
receptacle  located  in  the  upper  portion  of  the  cabinet^  and  an 
elongated  milk  receptacle,  the  upper  portion  of  which  is 
located  within  the  ice  receptacle  and  its  discharge  conduit 
arranged  to  extend  below  the  ice  receptacle. 

'^  2.  In  a  milk-cooling  apparatus,  the  combination,  with  a 
cabinet  or  box  haying  its  top  and  side  provided  with  covers 
or  doors,  of  a  vertically  elongated  milk  receptacle  provided 
with  a  discharge-regulating  valve  or  stopcock  at  its  lower 
end,  and  an  ice  receptacle  having  an  open  top  and  sorround- 
itig  the  upper  portion  of  the  milk  receptacle. 
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^^3.  A  milk-cooling  apparatus  consisting  essentially  of  a 
vertically  elongated  milk  receptaolci  provided  with  a  discharge 
opening  at  its  lower  end,  an  ice  receptacle  having  an  open  top 
and  surrounding  the  upper  portion  of  the  milk  receptacle,  and 
a  cabinet  having  a  cover  which  extends  over  the  milk  and  ice 
receptacles,  and  with  a  side  door  for  preventing  admission 
of  the  outer  air  to  the  lower  portion  of  the  milk  receptacle, 
when  desired. 

'^4.  A  milk-cooling  apparatus,  consisting  of  a  cabinet  pro- 
vided with  an  upper  and  lower  compartment,  an  ice  receptacle 
having  an  open  top  and  located  in  the  upper  compartment  of 
the  cabinet,  a  vertically  elongated  milk  receptacle,  the  upper 
portion  of  which  is  located  in  the  ice  receptacle  and  its  lower 
end  constructed  to  project  downward  into  the  lower  oompsirt- 
ment  of  the  cabinet,  and  a  valve  or  stop-cock  connected  with 
the  lower  end  of  the  milk  receptacle." 

The  decision  against  Wooster  and  in  favor  of  Hill  and 
Prentice  covered  three  other  claims,  which  arose  on  Hill  and 
Prentice's  application  for  a  reissue,  filed  November  10,  1880; 
but  it  is  not  necessary  further  to  allude  to  them,  as  there  is  no 
contest  in  this  court  in  regard  to  them. 

The  bill  contains  the  following  statement  as  to  the  inven- 
tion of  Wooster : 

"  The  object  of  your  orator's  invention  being  to  provide  a 
milk-cooler  of  such  construction  that  a  milk  receptacle  of 
a  depth  greater  than  its  width  may  have  its  upper  portions 
only  subjected  to  cold,  and  thus  cause  the  contained  milk  to 
rise  and  descend  in  reverse  vertical  currents.  The  uppet*  strata 
of  milk,  being  subjected  to  cold,  will  part  in  whole  or  in  part 
with  its  cream,  and  then  descend,  its  place  being  supplied  by 
an  ascending  current  of  warmer  milk  from  the  lower  portion 
of  the  vessel.  And,  further,  to  provide  the  milk-cooler  with 
a  combined  ventilator  and  filter,  whereby  the  milk  may  be 
thoroughly  ventilated.  And,  further,  to  provide  a  milk-cooler 
with  a  transparent  eduction  tube,  to  be  attached  to  the  lower 
portion  of  the  cooling  vessel,  whereby  the  milk  can  be  easily 
or  readily  inspected  while  being  drawn  from  the  cooler  and 
the  milk  and  cream  accurately  separated  and  deposited  in 
separate  vessels." 
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The.  hill  prays  for  a  decree  adjudging  Wooster  to  be  the 
first  inventor  "  of  the  invention  embraced  in  the  claims  herein- 
before. S0t  forth,  and  entitled,  according  to  law,  to  receive  a 
patent  for  said  invention." 

The  answer  of  the  defendants  denies  that  Wooster  was  the 
first  inventor  of  either  of  the  claims  marked  1,  2,  3  and  4,  and 
avers  that  Hill  and  Prentice  were  the  first  inventors  thereof, 
and  are  entitled  to  a  patent  for  those  claims. 

The  cause  wias  put  at  issue  by  a  replication,  voluminous 
proofs  were  taken,  and  the  case  was  heard  by  Judge  Wheeler. 
His  opinion  is  reported  as  Wooster  v.  IliUy  22  Fed.  Eep.  830. 

In  the  Patent  Office,  the  examiner  of  interferences  awarded 
priority  of  invention  to  Hill  and  Prentice,  in  regard  to  the 
above  claims  1,  2,  3  and  4.  On  appeal  to  the  examiners-in- 
chief  by  Wooster,  they  affirmed  such  decision  of  the  examiner 
of  interferences.  On  an  appeal  by  Wooster  to  the  Commis- 
sioner of  Patents,  the  latter  affirmed  the  decision  of  the 
examiners-in-chief,  and  afterwards  denied  a  motion  for  a 
reconsideration  of  his  decision. 

The  opinion  of  the  Circuit  Court  discusses  the  questions 
involved  solely  as  questions  of  fact  as  to  priority  of  invention, 
as  between  Wooster  on  the  one  side  and  Hill  and  Prentice  on 
the  other,  and  states  that  considerable  evidence  was  produced 
before  the  court  which  was  not  before  the  Patent  Office. 
The  court  was  of  opinion  that  Hill  and  Prentice  were  the  first 
inventors  of  an  open-box  creamery  standing  on  legs,  with  the 
lower  part  of  the  cans  extending  through  the  bottom  of  the 
box  downward,  and  the  upper  part  surrounded  by  water  in 
the  box,  for  cooling  the  top  of  the  milk  in  the  cans,  as  shown 
in  the  patent  No.  207,738,  granted  to  them  on  September  3, 
1878.  The  "cabinet"  mentioned  in  the  four  claims  before 
recited  applied  to  a  cabinet  creamery  closed  all  the  way  down, 
but  having  a  door  in  front,  for  access  to  the  lower  part  of  the 
can,  in  contradistinction  to  an  open-box  creamery  standing 
on  legs.  The  court  was  of  opinion^  on  the  evidence,  that 
Wooster  was  the  first  inventor  "  of  the  cabinet  creamery  as  an 
improvement  upon  the  box  creamery,  as  that  is  shown  in  the 
patent  of  Hill  and  Prentice."    It  thereupon  entered  a  decree 
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adjudging  that  Hill  and  Prentice  were  not  the  original,  first 
and  joint  inventors  of  iHe  improvements  set  forth  in  the  four 
claims  before  recited,  and  that  Woostef  was  the  original  and 
first  inventor  of  the  improvement  called  a  cabinet  creamery, 
set  forth  in  those  four  claims,. and  w^  entitled  to  receive  a 
patent  therefor,  as  set  forth  in  his  application  filed  January 
17,  1879.  From  this  decree  the  defendants  have  appealed  to 
this  court. 

The  provision  of  section  4915  is  that  the  Circuit  Court  may 
adjudge  that  the  applicant  "  is  entitled,  according  to  law,  to 
receive  a  paitent  for  his  invention,  as  specified  in  his  claim,  or 
for  any  part  thereof,  as  the  facts  in  the  case  may  appear;" 
and  that,  if  the  adjudication  is  in  favor  of  the  right  of  the 
applicant,  it  shall  authorize  the  Commissioner  to  issue  the 
patent.  It  necessarily  follows  that  no  adjudication  can  be 
made  in  favor  of  the  applicant,  unless  the  alleged  invention 
for  which  a  patent  is  sought  is  a  patentable  invention.  The 
litigation  between  the  parties  on  this  bill  cannot  be  concluded 
by  solely  determining  an  issue  as  to  which  of  them  in  fact 
first  made  a  cabinet  creamery.  A  determination  of  that  issue 
alone,  in  favor  of  the  applicant,  carrying  with  it,  as  it  does, 
authority  U>  the  Commissioner  to  issue  a  patent  to  him  for  the 
claims  in  interference,  would  necessarily  give  the  sanction  of 
the  court  to  the  patentability  of  the  invention  involved. 

The  parties  to  the  present  suit  appear  to  have  been  willing 
to  ignore  the  question  as  to  patentability  in  the  present  case, 
and  to  have  litigated  merely  the  question  of  priority  of  inven- 
tion, on  the  assumption  that  the  invention  was  patentable. 
But  neither  the  Circuit  Court  nor  this  court  can  overlook  the 
question  of  patentability.  The  bill  claims  a  patent  for  what 
it  alleges  was  invented  by  Wooster  as  a  patentable  invention ; 
and  the  answer  of  the  defendants  is  founded  upon  the  view 
that  Hill  and  Prentice  were  the  first  inventors  of  the  improve- 
ments covered  by  the  four  claims  in  question,  as  patentable 
inventions. 

We  are  of  opinion  that  nothing  in  those  four  olaims  ccmsti- 
tutes  a  patentable  invention.  A  cabinet  constitutes  an  element 
in  each  of  the  combinations  covered  by  the  four  claims.     This 
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cabinet  is  nothing  more  than  a  boxing  or  covering  in  of  the 
open  space  forming  the  lower  part  of  the  prior  open-box 
creamery  standing  on  legs.  In  the  application  of  Wooster, 
filed  January  17,  1879,  in  an  amendment  filed  by  him  March 
29, 1879,  he  says :  "  I  am  aware  that  long  rectangular  milk 
receptacles  have  been  provided  with  a  water-chamber  extend- 
ing around  the  upper  portion  thereof;  also,  that  water-coolers 
have  been  enclosed  within  a  box  or  casing,  and  their  upper 
ends  enclosed  within  an  ice  receptacle  having  a  perforated 
bottom ;  also,  that  a  milk  receptacle  has  been  provided  with 
an  ice  receptacle  extending  through  the  centre  of  the  same,  and 
hence  I  would  have  it  understood  that  I  do  not  claim  the  con- 
struction above  referred  to." 

In  the  application  of  Hill  and  Prentice,  filed  March  30, 
1880,  they  say  in  the  specification :  '^  The  lower  chamber  or 
compartment  serves  to  protect  that  part  of  the  milk  vessel 
which  is  in  contact  with  this  chamber  from  free  contact  with 
the  outer  air,  preventing  the  temperature  from  unduly  vary- 
ing; and  it  also  senses  as  a  suitable  place  wherein  to  store 
butter,  milk,  or  dairy  appliances,  this  being  practically  a  refrig- 
erating chamber." 

In  the  decision  of  the  examiners-in-chief  on  appeal,  made 
July  12,  1882,  they  say :  ^'  Tiie  idea  of  applying  a  cooling 
medium  to  the  top  of  milk  cans  while  the  bottom  should  be 
exposed  to  the  ordinary  temperature  of  the  dairy-room  was 
old,  and  Wooster  expressly  disclaims  any  broad  pretension  to 
such  method,  and  says  that  he  is  aware  that  milk  receptacles 
have  been  provided  with  a  water-chamber  around  the  upper 
portion,  and  that  water-coolers  have  been  boxed  and  their 
upper  parts  enclosed  in  ice  receptacles  and  the  lower  end  per- 
forated, and  milk  receptacles  been  provided  with  an  ice  recep- 
tacle extending  through  the  centre  of  the  same.  So,  to  start 
with,  we  find  that  whatever  either  has  done  is  merely  to 
improve  upon  means  for  more  effectually  carrying  out  this 
mode  of  treating  milk,  to  obtain  the  best  results  in  raising  and 
seciiring  cream.  As  a  structure,  the  cabinet  would  seem 
almost  anticipated  by  the  water-cooler  of  which  the  parties 
made  a  doable  use ;  but  this  is  not  before  us,  except  so  far  as 


Digiti 


zed  by  Google  — 


700  OCTOBER  TERM,  1889. 

Opinion  of  the  Court. 

showing  us  to  what  a  limited  extent  the  examiner  conceded 
patentability  of  matter  included  in  the  clainis  allowed  and  put 
in  interference."  The  examiners-in-chief  seem,  therefore,  not 
to  have  considered  that  the  question  of  patentability  was 
before  them,  but  that  they  were  limited  to  considering  the 
question  as  to  which  of  the  two  parties  first  made  the  structure 
in  the  form  in  which  it  was  presented. 

The  examiners-in-chief  proceed:  "When  the  parties  came 
to  the  office  they  undoubtedly  supposed,  each  for  himself, 
that  they  had  made  a  great  discovery  in  keeping  the  top  of 
the  milk  cool  and  the  bottom  warm.  So  we  find  that  both 
of  them  seem  to  have  obtained  new  light  in  regard  to  the 
state  of  the  art,  and,  by  rej^eated  amendments,  came  down 
to  quite  restricted  claims.  We  now  come  down  to  the  mate- 
rial matter:  Which  of  the  parties  devised  and  first  reduced 
to  practice  the  box,  with  lid,  enclosing  the  cooler  tank,  having 
the  elongated  can  extending  through  the  bottom,  etc.  The 
idea  of  drawing  off  the  milk  from  the  bottom  was  old,  and 
the  glass  to  afford  inspection  was  old.  And  which  of  them 
conceived  of  and  first  reduced  to  practice  the  cabinet  form,  or 
the  above  box  and  tank  and  can  construction,  with  the  lower 
part  of  the  can  also  enclosed  ?  It  is  certainly  a  very  small 
matter  of  invention,  this  enclosing  the  bottom  part,  after  the 
enclosing  of  the  cooler  tank,  and  after  what  hiis  been  done  in 
refrigerators  and  water-coolers." 

In  the  brief  of  the  defendants,  who  are  the  appellants  here, 
it  is  stated  that  the  four  claims  in  question  "  are  confined  to  a 
cabinet  creamery,"  and  "  are  simply  for  adding  the  lower  com- 
partment to  a  box  creamery  on  legs."  We  are  of  opinion  that 
they  are  entitled  to  have  the  decree  below  reversed,  on  the 
ground  that  it  was  not  a  patentable  invention  to  add  a  lower 
compartment  to  a  box  creamery  on  legs.  The  only  allusion  to 
this  question  in  tlie  brief  for  Wooster,  the  plaintiff  and  appel- 
lee, is  the  remark  that  no  question  is  made  in  the  answer  but 
that  one  party  or  the  other  is  entitled  to  a  patent,  and  that, 
therefore,  evidence  which  does  not  tend  to  show  which  party 
is  entitled  to  the  patent  is  irrelevant  and  should  be  suppressed. 
This  court,  however,  has  repeatedly  held  that,  under  the  Con- 
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stitution  and  the  acts  of  Congress,  a  person,  to  be  entitled  to 
a  patent,  must  have  invented  or  discovered  some  new  and 
useful  art,  machine,  manufacture,  or  composition  of  matter, 
or  some  new  and  useful  improvement  thereof,  and .  that  ^^  it  is 
not  enough  that  a  thing  shall  be  new,  in  the  sense  that  in  the 
shape  or  form  in  which  it  is  produced  it  shall  not  have  been 
before  known,  and  that  it  shall  be  useful,  but  it  must,  under 
the  Constitution  and  the  statute,  amount  to  an  invention  or 
discovery."  The  cases  on  this  subject  are  collected  in  Thomp- 
son V.  Boissdier,  114  U.  S.  1,  11,  12.  To  them  may  be  added 
Stephenson  v.  Brookli/n  BaUroady  114  U.  S.  149;  Tale  Lock 
Co.  V.  Greenleaf,  117  U.  S.  544 ;  Gardner  v.  Herz,  118  U.  S. 
180 ;  Pomace  Iloldet*  Co,  v.  Ferguson,  119  U.  S.  335 ;  Hendy 
V.  Miners'  Iron  Works,  127  U.  S.  370,  375  ;  Holland  v.  Shipley, 
127  U.  S.  396;  PaMee  Plow  Co.  v.  Kingm^m,  129  U.  S.  294; 
Brown  v.  District  of  Cdumhia,  130  IT.  S.  87 ;  Day  v.  Fair 
Hanien  amd  Westville  Railway  Co.,  ante,  98 ;  Watson  v.  Ciii- 
mwnaUj  iTidiqmopoli^  <&o,  Bailway  Co.,  ante,  161 ;  Mwrchand  v. 
Emken,  ante,  195 ;  Boyer  v.  Both,  ante,  201. 

The  decree  of  the  Circuit  Cowrt  is  reversed,  and  the  case  is 

remanded  to  that  court  with  a  direction  to  dismiss  the  bUl, 

with  costs. 
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Mr.  President,  Mr.  Speaker,  and  gentlemen  of  the  Senate  and 
House  of  Bepresentatives :  By  the  terms  of  that  section  of  the 
act  of  Congress  under  which  we  have  assembled  in  further  com- 
memoration of  the  historic  event  of  the  inauguration  of  the  first 
President  of  the  United  States,  George  Washington,  the  30th  of 
April,  A.D.  1889,  was  declared  a  national  holiday,  and  in  the  noble 
city  where  that  event  took  place  its  centennial  anniversary  has 
been  celebrated  with  a  magnificence  of  speech  and  song,  of  mul- 
titudinous assembly,  and  of  naval,  military  and  civic  display, 
accompanied  by  every  manifestation  of  deep  love  of  country,  of 
profound  devotion  to  its  institutions  and  of  intense  appreciation 
of  the  virtues  and  services  of  that  illustrious  man,  whose  assump- 
tion of  the  Chief  Magistracy  gave  the  assurance  of  the  successful 
setting  in  motion  of  the  new  Government. 

By  the  aundry  oItII  appropriation  bill  of  March  2, 18S9,  it  was  enacted  as  follows :  **  Sko.  4, 
That  In  order  that  the  centennial  anniversary  of  the  inauguration  of  the  first  President  of  the 
United  States,  Oaor^  Washington;  may  be  duly  commemorated,  Tdesday,  the  thirtieth  day 
of  April,  anno  Domini  eighteen  hundred  and  eighty.ulne,  i«  hereby  declared  to  be  a  national 
holiday  throughout  the  United  States.  And  in  further  commemoration  of  this  historic  event, 
the  two  Houses  of  Congress  shall  assemble  in  the  Hall  of  the  House  of  Bepresentatlvcs  on  the 
second  Wednesday  of  December,  anno  Domini  eighteen  hundred  and  eighty -nine,  when  suit- 
able ceremonlM  shall  be  had  nnder  the  direction  of  a  joint  committee  composed  of  five 
Senatprs  and  five  Representatives,  members  of  the  Fifty-first  Congress^  who  shall  be  appointed 
by  the  presiding  officers  of  the  respective  Houses.  And  said  joint  committee  shall  have 
power  to  sit  during  the  recess  of  Congrera;  and  it  shHll  be  Its  duty  to  make  arrangements  for 
Uie  celebration  In  the  Hull  of  the  House  of  Representatives  on  the  second  Wednesday  of 
December  next,  and  may  invite  to  be  present  thereat  such  officers  of  the  United  States  and 
of  the  respective  States  of  the  Union,  and  (throut{h  the  Secretary  of  State)  repreHentailves 
of  foreign  governments.  The  committee  shfill  invite  tho  Chief  Justice  of  the  United  States  to 
deliver  a  suitable  address  on  the  occasion.  And  for  the  purpose  of  defraying  the  expenses 
of  said  Joint  committee  and  of  carrying  out  the  arrangements  which  it  may  make,  three 
thousand  dollars,  or  so  much  thereof  as  may  be  necessary."    25  Stat.  080,  c.  411,  §  4. 

Jhis  joint  committee,  as  organized,  consisted  of  Mr.  Hiscock  of  New  York,  Mr.  Shbrxah 
of  Ohio,  Mil.  Hoar  of  MaasachusetU,  Mr.  Voorhbrs  of  Indiana  and  Mr.  EusTiii  of  J^uisl- 
ana,  on  the  part  of  the  Senate;  and  of  Mr.  Batnv  of  Pennsylvania,  Mr.  Hitt  of  Illinois.  Mr. 
Cartrr  of  Montana,  Mr.  Cdlbrrson  of  Texas  and  Mr.  Cuifxiif as  of  New  York  on  the  part 
of  the  House  of  Representatives.  It  agreed  upon  and  issaed  the  following  as  the  order  of 
arrangements  at  the  Capitol. 
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Nothing  on  the  occasion  of  that  celebration  could  be  more  full 
of  encouragement  and  hope  than  the  testimony  so  overwhelmingly 
given  that  Washington  still  remained  first  in  the  hearts  of  his 
countrymen,  and  that  the  example  afforded  by  his  career  was  still 
cherished  as  furnishing  that  guide  of  public  conduct  which  had 
kept  and  would  keep  the  nation  upon  the  path  of  glory  for  itself 
and  of  happiness  for  its  people. 

The  majestic  story  of  that  life  —  whether  told  in  the  pages  of 
Marshall  or  Sparks,  of  Irving  or  Bancroft,  or  through  the  elo- 
quent utterances  of  Ames  or  Webster,  or  Everett  or  Winthrop, 
or  the  matchless  poetry  of  Lowell  or  the  verse  of  Byron  —  never 
grows  old. 

We  love  to  hear  again  what  the  great  Frederick  and  Napoleon, 
what  Erskine  and  Fox  and  Brougham  and  Talleyraad  and  Fontanes 
and  Guizot  said  of  him,  and  how  crape  enshrouded  the  standards 
of  France,  and  the  flags  upon  the  victorious  ships  of  England  fell 
fluttering  to  half-mast  at  the  tidings  of  his  death. 

The  passage  of  the  century  has  not  in  the  slightest  degree  im- 
paired the  irresistible  charm ;  and  whatever  doubts  or  fears  assail 
us  in  the  turmoil  of  our  impetuous  national  life,  that  story  comes 
to  console  and  to  strengthen,  like  the  shadow  of  a  great  rock  in  a 
weary  land. 

Washington  had  become  first  in  war,  not  so  much  by  reason  of 
victories  over  the  enemy,  though  he  had  won  such,  or  of  success 


The  Capitol  will  be  eloaed  on  the  morning  of  the  11th  to  all  except  the  members  and  offioen 
of  Congress ;  invited  guests  will  be  admitted  by  ticlcets.   . 

At  11  o'cIocIe  the  east  door  leading  to  the  Rotanda  will  be  opened  to  those  holding  tickets  of 
admission  to  tbe  floor  of  the  House  and  its  galleries. 

The  floor  of  the  House  of  Representatives  will  be  opened  for  the  admission  of  Senators  and 
Representatives,  and  to  those  having  tickets  of  admission  thereto,  who  wiU  be  conducted  to 
the  seats  assigned  to  them. 

The  President  and  ex.Presldenta  of  the  United  States  will  be  seated  in  front  and  on  the 
right  of  the  Presiding  Ofllcer. 

The  Justices  of  the  Supreme  Court  will  occupy  seats  next  to  the  President,  in  front  and  on 
(be  right  of  the  Presiding  Officer. 

The  Cabinet  Officers,  the  Hon.  George  Bancroft,  tbe  Oenerol  of  the  Array  (retired),  the 
Admiral  of  the  Navy,  the  Major-General  commanding  the  Army  and  tbe  officers  of  the  Army 
and  Navy  who,  by  name,  have  received  the  thanks  of  Congress,  will  occupy  seats  directly  in 
roar  of  tbe  President  and  Supreme  Court. 

The  Chief  Justice  and  Judges  of  the  Court  of  Claims  and  the  Chief  Justice  and  Associate 
Justices  of  the  Supreme  Court  of  the  .District  of  Columbia  will  occupy  seats  directly  in  rear 
of  the  Cabinet. 

The  Diplomatic  Corps  will  occupy  seats  In  front  and  on  the  left  of  the  Presiding  Officer. 

International  American  Congress  and  ICarlne  Conference  will  occupy  seau  in  vear  of  the 
Diplomatic  Corps.    Cards  of  admission  will  be  delivered  to  the  Secretary  of  Slate. 

Bz-Vije-Fresidents  and  Senators  will  occupy  seats  in  renr  of  the  Judiciary. 

Representatives  will  occupy  seats  behind  the  Senators  and  the  representatiyea  of  forslga 
gOTcmmenta, 
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in  strategy,  though  that  had  been  his,  as  of  the  triumphs  of  a  con- 
stancy which  no  reverse,  no  hardship,  no  incompetency,  no  treach- 
ery could  shak3  or  overcome. 

And  because  the  people  comprehended  the  greatness  of  their 
leader  and  recognized  in  him  an  entire  absence  of  personal  ambi- 
tion, an  absoliite  obedience  to  convictions  of  duty,  an  unaffected  love 
of  country,  of  themselves  and  of  mankind,  he  had  become  first  in 
the  hearts  of  his  countrymen. 

Because  thus  first,  he  was  to  become  first  in  peace,  by  bringing 
to  the  charge  of  the  practical  working  of  the  system  he  had  par- 
ticipated in  creating,  on  behalf  of  the  people  whose  independence 
he  had  achieved,  the  same  serene  judgment,  the  same  sagacity,  the 
same  patience,  the  same  sense  of  duty,  the  same  far-sighted  com- 
prehension of  the  end  to  be  attained,  that  had  marked  his  career 
from  its  beginning. 

From  the  time  he  assumed  command,  he  had  given  up  all  idea 
of  accommodation,  and  believed  that  there  was  no  middle  ground 
between  subjugation  and  complete  independence,  and  that  indepen- 
dence the  independence  of  a  nation. 

He  had  demanded  national  action  in  respect  of  the  Army ;  he 
had  urged,  but  a  few  weeks  after  Bunker  Hill,  the  creation  of  a 
Federal  court  with  jurisdiction  coextensive  with  the  colonies ;  he 
had  during  the  war  repeatedly  pressed  home  his  deep  conviction 
of  the  indispensability  of  a  strong  central  government,  and  partic- 

CommlMlonen  of  the  Dlitrtot,  Qovenon  of  8ute>  and  Tenitoriat  and  gaeato  invited  to 
the  floor,  will  oeeupy  aeaU  behind  the  RepreMntativee. 

The  Executive  Gallery  will  be  reserved  exclusively  tor  ttie  families  of  the  Bnpreme  Court, 
the  families  of  the  Cabinet  and  the  Invited  guesU  of  the  President. 

Tlie  Diplomatic  Oallery  will  be  reserved  exeloaively  for  the  families  of  the  members  of  tlie 
Diplomatic  Corps.    Cards  of  admission,  will  be  delivered  to  the  Secretary  of  State. 

The  Reporters'  (Hllery  will  be  reserved  exclusively  for  the  use  of  the  reporters  of  the  press. 
TickeU  thereto  will  be  delivered  to  the  Press  Committee. 

The  Official  Reporters  of  the  Senate  and  of  the  Honse  will  occupy  the  Reporters*  desk,  in 
front  of  the  Clerk's  Uble. 

The  liarine  Band  will  occupy  the  south  corridor.  In  rear  of  the  Presiding  Officer. 

The  Diplomatic  Corps,  International  American  Congress  and  Marine  Conference  and  other 
foreign  guests  will  assemble  in  the  Marble  Room  of  the  Senate;  the  Judiciary  at  the  Supreme 
ConrtRoom;  the  President,  ex-Presldenu,  the  Cabinet  and  the  ex-Vice-Preaidenu  will  meet 
at  the  President's  Room  at  12.80  p.m. 

The  house  being  in  session,  and  notification  to  that  effect  having  been  given  to4he  Senate, 
the  Vice-President  and  the  Senate  in  a  body,  preceded  by  the  President,  ex-Presidents,  ex- 
Vice-Presidents,  the  Cabinet,  the  Judiciary,  the  Diplomatic  Corps,  International  American 
Congress  and  Murine  Conference  will  proceed  to  the  Hall  of  the  House  of  Representatives. 

The  Vice-President  will  occupy  the  Speaker's  dbair,  and  will  preside. 

The  Speaker  of  the  House  will  occupy  a  seat  at  the  left  of  the  Vice-President. 

The  other  officers  of  the  Senate  and  of  the  House  will  occupy  scaU  on  the  floor  at  the  right 
and  the  left  of  the  Presiding  Officer. 

The  Architect  of  the  Capitol,  the  Sergeant-at-Arms  of  the  Senate,  the  8ergeant>at-Arms  and 
the  Doorkeeper  of  the  House  are  charged  with  the  executlou  of  these  arrangemeuu. 


Digiti 


zed  by  Google 


710  APPENDIX. 

ularly  at  its  close,  in  his  circular  to  the  goyernors  of  the  States 
and  his  farewell  to  his  comrades.  He  had  advocated  the  promo- 
tion of  commercial  intercourse  with  the  rising  world  of  the  West, 
80  that  its  people  might  be  bound  to  those  of  the  seaboard  by  a 
chain  that  could  never  be  broken.  Appreciating  the  vital  impor- 
tance of  territorial  influences  to  the  political  life  of  a  common- 
wealth, he  had  approved  the  cessions  by  the  landed  States,  none 
more  significant  than  that  by  his  own,  and  had  made  the  profound 
suggestion  —  which  was  acted  on  —  of  a  line  of  conduct  proper  to 
be  observed  for  the  government  of  the  citizens  of  America  in  their 
settlement  of  the  western  country  which  involved  the  assertion  of 
the  sovereign  right  of  eminent  domain.  He  had  advised  the  com- 
missioners of  Virginia  and  Maryland,  in  consultation  at  Mount 
Vernon  in  relation  to  the  navigation  of  the  Potomacj  to  recommend 
a  uniform  currency  and  a  uniform  system  of  commercial  reg^ula- 
tions,  and  this  led  to  the  calling  of  the  conference  of  commis- ' 
sioners  of  the  thirteen  States.  At  the  proper  moment  he  had 
thrown  his  immense  personal  influence  in  favor  of  the  convention 
and  secured  the  ratification  of  the  Constitution. 

It  remained  for  him  to  crown  his  labors  by  demonstrating  in 
their  administration  the  value  of  the  institutions  whose  establish- 
ment had  been  so  long  the  object  of  his'  desire. 

"  It  is  already  beyond  doubt,"  wrote  Count  Moustier,  in  June, 
1789,  ''  that  in  spite  of  the  asserted  beauty  of  the  plan  which  has 
been  adopted,  it  would  have  been  necessary  to  renounce  its  intro- 
duction if  the  same  man  who  presided  over  its  formation  had  not 
been  placed  at  the  head  of  the  enterprise.    The  extreme  confidence 


AeoordlDgly,  on  the  11th  of  D«eemb«r,  at  1  o'clock  t.m.  the  Pr«dd«nt  of  the  United  StatM, 
with  the  member!  of  hiA  Cabinet  and  the  Chief  Jaetiee  and  Aatoclate  Jnetloea  of  the  Bapreme 
Coart,  entered  the  Hall  of  the  Houi»e  of  Repretentatlvea  and  ocenpled  the  eeata  reeerred  for 
them  in  fk-ont  and  on  the  right  of  the  Preeiding  Officer. 

Next  the  membere  of  the  Senate,  following  the  Vfce-Preeident  and  their  Secretary,  preceded 
by  their  Sergeant^t-Arme,  entered  the  Hall  and  took  the  eeata  reeerved-  for  them  on  the  right 
.  and  left  of  the  main  aiele. 

The  Vlee-Preetdent  ocenpled  the  Speaker*!  chair;  the  Speaker  of  the  Honee  aftclng  at  hit 
left. 

The  Major-Oeneral  commanding  the  Army,  the  Diplomatic  Corpe,  the  International  Amer- 
ican CongreM  and  Marine  Conference,  and  the  other  persone  designated  In  the  order  of  exer* 
die,  were  seated  In  accordance  with  the  arrangemonte  of  the  joint  committee. 

The  Vice-Preeident  announced  the  object  of  the  meeting,  and,  after  prayer  by  the  Chaplain 
of  the  Senate,  eald  "  an  oration  will  now  be  delivered  by  Melville  W.  Fuller,  Chief  Jnctlee  of 
the  United  SUtee.** 

At  the  close  of  the  address  a  benediction  was  said  by  the  Chaplain  of  the  Honee  of  ItepreMD> 
tatives.  The  President  of  the  United  Sutes,  with  the  members  of  his  Cabinet,  the  Sopreme 
Court,  the  Senate  and  the  Invited  guests  then  retired  from  the  Hall,  while  the  Marine  Band 
played  "Waihington's  Grand  March." 
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in  his  patriotism,  his  integrity  and  his  intelligence  forms  to-day 
its  principal  support." 

There  were  obvious  difficulties  surrounding  the  first  President. 
Eleven  States  had  ratified,  but  the  assent  of  some  had  been  secured 
only  after  strenuous  exertion^  considerable  delay,  and  upon  close 
votes. 

So  slowly  did  the  new  Government  get  under  way  that  the  first 
Wednesday  of  March^  the  day  designated  for  the  Senate  and 
House  to  assemble,  came  and  went,  and  it  was  not  until  the  1st  of 
April  that  the  House  obtained  a  quorum,  and  not  until  the  6th 
that  the  electoral  vote  was  counted  in  joint  convention. 

An  opposition  so  intense  and  bitter  as  that  which  had  existed  to 
the  adoption  of  the  Constitution  could  not  readily  die  out,  and  the 
antagonisms  which  lay  at  its  base  were  as  old  as  human  nature. 

Jealousies  existed  between  the  smaller  and  the  larger,  between 
the  agricultural  and  the  commercial  States,  and  these  were  ren-. 
dered  the  keener  by  the  rivalries  of  personal  ambition. 

Those  who  admired  the  theories  of  the  French  philosophical 
school  and  those  who  preferred  the  British  model  could  not  readily 
harmonize  their  differences,  while  the  enthusiastic  believers  in  the 
capacity  of  man  for  self-government  denoui^ced  the  more  conserva- 
tive for  doubting  the  extent  of  the  reliance  which  could  be  placed 
upon  it. 

The  fear  of  arbitrary  power  took  particular  form  in  reference  to 
the  presidential  office,  which  had  been  fashioned  in  view  of  the 
personal  government  of  George  th,e  Third,  nither  than  on  the  type 
of  monarchy  of  the  English  system  as  it  was  in  principle,  and  as 
it  is  in  fact. 

And  this  fear  was  indulged  notwithstanding  the  frequency  of 
elections,  since  no  restriction  as  to  re-eligibility  was  imposed  upon 
the  incumbent. 

But  no  fear,  no  jealousy,  could  be  entertained  of  him  who  had 
indignantly  repelled  the  suggestion  of  the  bestowal  of  kingly 
power ;  who  had  unsheathed  the  sword  with  reluctance  and  laid  it 
down.^th  joy ;  who  had  never  sought  official  position,  but  accepted 
public  office  as  a  public  trust,  in  deference  to  so  unanimous  a  de- 
mand for  his  services  as  to  convince  him  of  their  necessity ;  whose 
patriotism  embraced  the  whole  country,  the  future  grandeur  of 
which  his  prescience  foresaw. 

Nevertheless,  while  there  could  be  no  personal  opposition  to  the 
unanimous  choice  of  the  people,  and  while  his  availability  at  the 
crisis  was  one  of  those  providential  blessings  which,  in  other  in- 
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stances,  he  had  so  often  insisted  had*  been  bestowed  upon  the 
nation,  the  fact  remained  that  the  situation  was  full  of  trial  and 
danger,  and  demanded  the  application  of  the  highest  order  of 
statesmanship. 

Nor  are  we  left  to  conjecture  Washington's  feelings  in  this 
regard. 

Indeed,  it  may  be  said  that  at  every  period  of  his  public  life, 
though  he  possessed  the  talent  for  silence  and  did  his  work  gener- 
ally with  closed  lips,  yet  it  is  always  possible  to  gather  from  his 
remarkable  letters  the  line  of  his  thought  upon  current  affairs,  and 
his  inmost  hopes,  fears  and  aspirations  as  to  the  public  weal. 

Take  for  illustration  that,  in  which,  on  the  9th  of  January,  1790, 
little  more  than  eight  months  after  his  inauguration,  he  says :  — 

''The  establishment  of  our  new  Goyemment  seemed  to  be  the 
last  great  experiment  for  promoting  human  happiness  by  a  reason- 
able compact  in  civil  society.  It  was  to  be,  in  the  first  instance, 
in  a  considerable  degree  a  government  of  accommodation  as  well 
as  a  government  of  laws.  Much  was  to  be  done  by  prudence,  much 
by  conciliation,  much  by  firmness.  Few,  who  are  not  philosophical 
spectators,  can  realize  the  difScult  and  delicate  part  which  a  man 
in  my  situation  had  to  act.  All  see  and  most  admire  the  glare 
which  hovers  round  the  external  happiness  of  elevated  office.  To 
me  there  is  nothing  in  it  beyond  the  lustre  which  may  be  reflected 
from  its  connection  with  a  power  of  promoting  human  felicity. 
In  our  progress  towards  political  happiness  my  station  is  new,  and, 
if  I  may  use  the  expression,  I  walk  on  untrodden  ground.  There 
is  scarcely  an  action  the  motive  of  which  may  not  be  subject-  to 
a  double  interpretation.  There  is  scarcely  any  part  of  my  con- 
duct which  may  not  hereafter  be  drawn  into  precedent.  If,  after 
all  my  honorable  and  faithful  endeavors  to  advance  the  felicity  of 
my  country  ancT  mankind,  I  may  indulge  a  hope  that  my  labors 
have  not  been  altogether  without  success,  it  will  be  the  only  com- 
pensation I  can  receive  in  the  closing  scenes  of  life." 

Here  he  admits  with  a  certain  suppressed  sadness  that  he  real- 
izes that  private  life  has  ceased  to  exist  for  him,  and  that  from  his 
previous  participation  in  public  affairs,  the  exalted  character  of 
the  new  office  and  the  fact  that  he  is  th^  first  to  fill  it,  his  every 
act  and  word  thereafter  may  be  referred  to  in  guidance  or  control 
of  others,  and  as  bearing  upon  the  nature  of  the  Government  of 
which  he  was  the  head.  It  is  borne  in  upon  him  that  in  this  in- 
stance, in  a  greater  degree  than  ever  before,  his  conduct  is  to 
become  an  historical  example.    Questions  of  etiquette,  questions 
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pertaiping  to  his  diuly  life,  unimportant  in  themselves^  cease  to  be 
so  under  the  new  conditions,  and  this  interruption  of  the  domestic 
tenor  of  his  way,  to  which  he  was  of  choice  and  ardently  attached, 
finds  no  compensation  in  the  gratification  of  a  morbid  hunger  and 
thirst  for  applause,  whether  of  the  few  or  of  the  many« 

But  in  the  consciousness  of  having  contributed  to  the  advance- 
ment of  the  felicity  of  his  country  and  of  mankind  lies  the  true 
reward  for  these  renewed  labors. 

The  promotion  of  human  happiness  was  the  key-note  of  the 
century  within  which  Washington's  life  was  comprised. 

It  was  the  century  of  Franklin  and  Turgot ;  of  Montesquieu  and 
Voltaire  and  Rousseau;  of  Frederick  the  Great  aiid  Joseph  the 
Second ;  of  Pitt  and  Fox  and  Burke  and  Grattan ;  of  Bums  and 
Gowper  and  Gray;  of  Goethe  and  Kant;  of  Priestly  and  Hume 
and  Adam  Smith ;  of  Wesley  and  Whitefield  and  Howard,  as  well 
as  of  the  long  line  of  statesmen  and  soldiers,  and  voyagers  over 
every  sea;  of  poets  and  artists  and  essayists  and  encyclopaedists 
and  romancers,  which  adorned  it. 

It  was  the  century  of  men  like  Condorcet,  who,  outlawed  and 
condemned  by  a  revolutionary  tribunal,  the  outcome  of  popular 
excesses,  calmly  sat  down,  in  hiding,  to  compose  his  work  upon 
the  progress  of  the  human  mind. 

It  waa  a  century  instinct  with  the  recognition  of  the  human  soul 
in  every  human  being,  and  alive  with  aspirations  for  universal 
brotherhood. 

With  this  general  longing  for  the  elevation  of  mankind  Washing- 
ton sympathized,  and  in  expressing  a  hearty  desire  for  the  rooting 
out  of  slavery  considered  this  not  qnly  essential  to  the  perpetua- 
tion of  the  Union,  but  desirable  on  the  score  of  human  dignity. 
Nevertheless,  with  the  calm  reason  in  reference  to  government,  of 
the  race  from  which  he  sprang,  he  regarded  the  promotion  of  human 
happiness  as  to  be  best  secured  by  a  reasonable  compact  in  civil 
society,  and  that  established  by  the  Federal  Constitution  as  the 
last  great  experiment  to  that  end. 

Washington  and  his  colleagues  were  familiai*  with  prior  forms 
of  government  and  their  operation,  and  with  the  speculations  of 
the  writers  upon  that  subject.  They  were  conversant  with  the 
course  of  the  Bevolution  of  1688,  the  then  triumph  of  public 
opinion,  and  the  literature  of  that  period  They  accepted  the 
thesis  of  Locke  that,  as  the  true  end  of  government  is  the  mutual 
preservation  of  the  lives,  liberties  and  estates  of  the  people,  a  gov- 
enunent  which  invades  these  rights  is  guilty  of  a  breach  of  trust, 
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and  can  lawfully  be  set  aside;  and  they  were  persuaded  of  the 
soundness  of  the  views  of  Montesquieu,  that  the  distribution  of 
powers  is  necessary  to  political  liberty,  which  can  only  exist  when 
power  is  not  abused,  and  in  order  that  power  may  not  be  abused 
it  must  be  so  distributed  that  power  shall  check  power. 

It  is  only  necessary  to  consult  the  pi^s  of  the  Federalist  — 
that  incomparable  work  on  the  principles  of  free  government — to 
understand  the  acquaintance  of  American  statesmen  with  preceding 
governmental  systems,  ancient  and  modem,  and  to  comprehend 
that  the  Constitution  was  the  result,  not  of  a  desire  for  novelty, 
but  of  the  effort  to  gather  the  fruit  of  that  growth  which,  having 
its  roots  in  the  past,,  could  yield  in  the  present  and  give  promise 
for  the  future. 

The  colonists  possessed  practically  a  common  nationality,  and 
took  by  inheritance  certain  fundamental  ideas  upon  the  development 
of  which  their  growth  had  proceeded.  Self-government  by  local 
subdivisions,  a  legislative  body  of  two  houses,  an  executive  head, 
a  distinctive  judiciary,  constituted  the  governmental  methods. 

Magna  Gharta,  the  Petition  and  Declaration  of  Bight,  the  habeas 
corpus  act,  the  act  of  settlement,  all  the  muniments  of  English 
liberty,  were  theirs,  and  the  New  England  Confederation  of  1643, 
the  schemes  of  union  of  1754  and  1766,  the  revolutionary  Con- 
gress, the  Articles  of  Confederation,  the  colonial  charters  and 
constitutions  furnished  a  vast  treasury  of  experience  upon  which 
they  drew. 

Their  work  in  relation  to  what  had  gone  before  was  in  truth  but 
in  maintenance  of  that  continuity  of  which  Hooker  speaks :  *' We 
were  then  alive  in  our  predecessors  and  thoy  in  their  successors 
do  live  still."  They  did  not  seek  to  build  upon  the  ruins  of  older 
institutions,  but  to  develop  from  them  a  nobler,  broader  and  more 
lasting  structure,  and  in  effecting  this  upon  so  vast  a  scale  and 
under  conditions  so  widely  different  from  the  past,  the  immortal 
instrument  was  indeed  the  product  of  consummate  statesmanship. 

Of  the  future  greatness  of  the  new  nation  Washington  had  no 
doubt.  He  saw,  as  if  face  to  face,  that  continental  domain  which 
glimmered  to  others  as  through  a  glass  darkly. 

The  great  West  was  no  sealed  book  to  him,  and  no  one  knew 
better  than  he  that  no  foreign  power  could  long  control  the  flow 
of  the  Father  of  Waters  to  the  Gulf. 

He  is  said  to  have  lacked  imagination,  and  if  the  exhilaration  of 
the  poet,  the  mystic,  or  the  seer  is  meant,  this  may  be  true. 

His  mind  was  not  given  to  indulgence  in  dreams  of  ideal  com- 
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mon wealths  like  the  republic  of  Plato  or  of  Cicero,  the  City  of 
Qod  ot  Augustine,  or  the  Utopia  of  Sir'Thomas  More,  but  it  grasped 
the  mighty  fact  of  the  empire  of  the  future,  and  acted  in  obedience 
to  the  heavenly  vision. 

But  the  question  was,  could  that  empire  be  realized  and  con- 
trolled by  the  people  within  its  vast  boundaries  in  the  exercise 
of  self-government  ? 

Could  the  conception  of  a  central  government,  operating  directly 
upon  citizens,  who  at  the  same  time  were  subject  to  the  jurisdiction 
of  their  several  States,  be  carried  into  practical  working  operatidh 
so  as  to  reconcile  imperial  sway  with  local  independence  ? 

Would  a  scheme  work  which  was  partly  national  and  partly 
federal,  and  which  aimed  at  unity  as  well  as  union  ? 

And  could  the  rule  of  the  majority  be  subjected  with  binding 
force  to  such  restraints  through  a  system  by  representation,  that 
of  a  republic  rather  than  that  of  a  pure  democracy,  that  the 
violence  of  faction  could  not  operate  in  the  long  run  to  defeat  a 
common  government  by  the  many,  throughout  so  immense  an  area? 

Could  the  restraints  essential  to  the  preservation  of  society,  the 
equilibrium  between  progress  and  order,  be  so  guarded  as  to  allow 
of  that  sober  second  thought  which  would  secure  their  observance, 
and  thus  the  liberty  and  happiness  of  the  people  and  the  enduring 
progress  of  humanity  ? 

While  the  general  genius  of  the  Government  was  thoroughly 
permeated  with  the  ideas  of  freedom  in  obedience,  yet  time  was 
needed  to  commend  the  form  in  which  it  was  for  the  future  to 
exert  itself. 

Hence  administration  m  the  first  instance  required  accommo- 
dation as  well  as  adherence  to  the  letter,  and  prudence  and  concilia- 
tion as  well  as  firmness. 

The  Cabinet  of  the  first  President  illustrates  his  sense  of  the 
nature  of  the  exigency. 

All  its  members  were  friends  and  supporters  of  the  Constitution, 
but  possessed  of  widely  different  views  as  to  the  scope  of  its 
powers  and  the  probabilities  of  its .  successful  operation  in  the 
shape  it  then  bore. 

Between  Jefferson  and  Hamilton  there  seemed  to  be  a  great  gulf 
fixed,  yet  a  common  patriotism  bridged  it,  and  a  common  purpose 
enabled  them  for  these  critical  years  to  act  together.  And  this 
was  rendered  possible  by  the  fact  that  the  leadership  of  Wash- 
ington afforded  a  common  ground  upon  which  every  lover  of  a 
united  country  could  stand.    And  as  the  first  four  years  were 
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nearing  their  close,  Hamilton  and  JefFerson  severallj  urged  Wash- 
ington to  consent  to  remain  at  the  helm  for  four  years  longer,  that 
the  Government  might  acquire  additional  firmness  and  strength 
before  being  subjected  to  the  strain  of  the  contention  of  parties. 

Undoubtedly  Hamilton  desired  this  also,  because  of  nearer  coin- 
cidence of  thought  on  some  questions  involving  serious  difference 
of  opinion,  but  both  concurred  in  urging  it  upon  the  ground  that 
the  confidence  of  the  whole  Union  was  centred  in  Washing^n, 
and  his  being  at  the  helm  would  be  more  than  an  answer  to  every 
argument  which  could  be  used  to  alarm  and  lead  the  people  in 
any.  quarter  into  violence  or  secession. 

Appointments  to  the  Supreme  Bench  involved  less  reason  for 
acdommodation,  but  equal  prudence  and  sagacity. 

The  great  part  which  that  tribunal  was  to  play  in  the  develop- 
ment of  our  institutions  was  yet  to  come,  but  the  importance  of 
that  branch  of  the  Government  to  which  was  committed  the  ulti- 
mate interpretation  of  the  Constitution  was  appreciated  by  Wash- 
ington, who  characterized  it  as  the  keystone -of  the  political  fabric. 

To  the  headship  of  the  court,  Washington  called  the  pure  and 
great-minded  Jay  of  New  York,  and  associated  with  him  John 
Butledge  of  South  Carolina,  who,  from  the  stamp-act  Congress  of 
176£R^  had  borne  a  conspicuous  part  in  the  history  of  the  country 
and  of  his  State ;  James  Wilson  of  Pennsylvania,  who,  like  Rut- 
ledge,  had  been  prominent  in  the  Continental  Congress  and  in  the 
Federal  convention,  a  signer  of  the  Declaration  of  Independence, 
and  one  of  the  most  forcible,  acute  and  learned  debaters  on  behalf 
of  the  Constitution,  as  the  records  of  the  Federal  and  his  State 
conventions  show ;  Cushing,  chief-justice  of  Massachusetts,  expe- 
rienced in  judicial  station,  and  the  only  person  holding  office 
under  the  Crown  who  adhered  to  his  country  in  the  Revolution; 
Harrison  of  Maryland,  Washington's  well-known  secretary ;  Blair 
of  Virginia,  a  judge  of  its  court  of  appeals,  and  one  of  Washing- 
ton's fellow-members  in  the  convention ;  and  in  place  of  Rutledge 
and  Harrison,  who  preferred  the  highest  judicial  positions  in  their 
own  States,  Thomas  Johnson  of  Maryland  and  James  Iredell  o( 
North  Carolina. 

It  will  be  perceived  that  the  distribution  was  made  with  tact, 
and  the  selections  with  consummate  wisdom. 

The  part  the  appointees  had  taken  in  the  cause  of  the  country, 
and  especially  in  laying  the  foxmdations  of  the  political  edifice, 
their  eminent  qualifications  and  recognized  integrity,  commended 
the  court  to  the  confidence  of  the  people,  and  gave  assurance  that 
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this  great  department  would  be  so  administered  as  to  effectuate 
the  purposes  for  which  it  had  been  created. 

As  to  appointments  generally,  he  did  not  recognize  the  rule  of 
party  rewards  for  party  work,  although,  when  party  opposition 
became  clearly  defined,  he  wrote  Pickering  that  to  "bring  a  man 
into  any  office  of  consequence  knowingly,  whose  political  tenets 
are  adverse  to  the  measures  which  the  General  Government  is 
pursuing,"  would  be,  in  his  opinion,  "  a  sort  of  'political  suicide." 
To  integrity  and  capacity,  as  qualifications  for  high  civil  office,  he 
added  that  of  "  marked  eminence  before  the  country,  not  only  as 
the  more  likely  to  be  serviceable,  but  because  the  public  will  more 
readily  trust  them."  As  in  appointments,  so  in  the  conduct  of 
affairs,  prudence,  conciliation  and  accommodation  carried  the 
experiment  successfully  along,  while  firmness  in  essentials  was 
equally  present,  as  when,  at  a  later  day,  the  suppression  of  the 
whiskey  rebellion  and  the  maintenance  of  neutrality  in  the  war 
between  France  and  England  gave  information  at  home  that  there 
existed  a  central  Government  strong  enough  to  suppress  domestic 
insurrection,  and  abrpad,  that  a  new  and  self-reliant  power  had 
been  born  into  the  family  of  nations. 

The  course  taken  in  all  matters,  whether  great  or  small,  was  the 
result  of  careful  consideration  arid  the  exercise  of  deliberate  judg- 
ment as  to  the  effect  of  what  was  done,  or  forborne  to  be  done, 
upon  the  success  of  the  newly  constructed  fabric.  Thus,  the 
regulation  of  official  behavior  was  deemed  a  matter  of  such  conse- 
quence, that  Adams,  Jay,  Hamilton  and  Madison  were  consulted 
upon  it,  for  although  republican  simplicity  had  been  substituted 
for  monarchy  and  titles,  and  was  held  inconsistent  with  concession 
of  superiority  by  reason  of  occupancy  of  official  station,  yet  the 
transition  could  not  be  violently  made,  and  the  people  were,  in  any 
event,  entitled  to  expect  their  agents  to  sustain  with  dignity  the 
high  positions  to  which  they  had  been  called. 

During  the  entire  Presidency  of  Washington,  upon  the  details 
of  which  it  is  impracticable  here  to  dwell,  time  for  solidification 
was  the  dominant  thought  The  infant  giant  could  defend  himself 
even  in  his  cradler ;  but  to  become  the  Colossus  of  Washington's 
hopes,  the  gristle  must  have  opportunity  to  harden. 

After  more  than  seven  years  of  devotion  to  the  interests  com- 
mitted to  his  charge  and  intense  watchfulness  over  the  adjustment 
and.  working  of  the  machinery  of  the  new  system,  having  deter- 
mined upon  his  own  retirement,  thereby  practically  assigning  a 
limit  to  the  period  during  which  the  office  could  with  propriety  be 


Digiti 


zed  by  Google 


718  APPENDIX.  ! 

occupied  by  his  successors,  still  regarding  the  problem  as  not 
solyed,  and  still  anxiously  desiring  to  contribute  to  the  last  to  the 
welfare  of  the  constant  object  of  his  veneration  and  love,  he  gives 
to  his  countrymen  in  the  farewell  of  ''an  old  and  affectionate 
friend,"  the  results  of  his  observations  and  of  his  reflections  on  the 
operation  of  the  great  scheme  he  had  assisted  in  creating  and  had 
so  far  commended  to  the  people  by  his  administration  of  its  pro- 
visions. 

Punctilious  as  he  was  in  official  observances,  and  dear  as  his 
home  and  his  own  State  were  to  him,  this  address  was  one  that 
rose  above  home,  and  State,  and  official  place,  that  brought  him 
near,  not  simply  to  the  people  to  whom  it  was  immediately  directed, 
but  to  that  great  coming  multitude  whom  no  man  could  number, 
and  towards  which  he  felt  the  pathetic  attachment  of  a  noble  and 
prophetic  soul.  And  so  he  dates  it,  i;iot  from  Mqunt  Vernon  nor 
from  his  official  residence,  but  from  the  "United  States." 

Hamilton,  Madison  and  Jay  had,  in  the  series  of  essays  in 
advocacy  of  the  Constitution,  largely  aided -in  bringing  about  its 
ratification,  and  displayed  wonderful  comprehensiveness  of  view, 
depth  of  wisdom  and  sagacity  of  reflection  in  their  treatment  of 
the  topics  involved.  Throughout  Washington's  administration 
they  had  to  the  utmost  assisted  in  the  successful  carrying  on  of 
the  Government,  in  the  Cabinet,  in  Congress,  upon  the  bench,  or 
in  diplomatic  station,  and  to  them  as  tried  and  true  friends  and 
men  of  a  statesmanship  as  broad  as  the  country,  Washington  turned 
at  one  time  and  another  for  advice  in  the  preparation  of  these 
closing  words. 

Notwithstanding  that  innate  modesty  which  had  always  induced 
a  certain  real  diffidence  in  assxuning  station,  he  was  conscious  of 
his  position  as  founder  of  the  state ;  he  felt  that  every  utterance 
in  this  closing  benediction  would  be  cherished  by  coming  genera- 
tions as  disinterested  advice,  based  on  experience  and  knowledge 
and  illuminated  by  the  sincerest  affection,  and  he  invited  the 
careful  scrutiny  of  his  friends  that  it  might  "be  handed  to  the 
public  in  an  honest,  unaffected,  simple  garb."  But  the  work  was 
his  own,  as  all  his  work  was.  The  virtue  went  out  of  him,  even 
when  he  used  the  hand  of  another. 

If  we  turn  to  this  remarkable  document  and  compare  the  line  of 
conduct  therein  recommended  with  the  course  of  events  during  the 
century  —  the  advice  given  with  the  results  of  experience — we 
are  amazed  at  the  wonderful  sagacity  and  precision  with  which  it 
lays  down  the  general  principles  through  whose  application  the 
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safety  and  prosperity  of  the  Bepablic  hare  been  seooied.  To 
cherish  the  publio  credit  and  promote  religion,  morality  and  edu- 
cation were  obvious  reconoimendations.  Economy  in  publio  expense, 
rigorous  exertion  to  discharge  debt  unavoidably  occasioned,  fM^qui- 
escencQ  in  necessary  taxation,  and  candid  construction  of  govern- 
mental  action  in  the  selection  of  its  proper  objects^  were  all  parts 
of  the  first  of  these.  The  increase  of  net  ordinary  expenditures 
from  three  millions  to  two  hundred  and  sixty-eight  millions  of 
dollars,  and  of  net  ordinary  receipts  from  four  and  one-half  to 
three  hundred  and  eighty  millions  of  dollars,  renders  tlie  practice 
of  economy,  as  contradistinguished  from  wastefulness,  as  com- 
mendable to-day  as  then,  but  it  must  be  a  judicious  economy; 
for,  as  Washington  said,  timely  disbursements  frequently  prevent 
much  larger. 

The  extinction  of  the  public  debt  at  one  time,  and  the  marvellous 
reduction,  within  a  quarter  of  a  century  of  its  creation,  of  a  later 
public  debt  of  more  than  .twenty-five  htmdred  millions  of  dollars, 
demonstrate  practical  adherence  to  the  rule  laid  down.  It  is  true 
that  the  great  material  prosperity  which  has  attended  our  growth 
has  enabled  us  to  meet  an  enormous  burden  of  taxation  with  com- 
parative ease,  but  it  is  nevertheless  also  true  that  the  general 
judgment  has  never  wavered  upon  the  question  of  the  sacred  ob- 
servance of  plighted  faith ;  and  if  at  any  moment  the  removal  of 
the  bars  designed  to  imprison  the  powerful  giant  of  a  paper  cur- 
rency seemed  to  imperil  the  preservation  of  the  public  honor,  the 
sturdy  common  sense  of  the  people  has  checked  through  their 
representatives  the  dangerous  tendency  before  it  has  gone  too 
far. 

Education  was  one  of  the  two  hooks  (the  other  was  local  self- 
government)  upon  which  the  continuance  of  republican  govern- 
ment was  considered  as  absolutely  hanging. 

The  action  of  the  Continental  Congress  in  respect  to  the  western 
territory  was  next  in  importance  to  that  on  independence  and 
union.  Apart  from  its  political  significance  we  recall  the  familiar 
fact  that  one  section  out  of  every  township  was  reserved  under 
the  ordinances  of  1785  and  1787  for  the  maintenance  of  schools, 
because  religion^  morality  and  knowledge  were  considered  essen- 
tial to  good  government  and  the  happiness  of  mankind.  The  one 
section  has  been  made  two,  and  many  millions  of  acres  have  been 
granted  for  the  endowment  of  universities,  of  normal,  scientific 
and  mining  schools,  and  institutions  for  the  benefit  of  agriculture 
and  the  mechanic  arts,  including  from  three  hundred  and  fifty  to 
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four  hundred  and  fifty  thousand  acres  for  educational  and  chari- 
table institutions,  to  each  of  the  new  States  recently  admitted,  by 
an  act  appropriately  passed  into  law  on  the  birthday  of  Wash- 
ington. A  .thousand  universities,  colleges  and  institutions  of 
learning,  twelve  millions  of  children  attending  two  hundred  thou- 
sand public  schools,  with  three  hundred  and  sixty  thousand  teach- 
ers, at  an  expenditure  of  one  hundred  and  twenty-five  millions  and 
with  property  worth  two  hundred  millions,  and  sixty-two  million 
dollars  in  private  benefactions  for  education  in  the  decad^e  of  the 
last  census,  testify  that  the  importance  of  education  is  not  under- 
estimated in  a  country  whose  institutions  are  dependent  upon  the 
intelligence  of  the  people. 

Washington  insists  that  national  morality  cannot  prevail  in 
exclusion  of  religious  principle,  though  the  influence  of  refined 
education  on  minds  of  a  peculiar  structure  may  have  induced  an 
opposite  conclusion. 

History  accords  with  this  view.  Plutarch  said,  "You  may 
travel  over  the  world  and  you  may  find  cities  without  walls,  with- 
out king,  without  mint,  without  theatre  or  gymnasium,  but  you 
will  never  find  a  city  without  God,  without  prayer,  without  oracle, 
without  sacrifice ; "  and  the  eighteen  centuries  since  his  day  con- 
firm the  truth  of  his  words. 

"Take  from  me,"  said  Bismarck,  "my  faith  in  a  divine  order 
which  has  destined  this  German  nation  for  something  good  and 
great,  and  you  take  frt)m  me  my  fatherland." 

Washington  declares  that  "the  mere  politician,  equally  with  the 
pious  man,  ought  to  respect  and  cherish  religion  and  morality  as 
the  firmest  props  of  the  duties  of  men  and  citizens."  He  did  not 
mean  that  the  value  of  trust  and  faith  has  no  relation  to  the 
reality  of  the  objects  of  that  trust  and  faith,  nor  that  those  to 
whom  he  referred  should  indulge  in  religious  observances  bs  mere 
mummeries  to  deceive,  while  smiling  among  themselves,  as  Cicero 
with  his  fellow-augurs,  nor  that  faith  should  be  betrayed  by  accom- 
modation to  superstition,  as  in  the  action  of  the  town  clerk  of 
Ephesus,  but  he  demanded  that  they  should  recognize  in  fact  the 
indispensability  of  these  supports  of  political  prosperity. 

And  here  again  the  answer  of  the  century's  watchman  teUs  that 
the  night  is  passing. 

Crime,  drunkenness,  pauperism  have  steadily  decreased  in  pro- 
portion as  population  has  increased,  philanthropic  agencies  have 
multiplied,  moral  sensitiveness  has  become  keener,  and  higher 
standards  of  personal  and  official  conduct  ha^  d  come  to  be  required, 
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while  at  the  same  time  the  statistics  of  religious  progress  exhibit 
wonderful  and  most  gratifying  results. 

Washington  had  never  permitted  his  public  action  to  be  influ- 
enced by  personal  affection  or  personal  hos)iility,  and  in  urging  the 
avoidance  of  political  connections  or  personal  alliances  with  any 
portion  of  the  foreign  world,  he  characteristically^  condemned 
indulgence  in  an  inveterate  antipathy  towards  particular  nations 
and  a  passionate  attachment  for  others,  while  observing  good  faith 
and  justice  towards  all.  No  reason  existed  for  becoming  impli- 
cated in  the  ordinary  vicissitudes  of  the  politics  of  Europe,  or  the 
ordinary  combinations  and' collisions  of  her  friendships  or  enmities. 
Intervention  meant  war,  not  arbitration ;  the  assumption  of  obli- 
gation meant  force,  not  words.  No  field  was  to  be  opened  here 
for  foreign  intrigues^  and  no  necessity  created  here  for  standing 
armies  and  the  domination  of  the  civil  by  the  military  authority. 

So  scrupulous  was  Washington's  abstinence  from  the  slightest 
appearance  of  interference,  that,  notwithstanding  his  tender  friend- 
ship for  La  Fayette,  he  would  not  make  official  application  for  his 
release  from  Olmutz.  So  absolute  was  his  conviction  that  this 
country  must  not  become  a  make-weight  in  Europe's  balances  of 
power,  that  he  sternly  held  it  to  neutrality  under  cii-cumstances 
which  would  have  rendered  it  impossible  for  any  other  man  to  do 
80.  Such  has  been  the  policy  unchangeably  pursued,  but  it  has 
not  required  the  concealment  of  our  sympathy  with  all  who  have 
wished  to  put  American  institutional  ideas  into  practical  operation, 
or' our  confidence  in  their  ultimate  prevalence.  Nor  has  the  rule 
prevented  the  Republic  from  the  declaration  that  it  should  take 
its  own  course  in  case  of  the  interference  by  other  nations  with 
the  primary  interests  of  America. 

In  the  lapse  of  years  international  relations  have  been  constantly 
assuming  lai-ger  importance  with  the  growth  of  the  country  and 
the  world  and  the  increasing  nearness  of  intercommunication. 
We  are  justified  in  claiming  that  the  delicate  and  difficult  function 
of  government  involved  has  been  from  the  first  discharged  in  so 
admirable  a  manner  that  the  solution  of  the  grave  questions  of 
the  future  may  be  awaited  without  anxiety. 

It  is  matter  of  congratulation  that  the  first  year  of  our  second 
century  witnesses  the  representatives  of  the  three  Americas  en- 
gaged in  the  effort  to  increase  the  facilities  of  commercial  inter- 
course, "  consulting  the  natural  course  of  things,  diffusing  and  di- 
versifying by  gentle  means  the  streams  of  intercourse,  but  forcing 
nothing,"  success  in  which  must  knit  closer  the  ties  of  fraternal 
VOL.  cxxxn — 46 
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friendshipy  and  bring  the  peoples  of  the  two  Amerioan  contineiits 
into  harmonious  control  of  the  hemisphere. 

The  coarse  of  events  has  equally  shown  the  profound  wisdom 
of  the  propositions  of  the  Farewell  Address  bearing  directly  on 
the  form  of  government  delineated  in  the  Federal  Constitution. 

First  of  these  is  the  necessity  of  the  preservation  of  the  distri* 
bution  of  powers,  and  of  resistance  to  any  encroachment  by  one 
department  upon  another. 

The  executive  power  was  vested  in  the  President,  but  he  ha4  a 
voting  power  in  the  right  to  veto,  and  the  power  of  initiation  as  to 
treaties,  which  became  binding  with  the  advice  and  consent  of  the 
Senate. 

The  interposition  of  the  latter  was  also  permitted  by  the  requi* 
sitdon  of  assent  in  the  confirmation  of  appointments,  and  it  could 
sit  in  judgment  on  the  President  if  articles  of  impeachment  were 
presented.  In  some  particulars,  therefore,  the  two  departments 
approached  each  other  in  the  exercise  of  functions  appropriate  to 
each. 

This  made  it  all  the  more  important  that  there  should  be  no  in- 
vasion of  the  one  by  the  other.  No  effort  to  diminish  the  execu- 
tive authority  or  to  interfere  with  the  exercise  of  its  legitimate 
discretion  has  commanded  the  support  of  the  public  voice,  and  im- 
peachment has  not  been  considered  a -proper  resort  to  reconcile 
differences  of  judgment,  however  serious. 

The  right  to  initiate  and  to  pass  laws  having  been  lodged  in  Con- 
gress, the  balance  of  power  was  actually  there  reposed,  and  the 
danger  of  encroachment  would  naturally  present  itself  from  that 
quarter. 

And  here  the  Federal  judiciary  was  interposed  as  a  codrdinate 
department,  with  power  to  determine  when  the  limitations  of  the 
fundamental  law  were  transgressed.  Without  an  exact  precedent, 
the  .creation  of  a  tribunal  possessed  of  that  power  was  the  natural 
result  of  the  existence  of  a  written  constitution ;  for  to  leare  to 
the  instrumentalities  by  which  governmental  power  is  exercised 
the  determination  of  boundaries  upon  it,  would  dispense  with 
them  altogether. 

In  England  the  executive  and  legislative  powers  are  practically 
vested  in  Parliament  and  exercised  by  the  Cabinet,  which  amounts 
to  a  committee  of  the  Commons,  acting  with  the  additional  power 
which  secret  agreement  on  a  given  course  imparts.  The  constitu- 
tion is  what  Parliament  makes  it,  and  the  judicial  tribunals  only 
interpret  and  apply  the  action  of  that  body,  being  necessarily  des- 
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titnte  of  the  power  to  hold  such  action  void  by  reference  to  any 
liigher  law  than  its  own  enactments. 

Not  80  with  lis.  Every  act  of  Congress,  every  act  of  the  state  leg- 
islatures, every  part  of  the  constitution  of  any  State,  if  repugnant 
to  the  Constitution  of  the  United  States,  is  void,  and  to  be  so 
treated.  The  Supreme  Court  by  the  decision  of  cases  in  which 
such  acts  or  provisions  are  drawn  in  question,  and  in  the  exercise 
of  judicial  functions,  renders  the  Constitution  in  reality  as  well  as 
in  name  the  supreme  law  of  the  land. 

Its  judgments  command  the  assent  of  Congress  and  the  Execu- 
tive, the  States  and  the  people,  alike,  and  it  is  this  unique  arbitrar 
ment  that  has  challenged  the  admiration  of  the  world. 

The  court  cannot  be  abolished  by  Congress,  but  the  number  of 
its  judges  may  be  increased,  or  diminished  on  the  occurrence  of 
vacancies,  and  so,  while  its  jurisdiction  cannot  be  impaired,  the 
exercise  of  it  may  be  curtailed. 

Nevertheless,  no  legislation  to  control  it  in  any  way  has  ever 
been  approved  by  definite  public  opinion,  and  the  tribunal  remains 
in  the  complete  discharge  of  the  vital  and  important  functions  it 
was  created  to  perform. 

Scrupulously  abstaining  from  the  decision  of  strictly  political 
questions  and  from  the  performance  of  other  than  judicial  duties ; 
never  grasping  an  ungranted  jurisdiction  and  never  shrinking  from 
the  exercise  of  that  conferred  upon  it,  it  commands  the  reverence 
of  a  law-abiding  people. 

Again,  Washington  urges  not  only  that  his  countrymen  shall 
steadily  discountenance  irregular  opposition  to  the  acknowledged 
authority  of  the  Government,  and  resist  with  care  the  spirit 
of  innovation  upon  its  principles,  but  shall  oppose  any  change 
in  the  system  except  by  amendment  in  the  mode  provided,  par- 
ticularly warning  them,  as  fearful  of  objection  to  the  pressure 
of  the  Government,  that  the  energy  of  the  scheme  must  not  be 
impaired,  as  ^igor  is  not  only  required  to  manage  the  common 
interests  throughout  so  extensive  a  country,  but  is  necessary  to 
protect  liberty  itself. 

In  no  part  of  the  Constitution  was  greater  sagacity  displayed 
than  in  the  provision  for  its  amendment.  No  State,  without  its 
consent,  could  be  deprived  of  its  equal  sufiErage  in  the  Senate,  but 
otherwise  (with  an  exception  now  immaterial)  the  instrument 
might  be  amended  upon  the  concurrence  of  two-thirds  of  both 
Houses,  and  the  ratification  of  the  legislatures  or  conventions  of 
three-fourths  of  the  several  States,  or  through  a  Federal  conven* 
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tioii  when  applied  for  by  the  legislatures  of  two-thirds  of  the 
States,  and  upon  like  ratification. 

It  was  designed  that  the  ultimate  sovereignty  thus  reposed 
Bhould  not  be  called  into  play,  except  through  this  slow  and  de- 
liberate process,  which  would  give  time  for  mere  hypothesis  and 
opinion  to  exhaust  themselves,  and  the  conclusion  reached  to  be 
the  result  of  gravity  of  thought  and  judgment,  and  of  the  concur- 
rence of  substantially  every  part  of  the  country. 

The  first  ten  amendments  hardly  come  within  the  application  of 
the  principle,  as  they  were  in  substance  requested  by  many  of  the 
States  at  the  time  of  ratification.  In  the  Pennsylvania  convention, 
James  Wilson  declared  that  the  subject  of  a  bill  of  rights  was  not 
mentioned  in  the  constitutional  convention  until  within  three  days 
of  its  adjournment,  and  even  then  no  direct  motion  upon  the  sub- 
ject was  offered ;  and  that  such  a  bill  was  entirely  unnecessary  in  a 
government  having  none  but  enumerated  powers;  but  Jefferson 
urged  from  Paris  that  a  bill  of  rights  was  "  what  the  people  are 
entitled  to  against  every  government  on  earth,  general  or  particu- 
lar," and  that  one  ought  to  be  added,  "  providing  clearly  and  with- 
out the  aid  of  sophism,  for  freedom  of  religion,  freedom  of  the 
press,  protection  against  standing  armies,  restriction  of  monopo- 
lies, the  eternal  and  unremitting  force  of  the  habeas  corpus  laws 
and  trials  by  jury  in  all  matters  of  fact  triable  by  the  laws  of  the 
land,  and  not  by  the  laws  of  nations."  This  view  prevailed,  hut  in 
order  that  the  affirmance  of  certain  rights  might  not  disparage 
others  or  lead  to  implications  in  favor  of  the  possession  of  other 
powers,  it  was  added  that  the  enumeration  of  certain  xights  should 
not  be  construed  to  deny  or  disparage  others  retained  by  the  peo- 
ple, and  that  "the  powers  not  delegated  were  reserved. 

Congress,  in  the  preamble  to  these  amendments,  and  Washington, 
in  his  inaugural,  commend  their  adoption  out  of  regard  for  the 
public  harmony  and  a  reverence  for  the  characteristic  rights  of 
freemen. 

The  eleventh  inhibited  the  extension  by  construction,  in  the 
particular  named,  of  the  Federal  judicial  power,  and  the  twelfth 
related  to  matters  of  detail  in  the  election  of  President  and 
Vice-President  No  one  of  the  twelve  was  in  restraint  of  state 
action. 

Sixty  years  elapsed  before  the  ratification  of  the  thirteenth, 
fourteenth  and  fifteenth  amendments.  These  definitively  disposed 
of  the  subject  of  slavery,  that  Serbonian  bog  'twixt  the  extreme 
views  of  the  two  schools  of  political  thought  dividing  the  country 
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—  views,  which,  except  for  the  existence  of  that  institution,  might 
never  have  been  pushed  to  an  extreme,  but  might  have  continued 
peacefully  to  operate  in  the  production  of  a  golden  mean  between 
the  absorption  of  power  by  the  central  and  its  diffusion  among  the 
local  gDvernments.  And  by  the  fourteenth  an  additional  guaranty 
was  furnished  against  the  arbitrary  exercise  by  the  States  of  the 
powers  of  government,  unrestrained  by  the  established  principles 
of  private  rights  and  distributive  justice. 

Undoubtedly  the  effect  of  these  later  amendments  was  to  in- 
crease the  power  of  Congress,  but  there  was  no  revolutionary 
change.  It  is  as  true  of  the  existing  government,  as  it  was  of 
the  proposed  government,  that  it  must  stand  or  fall  with  the  state* 
governments. 

Added  provisions  for  the. protection  of  personal  rights  involved 
to  that  extent  additional  powers,  but  the  essential  elements  of  the 
structure  remained  unchanged. 

In  other  words,  while  certain  obstructions  to  its  working  have 
been  removed  the  clock-work  has  not  been  thrown  out  of  gear,  but 
the  pendulum  contiQues  to  swing  through  its  appointed  arc  and  the 
vast  machinery  to  move  noiselessly  and  easily  to  and  fro,  marking 
the  orderly  progress  of  a  great  people  in  the  achievement  of  happi- 
ness by  the  exercise  of  self-government. 

But  while  direct  alterations  have  been  few,  tb',  fundamental  law 
has  been  developed  in  the  evolution  of  national  growth,  as  Wash- 
ington, indeed,  anticipated,  "  Time  and  habit,"  said  he,  "  are  at 
least  as  necessary  to  fix  the  true  character  of  government  as  of 
other  human  institutions ; "  and  ^  experience  is  the  surest  standard 
by  which  to  fix  the  real  tendency  '>'*^-the  existing  constitution  of  a 
country." 

In  this  he  applies  the  language  of  Hume,  and  speaks  in  tl^  spirit 
of  the  observation  of  Bacon,  that  "rightly  is  truth  ca'iled  the 
daughter  of  time,  not  of  authority." 

Time,  habit,  experience,  legislation,  usage  may  have  assisted  in 
expaniling  the  Constitution  in  the  quiet,  imperceptible  manner  in 
which  nature  adapts  itself  to  new  conditions,  though  remaining 
still  the  same. 

Yet  its  chief  growth  is  to  be  found  in  the  interpretation  6f  its 
provisions  by  the  tribunal  upon  which  that  delicate  and  respon- . 
sible  duty  was  imposed.  And  in  that  view  what  "  a  debt  immense 
of  endless  gratitude  "  is  owed  to  those  luminous  decisions  of  John 
Marshall,  which  placed  the  principles  of  the  Constitution  upon  an 
iJtnpregnable  basis  and  rendered  an  experimental  system  permanent. 
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Benowned  and  yenerable  name  I  It  was  he  who  liberated  the 
spirit  which  lived  within  the  Constitution  —  the  mind  infased 
<^ through  every  member  of  the  mighty  mass"  —  so  that  it  might 
''pervade,  sustain  and  actuate  the  whole.'' 

The  fact  that  the  conclusions  reached  by  the  court  and  set  forth 
by  the  persuasive  and  logical  reasoning  of  the  great  Chief  Justice 
did  not  at  the  moment  move  in  the  direction  of  public  opinion, 
but  finally  met  with  the  entire  approval  of  the  matured  judgment 
of  the  people,  furnishes  an  impressive  illustration  of  the  working 
of  our  system  of  government. 

Doubtless,  in  many  instances,  the  Constitution  has  been  sub- 
jected to  strains  which  have  tested  its  elasticity  without  breaking 
the  texture,  but  the  watchfulness  of  party  has  aided  to  keep  the 
balance  true,  absolute  in&action  has  been  deprecated  or  denied, 
and  a  law-loving  and  law-abiding  people  has  welcomed  the  rebound 
which  restored  the  rigid  outline  and  even  tenor  of  its  way. 

The  departing  statesman  dwells  with  insistence,  on  the  grounds 
both  of  interest  and  sensibility,  upon  the  paramount  importance 
of  the  Union  and  of  that  unity  of  government  which  makes  of 
those  who  live  under  it  one  people  and  one  nation,  and  will,  he 
hopes,  induce  all  its  citizens,  whether  by  birth  or  choice,  to  glory 
in  the  name  ''  American." 

Here,  the  ideal  which  influenced  his  conduct  may  be  read  be- 
tween the  lines  — the  ideal  of  a  powerful  and  harmonious  people, 
possessed  of  freedom  because  capable  of  self-restraint,  and  working 
out  the  destinies  of  an  ocean-bound  republic,  whose  example  should 
be  a  message  of  glad  tidings  to  all  the  earth. 

And  the  realization  of  that  ideal  involved  a  patriotism  not  based 
upon  the  dictates  of  interest,  but  springing  from  devotion  of  the 
heart,  and  pride  in  the  object  of  that  devotion. 

What  Washington  desired,  as  Lodge's  fine  biography  makes 
entirely  clear,  was,  that  the  people  should  become  saturated  with 
the  principles  of  national  unity*  and  love  of  country,  should  possess 
an  "American  character,"  should  never  forget  that  they  were 
''  Americans."  Hence  he  opposed  education  abroad,  lest  our  youth 
might  contract  principles  unfriendly  to  republican  government; 
and  discouraged  immigration,  except  of  those  who,  by  ''an  inter- 
mixture with  our  people,"  could  themselves,  or  their  descendants, 
"get  assimilated  to  our  customs,  measures  and  laws;  in  a  word, 
soon  become  one  people." 

To  be  an  American  was  to  be  part  and  parcel  of  American  ideas, 
institutions,  prosperity  and  progress.     It  was  to  be  like-minded 
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with  the  patriotic  leaders  who  have  served  the  cause  of  their  native 
or  adopted  land,  from  Washington  to  Lincoln.  It  was  to  be  con- 
vinced of  the  virtues  of  republican  government  as  the  bulwark 
of  the  true  and  j^enuine  liberties  of  mankind,  which  would 
ultimately  transmute  suffering  through  ignorance  into  happiness 
through  light. 

Who  would  not  glory  in  the  name  American^  when  it  carries 
with  it  such  illustrative  types  as  Washington,  and  Franklin,  and 
Samuel  Adams,  and  Jefferson,  and  such  a  type  as  Lincoln,  whose 
very  faults  were  American,  as  were  the  virtues  of  his  sad  and 
heroic  soul  ? 

As  the  lust  for  domination  is  in  perpetual  conflict  with  the  long- 
ing to  be  free,  so  the  tendency  to  concentration  struggles  perpet- 
ually with  the  tendency  to  diffuse. 

It  is  in.  the  maintenance  of  th^  equilibrium  that  the  largest 
liberty  consistent  with  the  greatest  progress  has  been  found.  And 
this  is  as  true  between  the  States  and  the  Federal  Government  as 
between  the  individual  and  the  State. 

But  while  the  play  of  the  two  forces  is  a  natural  one,  the  gravi- 
tation is  to  the  centre,  with  human  nature  as  it  is. 

The  passage  of  the  century,  with  the  vast  material  development 
of  the  country,  has  brought  this  strikingly  home  to  ur  in  the 
increased  importance  of  the  Federal  Qovemment  in  prestige  and 
power,  as  compared  with  that  of  the  state  governments  in  the 
time  of  Washington.  Position  on  the  Supreme  Bench  or  Cabinet 
place  might  still  be  declined  for  personal  reasons,  but  not  because 
of  preference  for  the  headship  of  a  state  government,  or  of  a  state 
tribunal,  and  no  punctilio  would  cause  the  governor  of  today  to 
hesitate  upon  a  question  of  official  etiquette  when  the  President 
visits  a  state  capital. 

Bapidity  and  ease  of  communication  by  railroad,  telegraph  and 
post;  the  handling  of  the  vast  income  and  expenditure  of  the 
Federal  treasury,  and  the  knitting  together  of  the  innumerable 
ties  of  family,  social  and  business  relations,  have  created  a  soli- 
darity which  demands,  in  the  regulation  of  commerce,  the  manage- 
ment of  financial  affairs  and  the  like,  the  interposition  of  Federal 
authority.  The  National  Banking  system,  the  Interstate  Com- 
merce Commission,  the  Agricultural  Department,  the  Labor  and 
Educational  Bureaux,  the  National  Board  of  Health,  indicate  the 
drift  toward  the  exertion  of  the  national  will,  a  natural  and  pei^ 
haps  inevitable  result  of  that  unity  which  formed  the  object 
of  Washington's  desire. 
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But  what  he  wished  was  solidarity  without  centralization  in 
destruction  of  local  regulation,  for  it  must  not  be  assumed  that 
he  did  not  realize  the  yital  importance  of  the  preservation  of  local 
self-government  through  the  States.  To  realize  its  great  destisy 
the  country  must  oppose  externally  a  consolidated  front  and  con- 
tain: within  itself  a  single  people  only ;  but  popular  'government 
must  be  preserved,  and  the  doubt  was  whether  a  common  govern- 
ment of  the  popular  form  coidd  embrace  so  large  a  sphere. 

Hence  the  earnestness .  with  which  Washington  invoked  the 
spirit  of  essential  unity  through  pride  and  affection  to  move  upon 
the  face  of  the  waters.  When  the  new  political  world  had  fairly 
taken  form  and  substance  other  considerations  woidd  resume  their 
due  importance.  He  was  profoundly  disturbed  by  the  appre- 
hension that  different  portions  of  the  population  might  become, 
through  contradictory  interests,  in  effect  rival  peoples,  and  the 
Union  be  destroyed  by  the  contention  for  mastery  between  them. 
His  sagacious  mind  perceived  the  danger  arising  from  the  social 
and  economic  condition  produced  by  an  institution  with  which 
the  framers  of  the  Constitution  had  found  themselves  unable  to 
deal,  and  he  deprecated  an  appeal  to  the  last  reason  of  kings  in 
preservation  of  one  government  over  our  whole  domain. 

Yet  that  appeal  was  fortunately  so  long  delayed  that  when  it 
came  the  civil  war  determined  the  perpetuity  and  indissolubility 
of  the  Union,  without  the  loss  of  distinct  and  individual  existence 
or  of  the  right  of  self-^vemment  by  the  States. 

This  conflict  demonstrated  that  no  pa:rt  of  the  country  was  des- 
titute of  that  old  fighting  spirit,  which  rouses  at  the  invocation  of 
force  through  arms,  and  which  long  years  of  prosperity  could  not 
weaken  or  destroy,  and,  at  the  same  time,  that  gigantic  armies 
drawn  from  the  ranks  of  a  citizen  soldiery,  however  skilled  they 
may  become  in  the  arts  of  wieur,  on  the  cessation  of  hostilities  at 
once  resume  the  normal  cultivation  of  the  arts  of  peace. 

And  from  an  apparent  invasion  of  the  carefully  constructed 
scheme  to  secure  popular  government,  popular  government  has 
obtained  a  wider  scope  and  renewed  power,  and  from  an  apparent 
industrial  overthrow  has  come  an  unexampled  industrial  develop- 
ment. "  Out  of  the  eater  came  forth  meat,  and  out  of  the  strong 
came  forth  sweetness." 

The  waste  of  war  is  alwi^s  rapidly  replaced,  and  in  its  effect 
on  institutions  time  may  repair  its  injuries  without  weakening  its 
benefits. 

Is  it  possible  to  conceive  of  a  more  searching  test  of  the  wisdom 
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and  lasting  quality  of  our  fonn  of  government  than  that  applied 
by  the  civil  war  ?  Is  it  possible  to  conceive  of  a  more  convincing 
demonstration  than  the  reconciliation  which  has  followed  the  con- 
clusion of  the  struggle,  and  the  complete  reinstatement  of  the 
system  in  harmonious  operation  over  the  entire  national  domain  ? 
No  conquered  provinces  perpetuated  personal  ^animosities  and  by 
the  fact  of  their  existence,  through  despotic  rule  over  part,  changed 
the  government  over  all.  On  the  contrary,  the  States,  vital  parts 
of  the  system,  and  in  whose  annihilation  the  system  perishes, 
resumed  the  relations  temporarily  suspended,  and  the  continuance 
of  local  self-government  on  its  accustomed  course  prevented  the 
old  connection  from  carrying  with  it  the  bitterness  of  enforced 
change.  It  was  the  triumph  of  the  machinery  that  its  practical 
working  so  speedily  assumed  its  normal  movement,  substantially 
uninjured  by  the  convulsion  that  had  shaken  it. 

And  as  the  wheels  within  the  wheels  revolve,  the  aspiration  finds 
a  espouse  in  every  heart :  "  Gome  from  the  four  winds,  0  breath, 
and  breathe  upon  these  slain  that  they  may  live^*  —  live  with  their 
reunited  brethren,  one  in  the  hand  of  God. 

Finally,  the  country  is  warned  against  the  baleful  effects  of  the 
spirit  of  party  as  the  worst  enemy  of  governments  of  the  popular 
form. 

Franklin  wrote  that  all  great  affairs  are  carried  on  by  parties^ 
but  that  as  soon  as  a  party  has  gained  its  general  point  each  mem- 
ber becomes  intent  upon  his  particular  interest ;  that  few  in  public 
affairs  act  from  a  mere  view  of  the  good  of  their  country,  and  fewer 
still  with  a  view  to  the  good  of  mankind.  But  these  observations 
would,  in  the  light  of  the  history  of  our  country,  be  regarded  as 
too  sweeping,  although  they  suggest  grounds  for  the  objection  of 
Washington  to  the  domination  of  party  spirit. 

Parties  based  on  different  opinions  as  to  the  principles  on  which 
the  Gk)vemment  is  to  be  conducted  must  necessarily  exist.  To 
them  we  look  for  that  activity  in  the  advocacy  of  opposing  views ; 
that  watchfulness  over  the  assertion  of  authority;  that  keen  de- 
bate as  to  the  course  most  conducive  to  well-being;  essential  to  the 
successful  growth  of  popular  institutions.  That  voice  of  the  people 
which,  when  duly  given  and  properly  ascertained,  directs  the  action 
of  the  State  is  largely  brought  to  declare  itself  through  the  instru- 
mentality of  party.  It  is  this  which  corrects  that  general  apathy 
rightly  regarded  by  De  Tocqueville  as  a  serious  menace  to  popular 
government  because  conducive  to  its  complete  surrender  to  the 
domination  of  its  agents  if  they  will  but  relieve  responsibility  and 
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gratify  desire.  But  if  the  spirit  of  party  is  so  extreme  that  party 
itself  becomes  a  despotism,  or,  if  government  itself  becomes  nothing 
but  organized  party,  then  the  danger  apprehended  by  Washington 
is  upon  us. 

With  the  increase  of  population  and  wealth  and  power;  with 
the  spoils  of  officQ  dependent  upon  the  elections ;  with  vast  interests 
afFected  by  legislation,  as  in  the  care  and  disposition  of  public 
property,  the  raising  of  public  revenue,  the  grant  or  regulation  of 
corporate  powers  and  monopolistic  combinations,  the  danger  is  that 
corruption,  always  insidious,  always  aggressive,  and  always  danger- 
ous to  popular  government,  will  control  party  machinery  to  effect 
its  ends,  tempt  public  men  into  accepting  favors  at  its  hands  by 
taking  office  purchased  by  its  influence,  and  flourish  in  rank  luxu- 
riance under  the  shelter  of  a  system  which  confounds  the  honest 
and  the  patriotic  with  the  cunning  and  the  profligate.  An  intelligent 
public  opinion  ceases  to  exist  when  it  cannot  assert  itself  and  great 
measures  and  great  principles  are  lost  when  elections  degenerate 
into  the  mere  registration  of  the  decrees  of  selfishness  and  greed. 

Whenever  party  spirit  becomes  so  intense  as  to  compass  such 
results  it  will  have  reached  the  height  denounced  by  Washington, 
and  will  realize  in  the  action  it  dictates  the  terrible  definition  of 
despotic  government,  ''When  the  sav£^s  wish  to  eat  fruit  they  cut 
down  a  tree  and  pluck  the  fruit." 

However  difficult  it  may  be  to  fully  appreciate  the  influence  of 
great  men  upon  the  cause  of  civilization;  it  is  impossible  to  oyer* 
estimate  that  of  Washington,  thus  exerted  through  precept,  as  well 
as  by  example.  In  the  general  recognition  of  to-day  of  the  effect 
ipf  that  which  he  did,  that  which  he  said,  that  which  he  was,  upon 
tie  public  conscience,  is  found  the  justification  of  the  confident 
claim  that  popular  government  under  the  form  prescribed  by  the 
fundamental  law  has  ceased  to  be  an  experiment.  Neither  foreign 
wars,  nor  attacks  upon  either  of  the  coordinate  departments,  nor 
the  irritation  of  a  disputed  national  election,  no  rterritorial  aggran- 
dizement, nor  the  addition  of  realm  after  realm  to  the  empire  of 
States,  nor  sectional  controversies,  nor  the  destruction  of  a  great 
economical,  social  and  political  institution,  nor  the  shock  of  arms 
in  internecine  conflict,  have  impaired  the  structure  of  the  Grov- 
emment  or  subverted  the  orderly  rule  of  the  people. 

But  the  deliverance  vouchsafed  in  time  of  tribulation  is  as  ear- 
nestly to  be  sought  in  time  of  prosperity,  when  material  acquisi- 
tion may  deaden  the  spiritual  sense  and  impede  the  progress  of 
human  elevation. 
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In  the  growth  of  population;  in  the  expansion  of  commerce, 
manufactures  and  the  useful  arts;  in  progress  in  scientific  dis- 
ooyexy  and  inyention;  in  the  accumulation  of  wealth;  in  material 
adrancement  of  every  kind,  the  century  has  indeed  been  marvellous. 
Steam,  electricity,  gas,  telegraphy,  photography,  have  multiplied 
the  instrumentalities  for  the  exercise  of  human  power.  Science, 
philosophy,  literature  and  art  have  moved  forward  along  the  lines 
of  prior  achievement.  But  wants  have  multiplied  as  civilization 
has  advanced,  and  with  multiplied  wants  and  the  increased  freedom 
of  the  individual  have  come  the  antagonisma  inevitably  incident  to 
inequality  of  condition,  even  though  there  is  widely  extended 
improvement  upon  the  whole,  and  often  because  of  it,  and  added  to 
them  the  more  serious  discontents  arising  from  the  existence,  not- 
withstanding the  immense  results  of  stimulated  production,  of 
privation  and  distress. 

The  Declaration  asserted  political  equality  and  the  possession  of 
the  inalienable  rights  of  life,  liberty  and  the  pursuit  of  happiness, 
and  the  future  of  the  individual  was  assumed  to  be  secured  in 
securing  through  government  that  equality  and  those  rights. 

In  spite  of  the  violent  overthrow  of  institutions  in  the  French 
revolution,  that  great  convulsion  carried  within  it  the  same  salutary 
principles,  while  a  quickening  outburst  of  spiritual  energy  marked 
the  commencement  of  the  industrial  development  of  England,  and 
all  Europe  glowed  with  the  fires  of  sympathy  with  the  wretched 
and  oppressed. 

Throughout  the  hundred  years  thus  introduced,  aspiration  for 
the  elevation  of  humanity  has  not  diminished  in  intensity,  and 
hope  of  the  general  attainment  of  a  more  exalted  plane  has  gained 
new  strength  in  the  effort  to  remove  or  mitigate  the  ills  which 
have  oppressed  mankind.  The  enhanced  valuation  of  human  life, 
the  abolition  of  slavery,  the  increase  of  benevolent  and  charitable 
institutions,  the  large  public  appropriations  and  private  benefao- 
tions  to  the  cause  of  education,  the  wide  diffusion  of  intelligence, 
perceptible  growth  in  religion,  morality  and  fraternal  kindness, 
encourage  the  effort  and  give  solid  ground  for  the  hope.  And 
since  the  protection  and  regulation  of  the  rights  of  individuals,  as 
between  themselves  and  as  between  them  and  the  community, 
ultimately  come  to  express  the  will  of  the  latter,  it  is  not  unreason- 
able to  contend  that  the  perfectibility  of  man  is  bound  up  in  the 
preservation  of  republican  institutions. 

Where  the  pressure  upon  the  masses  has  been  intense,  the 'drift 
has  been  towards  increased  interference  by  the  State  in  the  attempt 
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to  alleviate  inequality  of  condition.  So  long'  as  that  interference 
is  enabling  and  protective  only  to  enable,  and  individual  effort  is 
not  so  circumscribed  as  to  destroy  the  self-reliance  of  the  people, 
they  move  onward  with  accelerated  speed  in  intellectual  and  monl 
as  well  as  material  progress ;  but  where  man  allows  his  belie&^  his 
family,  his  property,  his  labor,  each  of  his  acts,  to  be  subjected,  to 
the  omnipotence  of  the  state,  or  is  unmindful  of  the  &ct  that  it  is 
the  duty  of  the  people  to  support  the  government  and  not  of  the 
government  to  support  the  people,  such  a  surrender  of  indepen- 
dence involves  the  cessation  of  such  progress  in  its  largest  sense.    . 

The  statement  that  popular  outbreaks  were  often  as  beneficial 
in  the  political  world  as  storms  in  the  physical  was  defended  upon 
the  ground  that,  although  evils,  they  were  productive  of  good  by 
preventing  the  degeneracy  of  government  and  nourishing  that 
general  attention  to  public  affairs,  the  absence  of  which  would  be 
tantamount  to  the  abdication  of  self-^vermnent. 

But  while  the  rights  to  life,  to  use  one's  faculties  in  all  lawful 
ways,  and  to  acquire  and  enjoy  property,  are  morally  fundamental 
rights  antecedent  to  constitutions,  which  do  not  create,  but  secure 
and  protect  them,  yet  it  is  within  the  power  of  the  State  to  pro- 
mote the  health,  peace,  morals,  education  and  good  order  of  the 
people  by  legislation  to  that  end,  and  to  regulate  the  use  of  prop- 
erty in  which  the  public  has  such  an  interest  as  to  be  entitled  to 
assert  control.  In  this  wide  field  of  regulation  by  law,  and  in  the 
reformation  of  laws  which  are  found  to  promote  inequality,  as  well 
as  in  the  patient  efforts  of  mutual  forbearance  which  the  education 
of  conflict  produces,  the  direction  of  the  rule  of  the  people  is  stead- 
ily towards  an  amelioration  not  to  be  found  in  the  dead  level  of  des- 
potism, nor  in  the  destruction  of  society  proposed  by  the  anarchist. 

It  is  but  little  more  than  thirty  years  since  the  well-known 
prophecy  was  uttered,  that  with  the  increase  of  population  and  the 
taking  up  of  the  public  lands,  our  institutions  then  being  really 
put  to  the  test,  either  some  GsBsar  or.  Napoleon  would  seize  the 
reins  of  government,  or  our  Eepublic  would  be  plundered  and  laid 
waste  as  the  Roman  Empire  had  been,  but  by  Huns  and  Vandab 
engendered  within  our  own  country  and  by  our  own  institutions. 

The  brilliant  essayist  did  not  comprehend  the  character  of  our 
fundamental  law,  the  securities  carefully  devised  to  prevent  &cility 
in  changing  it,  and  the  provisions  which  inhibit  the  subversion  of 
individual  freedom,  the  impairment  of  the  obligation  of  contracts, 
and  the  confiscation  of  property,  nor  realize  the  practical  operation 
of  a  governmental  scheme  intended  to  secure  that  sober  second 
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thonghlr  which  alone  constitutes  public  opinion  in  this  country, 
and  which  makes  of  government  by  the  people  a  government  strong 
enough,  in  the  language  of  the  address,  to  "withstand  the  enter- 
prises of  faction,  to  confine  each  member  of  the  society  within  the 
limits  prescribed  by  the  laws,  and  to  maintain  all  in  the  secure  and 
tranquil  enjoyment  of  the  rights  of  person  and  property,''  without 
which  "liberty  is  little  else  than  a  name." 

Undoubtedly  to  this  people,  who  from  four  have  became  seventy 
millions  in  the  passage  of  their  first  century,  to  reach  by  the  close 
of  the  second,  perhaps,  seven  hundred  millions,  with  resources 
which  can  feed  and  clothe  and  render  happy  more  than  twice  that 
number,  the  solution  of  grave  problems  is  committed. 

How  shall  the  evils  of  municipal  government,  the  poverty,  the 
▼ice,  engendered  by  the  disproportionate  growth  of  urbaai  popula- 
tions, be  dealt  with  as  that  growth  continues  ?  How  shall  immigra- 
tion be  regulated  so  that  precious  institutions' may  not  be  threatened 
by  too  large  an  influx  of  those  lacking  in  assimilative  power  and 
inclination  ?  How  shall  the  full  measure  of  duty  towards  that  other 
race,  to  which  in  God's  providence  this  country  has  been  so  long  a 
home,  be  discharged  so  that  participation  in  common  blessings  aiid 
in  the  exercise  of  common  rights  may  lead  to  and  rest  upon  equal 
education  and  intelligence  ?  How  shall  monopoly  be  checked,  and 
the  pressure  of  accumulation  yield  to  that  equitable  distribution, 
which  shall  "undo  excess,  and  each  man  have  enough?"  How 
shall  the  individual  1^  held  to  the  recognition  of  his  responsibility 
for  government,  and  to  meet  the  demand  of  public  obligations  ? 
How  shall  corruption  in  private  and  public  life  be  eradicated  ? 

These  and  like  questions  must  be  answered,  and  they  will  be  by 
the  nation  of  Washington,  which  in  the  exercise  of  the  sagacity 
and  prudence  and  self-control  bom  of  free  institutions,  and  the 
cultivation  of  the  humanities  of  Christian  civilization  will  hallow 
the  name,  American,  by  making  it  the  8ynon3rm  of  the  higheist 
sense  of  duty,  the  highest  morality,  the  highest  patriotism,  and 
80  becpme  more  powerful  and  more  noble  than  the  powerful  and 
noble  Roman  nation,  which  stood  for  centuries  the  embodiment 
of  law  and  order  and  government,  but  fell  when  the  gods  of  the 
fireside  fled  from  hearthstones  whose  sanctity  had  been  invaded, 
and  its  citizens  lost  the  sense  of  duty  in  indulgence  in  pleasure. 

And  so  the  new  century  may  be  entered  upon  in  the  spirit  of 
optimism,  the  natural  result,  perhaps,  of  a  self-confidence  which.has 
lost  nothing  in  substance  by  experience,  though  it  has  gained  in 
the  moderation  of  its  impetuosity ;  yjet  an  optimism  essential  to 
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the  aocomplishment  of  great  ends,  not  blind  to  perilSi  but  bold  is 
the  fearlessness  of  a  faith  whose  yery  oonsciousness  of  the  limi- 
tations of  the  present  asserts  the  attainability  of  the  untravelled 
world  of  a  still  grander  future. 

No  ship  can  sail  forever  over  summer  seas.  The  storms  that  it 
has  weathered  test  and  demonstrate  its  ability  to  survive  the  storms 
to  oome,  but  storms  there  must  be  until  there  shall  be  no  more  sea. 

But  as  amid  the  tempests  in  which  our  ship  of  state  was  launched, 
and  in  the  times  succeeding,  so  in  the  times  to  come,  with  every 
exigency  constellations  of  illustrious  men  will  rise  upon  the  angzy 
■  skies,  to  control  the  whirlwind  and  dispel  the  clouds  by  their 
potent  influences,  while  from  the  '*  dear  upper  sky "  the  steady 
light  of  the  great  planet  marks  out  the  course  the  vessel  must 
pursue,  and  sits  shining  on  the  sails  as  it  comes  grandly  into  the 
haven  where  it  would  be* 
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ORLOW  W.  CHAPMAK 

Died  Jaivuary  10,  1890. 

SUPREME  COURT  OF  THE  UNITED  STATES. 
October  Term,  1889. 

Monday,  January  20, 1890. 
Mr.  Attorney  General  addressed  the  court  as  follows : 

May  it  please  the  court:  A  decree  of  Nature,  as  distressing 
as  it  was  unexpected,  makes  it  my  duty  to  announce  to  the  court 
the  death  of  the  Solicitor  General  of  the  United  States.  In  the 
Sabbath  quiet  of  yeste^ay  morning,  after  an  illness,  painful,  but 
until  near  the  end  hot  believed  to  be  fatal,  Orlow  W.  Chapman 
rested  forever  from  earthly  duty  and  earthly  suffering. 

The  shock  and  the  grief  of  this  event  are  to-day,  I  am  sure,  too 
fresh  and  strong  upon  all  of  us  to  admit  of  fitting  words  of  eulogy 
upon  the  character  of  this  eminent  lawyer  and  good  man.  Let 
that  grateful  duty  await  some  future  occasion. 

My  mission  this  morning  is  only  to  make  this  sad  announoemetit, 
and  to  ask  the  court  to  take  such  action  as  may  be  due  to  the 
memory  of  our  loved  associate  and  now  departed  brother. 

The  Chief  Justice  responded  as  follows : 

The  oourt  reeeives  the  melancholy  intelligence  of  the  death  of 
the  Solicitor  General  with  profound  regret. 

There  is  a  case  now  under  argument  and  near  its  conclusion  in 
which  the  counsel  engaged  are  from  a  distant  State.  We  feel  com- 
pelled, therefore,  to  continue  our  session  until  the  argument  of 
that  case  is'  closed,  but  will  then  adjourn  as  a  deserved  mark  of 
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respect  to  the  memory  of  the  lamented  deceased,  and  also  in  order 
to  enable  the  members  of  the  court  to  attend  his  funeral  in  a  body. 


-FVom  tJie  New  York  Daily  Tribune  of  Janxiary  20, 1890. 

Mr.  Chapman  was  bom  in  EUing^n,  Connecticut,  on  January  7th, 
1832,  and  was  graduated  at  Union  College  in  1854.  After  leaving 
college  he  was  for  some  time  professor  of  languages  at  Ferguson- 
ville  Academy.  In  1856  he  began  the  study  of  law  with  Robert 
Parker,  and  in  1858  he  entered  upon  the  practice  of  his  own  pro- 
fession at  Binghamton.  In  September,  1862,  he  was  appointed 
District  Attorney  of  Broome  County.  In  the  following  November 
he  was  elected  to  the  of&ce,  which  he  held  until  January,  1868. 
In  1867  he  was  elected  to  the  State  Senate  from  the  Twenty-fourth 
District  as  a  Bepublican,  and  was  reelected  in  1869.  While  in 
the  Senate  he  served  as  chairman  of  the  Committees  on  Literature, 
and  Erection  of  Towns  and  Counties,  and  was  a  member  of  the 
Committees  on  Claims,  Judiciary,  Eoads  and  Bridges,  and  Erie 
Investigation.  He  was  appointed  Superintendent  of  the  Insurance 
Department  of  this  State  in  December,  1872^  and  held  the  office 
until  January,  1876,  when  he  resigned.  His  administration  of  the 
office  was  above  criticism.  After  his  retirement  he  resumed  his 
place  as  leader  of  the  bar  of  Broome  County.  He  was  appointed 
Solicitor  General  on  May  29,  1889.  He  was  held  in  high  esteem 
by  the  members  of  the  Supreme  Court  and  the  bar.  Attorney 
General  Miller,  who  had  not  known  him  prior  to  his  appointment, 
became  greatly  attached  to  him  and  valued  him  highly.  He  was 
careful,  painstaking  and  conscientious  in  the  discharge  of  his 
public  duties,  and  the  Attorney  General  has  frequently  been  con- 
gratulated by  the  Justices  of  the  court  upon  having  secured  a  gen- 
tleman of  so  much  intelligence,  industry  and  ability  as  his  chief 
assistant.  The  Solicitor  General  is  the  legal  adviser  of  the  Gov- 
ernment, and  his  place  is  considered  inferior  only  to  that  of  a 
Cabinet  officer. 

Mr.  Chapman  was  over  six  feet  in  height.  He  was  of  a  sunny, 
genial  temperament,  and  his  uniform  kindliness  and  courtesy  en- 
deared him  to  all  who  were  acquainted  with  him,  while  his  culture 
and  travels  made  him  a  delightful  companion.  His  wife,  to  whom 
he  had  been  married  many  years,  survives  him. 
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ACTION. 

See  Assumpsit. 

ADVERSE  POSSESSION. 
See  Deed. 

ALABAMA. 
See  Constitutional  Law,  A,  0. 

AMENDMENT. 
See  Appeal,  1. 

APPEAL. 

1.  Where  the  oortificate  of  aathentication  of  a  reoord  transmitted  to  this 

oonrt  on  appeal  begins  by  setting  out  the  name  and  office  of  the  clerk 
of  the  court  below  as  the  maker  of  the  certificate,  and  has  appended 
to  it  the  seal  of  the  court,  but  laoks  the  signature  of  the  clerk,  this 
court  has  jurisdiction  of  the  appeal ;  and,  if  no  motion  to  dismiss  is 
made  until  it  is  too  late  to  take  a  new  appeal,  will  permit  the  certifi- 
cate to  be  amended  by  adding  the  derk's  signature.  Idaho  and  Oregon 
Land  Improvement  Co,  ▼.  Bradbury^  509. 

2.  Under  the  act  of  April  7, 1874,  c.  80,  f  2,  an  appeal,  and  nol  a  writ  of 

error,  lies  to  this  court  from  the  decree  of  a  territorial  court  in  a  pro- 
ceeding in  the  nature  of  a  suit  in  equity,  although  issues  of  fact  have 
been  submitted  to  a  jury.    Ih, 

See  Etidbnce,  2 ;  Jueisdiction,  A,  2; 

Injunction,  1,  8;  Pbactice,  5. 

ASSIGNMENT  FOR  BENEFIT  OF  CREDITORS. 

1.  In  the  absence  of  a  statute  forbidding  it»  an  assignment  for  the  benefit 

of  creditors  may  be  made  to  ah  assignee  who  is  not  a  citizen  or  resi- 
dent of  the  State  where  the  assignment  is  made  or  the  debtor  resides. 
Bachrack  v.  Norton,  887. 

2.  It  haying  been  held  in  Cunningham  ▼.  Norton^  125  U.  S.  77,  that  the  act 

of  Texas  of  March  24, 1879,  was  intended  to  favor  general  assignments 
by  insolvents  for  the  benefit  of  their  creditors,  and  to  sustain  them 
notwithstanding  technical  defects;  it  is  now  held^  that  there  is  noth- 
voL.  coLXxn— 47 
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ing  in  the  sixth  section  of  the  act,  directing  the  assignee's  bond  to 
be  filed  with  the  county  clerk  of  "  his  "  county,  to  indicate  a  legislative 
intent  that  an  assignee  under  such  an  assignment  must  necessarily  be 
a  citizen  or  resident  of  the  State.    lb. 

3.  Cunningham  v.  Norton,  125  U.  S.  77,  affirmed  to  the  point  that  the  act 

of  the  legislature  of  Texi^^  c^  March  2^,  >  879,  in  regard  to  assignments 
by  insolveot  debtors  for  the  benefit  of  their  creditors  was  intended  to 
favor  such  assignments;  and  that  a  provision  in  such  an  assignment, 
void  in  itself,  did  not  necessarily  vitiate  the  assignment,  or  prevent  its 
execution  for  the  benefit  of  creditors.    MuUer  v.  Norton,  501. 

4.  A  provision  in  an  assignment  for  the  benefit  of  creditors  that  the 

assignee  shall  at  once  take  possession  of  all  the  assigned  property 
''  and  convert  the  same  into  cash  "  as  soon  as  and  upon  the  best  terms 
possible,  can  hardly  be  construed  into  a  discretionary  authority  to  seD 
on  credit,    lb, 

5.  In  Texas  an  assignment  for  the  benefit  of  creditors,  imder  the  statute, 

may  be  made  to  more  than  one  assignee.    76. 

ASSUMPSIT. 
An  action  by  a  mimicipal  corporation  to  recover  from  a  street  railroad 
company  the  cost  of  maintaining  pavements  in  the  street  which  the 
company  was,  by  its  charter,  bound  to  maintain,  is  not  an  action  upon 
the  statute,  but  one  in  assumpsit.  Metropolitan  RaHroad  Co,  ▼. 
Diitriet  of  Columbia,  1. 

BANKER. 

See  Internal  Rbvenvs. 

BANKRUPTCY. 

!•  The  right  of  action  of  a  plaintiff  under  a  title  derived  from  an  assignee 
in  bankruptcy,  to  redeem  from  a  sale  under  a  deed  of  trust,  was  held 
in  this  case  to  be  baired  by  the  two  years'  limitation  contained  in 
{  5057  of  the  Revised  Statutes.     Greene  v.  Tayior,  415. 

2.  That  section  does  not  apply  only  to  a  suit  to  which  the  assignee  in 
bankruptcy  is  a  party ;  but  it  applies  to  a  case  where  nearly  a  year 
of  the  two  years  had  run  against  the  right  while  the  assignee  owned 
it,  after  his  appointment,  and  the  rest  of  the  two  years  ran  against  it 
in  the  hands  of  the  plaintiff,  his  transferee,  so  that  more  than  two 
years  elapsed  between  such  appointment  and  the  bringing  of  the  suit 
to  redeem,  and  the  property  covered  by  the  trust  deed  was  held 
adversely  by  the  defendant,  under  a  sale  under  the  trust  deed,  for 
more  than  two  years  before  the  bringing  of  that  suit.    lb. 

8.  On  the  facts  of  this  case  there  was  no  fraudulent  concealment  by  the 
defendants  from  the  assignee  in  bankruptcy  or  the  plaintiff.    Jh, 

4.  Sufficient  information  as  to  the  trust  deed,  and  its  contents,  was  given 
in  the  bankruptcy  schedule,  filed  more  than  eleven  months  before  the 
assignee  was  appointed,  and  more  than  one  month  before  the  sale 


0S 


Digiti 


zed  by  Google 


INDEX.  789 

under  the  trust  deed,  to  put  the  assignee  in  bankruptcy  and  the 
plaintiff  on  inquiry.    lb, 

5.  Moreover  it  appeared  that,  two  days  before  the  sale  under  the  deed  of 

trust,  the  plaintiff  knew  of  the  contents  of  the  schedule  in  bankruptcy 
and  who  held  the  debt  secured  by  the  deed  of  trust.    76. 

6.  The  plaintiff  having,  by  a  petition  to  the  bankruptcy  court,  procured 

the  sale  of  the  property  by  the  assignee  in  bankruptcy,  and  the  appli- 
cation of  its  proceeds  on  the  debt  on  which  his  suit  to  redeem  was 
founded,  waived  any  right  to  redeem  arising  under  a  judgment  before 
recovered  by  him  for  his  debt.    76. 

7.  On  the  facts  as  stated  in  the  opinion  of  the  court  it  is  held^  that  this 

suit  is  one  between  an  assignee  in  bankruptcy  and  one  claiming  an 
adverse  interest  touching  the  property  which  is  the  subject  of  contro- 
versy, within  the  meaning  of  Rev.  Stat.  §  5057,  prescribing  a  limita- 
tion for  the  commencement  of  such  an  action.    Avery  v.  Cleary,  604. 

8.  The  omission  by  a  bankrupt  to  put  upon  his  schedules,  or  the  omission 

by  him  or  by  his  administrator  to  disclose  to  his  assignee  in  bank- 
ruptcy the  existence  of  policies  of  insurance  on  his  life  which  had 
been  taken  out  by  him,  and  had,  before  the  bankruptcy,  been  assigned 
to  a  trustee  for  the  benefit  of  his  daughters,  does  not  amount  to  a 
fraudulent  concealment  of  the  existence  ot  the  policies,  so  as  to  take 
an  action  against  the  administrator  (who  was  also  such  trustee  and 
guardian  of  the  daughters)  to  recover  from  him  the  amount  of  insur- 
ance paid  to  him  as  trustee,  out  of  the  operation  of  the  limitation 
prescribed  in  Rev.  Stat  §  5057.    76. 

9.  Mere  ignorance  of  the  existence  of  a  cause  of  action  by  an  assignee  in 

bankruptcy  does  not  remove  the  bar  against  such  action  prescribed 
by  a  statute  of  limitation ;  but,  in  order  to  set  aside  such  bar,  within 
the  rule  as  announced  in  Bailey  v.  Glover,  21  Wall.  842,  there  must 
be  no  laches  on  the  part  of  the  assignee  in  coming  to  the  knowledge 
of  the  fraud  which  is  the  foundation  of  the  suit.    76. 

See  EviDBNCR,  1. 

CALIFORNIA. 
See  Constitutional  Law,  A,  7. 

CASES  AFFIRMED  OR  APPROVED. 

ViehAurgt  Shreveport  ft*  Pacific  Railway  Co.  v.  Dennis,  116  U.  S.  665,  ap- 
proved and  applied.  Yazoo  jr  Mississippi  Valley  Railroad  v.  Thomas, 
174. 

Yazoo  jr  Mississippi  Valley  Railroad  Co.  v.  Thomas,  132  U.  S.  174,  affirmed 
and  applied.  Yazoo  jr  Mississippi  Valley  Railroad  Co,  v.  Board  of  Levee 
Commissioners,  100. 

Dahl  V.  Raunheim,  132  U.  S.  260,  affirmed  and  applied.  Dahl  v.  MonUxna 
Copper  Co.,  264. 
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Feibelman  v.  Packard,  109  U.  S.  421.  Afcmed  in  BoQkrach  v.  Norton^ 
337. 

Taylor  v.  YpsUarUi,  105  U.  S.  80.  Affirmed  in  Young  v.  Clarendon  Town- 
ship, 340. 

Cunningham  v.  Norton,  125  U.  S.  77.  Affirmed  in  Bachrack  v.  Norton,  887 ; 
and  in  Muller  v.  Norton,  501. 

-4w«ry  V.  C/cory,  132  U.  S.  604.  Affirmed  in  C/«ary  v.  Ellis  Foundry  Co., 
612. 

The  present  case  is  controlled  by  that  of  Hartranfi  y.  Langfeld,  125  U.  S. 
128.     Robertson  y.  Edelhoff,  614. 

C%ton  y.  Utah,  182  U.  S.  632,  affirmed  and  applied  to  this  case.  Jack  v. 
Utah  Territory,  643. 

CASES  DISTINGUISHED. 
McArthur  y.  ScoU,  113  U.  S.  340,  distinguished  from  this  case.     Miller  v. 
Texas  and  Pacific  Railway  Co.,  662. 

CLAIMS  AGAINST  THE  UNITED  STATES. 
See  Contract,  4,  5. 

COMMON  CARRIER. 
See  Railroad. 

CONFLICT  OF  LAW. 
See  Jurisdiction,  B,  2,  3,  4. 

CONSTITUTIONAL  LAW. 
A.  Of.  thb  United  States. 

1.  The  statutes  of  the  State  of  Texas  of  July  14,  1879,  and  March  11, 

1881,  proyiding  for  the  sale  of  a  portion  of  the  yacant  and  unappro- 
priated public  lands  of  the  State,  did  jiot  operate  to  confer  upon  a 
person  making  application  under  them  for  a  suryey  of  part  of  said 
lands  and  paying  itie  fees  for  filing  and  recording  the  same,  a  yested 
interest  in  such  lands  which  could  not  be  impaired  by  the  subsequent 
withdrawal  of  them  from  sale  under  the  proyisions  of  the  statute  of 
January  22,  1883.     CampbeU  y.  Wade,  84. 

2.  Neither  the  charter  of  the  Pennsylyania  Railroad  Company,  contained 

in  an  act  of  the  legislature  of  Pennsylyania,  paased  April  13,  1846, 
(Laws  of  1846,  No.  2d2,''p^^2^  nor  the  acts  supplementary  thereto, 
nor  the  act  of  that  legislature,  passed  May  16,  1857,  (Laws  of  1857, 
No.  579,  p.  519,)  constituted  such .  a  contract  between  the  State  and 
the  company  as  exempted  the  latter  from  the  operation  of  §  8  of  Article 
14  of  the  constitution  of  Pennsylyania  of  1873,  requiring  that  corpora- 
tions inyested  with  the  priyilege  of  taking  priyate  property  for  public 
use  should  make  compensation  for  property  injured  or  destroyed  by  • 
the  construction  or  enlargement  of  their  works,  highways  or  improye- 
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meats;  nor  did  suoh  constitutional  provision,  as  applied  to  the  com- 
pany, in  respect  to  cases  afterwards  arising,  impair  the  obligation  of 
any  contract  between  it  and  the  State.  Pennsylvania  Railroad  Co.  v. 
MiUer,  75. 
8.  The  company  took  its  original  charter  subject  to  the  general  law  of  the 
State,  and  to  such  changes  as  might  be  made  in  such  general  law,  and 
subject  to  future  constitutional  provisions  and  future  general  legisla- 
tion, since  there  was  no  prior  contract  with  it  exempting  it  from  liabil- 
ity to  such  future  general  legislation,  in  respect  of  the  subject  matter 
involved,     lb. 

4.  Exemption  from  future  general  legislation,  either  by  a  constitutional 

provision  or  by  an  act  of  the  legislature,  cannot  be  admitted  to  exist, 
unless  it  is  expressly  given,  or  imless  it  follows  by  an  implication 
equally  clear  with  express  words.    lb. 

5.  If,  in  a  trial  in  a  state  court  of  a  person  accused  of  crime,  the  jury  is 

brought  into  court ;  and,  on  being  polled  it  is  disclosed  that  they  were 
agreed  upon  a  verdict  of  guilty  under  two  counts  in  the  indictment, 
but  could  not  agree  as  to  the  other  counts ;  and,  in  the  presence  of  the 
jury,  the  proeecuting  attorney  proposes  to  enter  a  noUe  prosequi  as  to 
those  counts ;  and,  the  jury  having  retired,  the  court  permits  this  to 
be  done ;  and  the  jury,  being  then,  instructed  to  pass  only  upon  the 
remaining  counts,  return  a  verdict  of  guilty  as  charged  in  the  indict- 
ment ;  all  this,  however  irregular,  does  not  amount  to  a  deprivation  of 
the  liberty  of  the  defendant  without  due  process  of  law.  Cross  v. 
North  Carolina,  181. 

6.  The  constitutionality  of  the  act  of  the  legislature  of  Midiigan  of  March 

22, 1860,  which  is  considered  in*  this  case  was  fully  settled  in  the  case 
of  Taylor  v.  YpsHand,  105  U.  S.  80,  to  which  the  court  adheres. 
Young  v.  Clarendon  Township,  340. 

7.  The  legislature  of  California,  in  1878,  enacted  a  statute  which  provided 

for  the  payment  of  the  police  force  of  San  Francisco  at  a  rate  *<  which 
should  not  exceed  $102  a  month  for  each  one,"  subject  to  the  condition 
that  the  treasurer  of  the  city  and  county  "  should  retain  from  the  pay 
of  each  police  officer  the  sum  of  two  dollars  per  month  to  be  paid  into 
a  fund  to  be  known  as  the  police  life  and  health  insurance  fund." 
The  act  further  provided  that  upon  the  death  of  any  member  of  the 
police  force  after  June  1, 1878,  there  should  be  paid  by  said  treasurer 
out  of  said  life  and  health  insurance  fund  to  his  legal  representative 
the  sum  of  tlOOO.  On  the  4th  of  March,  1889,  this  act  was  repealed 
and  another  statute  enacted  creating  **a  police  relief  and  pension 
fund,"  and  transferring  to  it  the  police  life  and  health  insurance  fund, 
which  had  been  created  under  the  other  act,  and  making  new  and  dif- 
ferent provisions  for  the  distribution  of  the  new  fund.  W.  was  a 
police  officer  of  the  city  and  county  from  1869  until  his  death  on 
March  18, 1889,  after  the  repealing  act  had  gone  into  operation.  His 
administrator  sued  to  recover  tlOOO  from  the  police  life  and  health 
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insurance  fund,  which  then  amounted  to  f40,000 ;  Heldf  that  this  fund 
was  a  public  fund,  subject  to  legislative  control,  and  that  W.  had  no 
vested  interest  in  it,  which  could  not  be  taken  away  by  the  legislature 
during  his  lifetime.    Pennie  v.  Reuf,  464. 

8.  No  tax  can  be  imposed  by  a  State  upon  telegraphic  messages  sent  by 

a  company  which  has  accepted  the  provisions  of  Rev.  Stat.  §§  526S- 
5268,  or  upon  the  receipts  derived  therefrom,  where  the  oommanica- 
tion  is  carried,  either  into  the  State  from  without,  or  from  within  the 
State  to  another  State.  Wettem  Union  Telegraph  Co.  ▼.  Alabama, 
472. 

9.  A  statute  of  Alabama  imposed  a  tax  <*  on  .the  gross  amount  of  the 

receipts  by  any  and  every  telegraph  company  derived  from  the  busi- 
ness done  by  it  in  this  State."  The  Western  Union  Telegraph  Com- 
pany reported  to  the  board  of  assessors  only  its  gross  receipts  received 
from  business  wholly  transacted  within  the  State.  The  board  required 
of  the  company  a  further  return  of  its  gross  receipts  from  messages 
carried  partly  within  and  partly  without  the  State.  The  company 
made  such  further  return  and  the  tax  was  imposed  upon  its  gross 
receipts  as  shown  by  the  two  returns ;  Held,  that  the  statute  of  Ala- 
bama thus  construed  was  a  regulation  of  commerce,  and  that  the  tax 
imposed  upon  the  messages  cogiprised  in  the  second  return  was  uncon- 
stitutional.   Jb, 

10.  The  provision  in  the  Revised  Statutes  of  Texas  that  when  service  is 
made  in  an  action  against  a  partnership  upon  one  of  the  firm  the  judg- 
ment may  be  rendered  against  the  partnership  and  against  the  mem- 
ber actually  served,  (§  1224,)  and  the  provision  directing  the  manner 
of  the  service  of  process  upon  a  non-resident  or  an  absent  defendant 
(§  1230)  are  not  repugnant  to  the  Constitution  of  the  United  States. 
Sugg  v.  Thornton,  524. 

11.  Under  the  power  of  Congress,  reserved  in  the  organic  acts  of  the  Ter- 
ritories, to  annul  the  acts  of  their  legislatures,  the  absence  of  sdv 
action  by  Congress  is  not  to  be  construed  to  be  a  recognition  of  the 
power  of  the  l^islature  to  pass  laws  in  conflict  with  the  act  of  Con- 
gress under  which  they  were  created.     Clayton  v.  Utah  Terriianf^  682. 

See  CoBPOBATiON ; 
Criminal  Law,  2. 

B.    Of  a  State. 
See  CoNBTiTiTTioirAL  Law,  A,  1; 

CORPORATIOK. 

CONTINGENT  REMAINDER. 
Se€  JuDoianffT; 
Will. 
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CONTRACT. 

When  a  contract  respecting  property  contains  an  agreement  to  be  per- 
formed by  the  owner  of  it  when  he  shall  ''dispose  of  or  sell  it,"  it  is 
obvious  that  the  words  *^  dispose  of  are  not  synonymous  with  the 
word  ^sell;**  and  their  meaning  must  be  determined  by  considering 
the  remainder  of  the  contract.    HiU  v.  Sumner,  118. . 

In  this  case  an  agreement  by  the  owner  of  the  property  which  formed 
the  subject  of  the  dispute  that  he  would  not  dispose  of  or  sell  it,  was 
held  to  have  been  violated  by  a  lease  of  it  for  a  term  of  two  years.    lb. 

When  a  contract  is  so  extortionate  and  unconscionable  on  its  face  as  to 
raise  a  presumption  of  fraud  or  to  require  but  slight  additional  evi- 
dence to  justify  such  presumption,  fraud  may  be  set  up  as  a  defence 
in  an  action  at  law  with  the  same  effect  with  which  it  could  be  set  up 
in  equity  as  a  ground  for  affirmative  relief ;  and  if  articles  delivered  in 
performance  of  Such  an  unconscionable  contract  have  been  accepted  in 
ignorance,  and  under  circumstances  excusing  their  non-return,  and 
they  have  some  value,  the  amount  sued  for  will  be  reduced  to  that 
value  in  the  judgment.    Hume  v.  United  State$,  406. 

Persons  dealing  with  public  officers  are  bound  to  inquire  about  their 
authority  to  bind  the  government,  and  ai*e  held  to  a  recognition  of  the 
fact  that  government  agents  are  bound  to  fairness  and  good  faith  as 
between  themselves  and  their  principals.  Jb, 
.  The  plaintiff  contracted  in  writing  to  sell  to  the  government  a  quantity 
of  shucks  at  60  cents  a  pound  at  a  time  when  the  nuurket  value  was  1| 
cents  a  pound.  He  delivered  them  and  they  were  consumed  in  the 
government  service.  He  then  claimed  to  be  paid  at  the  contract 
price,  which,  being  refused,  he  sued  therefor  in  the  Court  of  Claims ; 
Held,  that  he  could  only  recover  the  market  value  of  the  shucks.  Jb. 
.  A  ooiftract  between  the  parties  as  to  the  sale  of,  and  payment  for,  a  ranch 
and  cattle,  interpreted  as  to  the  mode  of  payment  provided  for.    Me- 

Cfillm  V.  BenneU,  446. 

See  Damaobs,  1,  2; 
Fbaud,  1,  4; 
railroad. 

CORPORATION. 
The  constitution  of  Colorado  provided  that  no  foreign  corporation  should 
do  business  in  the  State  without  having  a  known. place  of  business  and 
an  agent  upon  whom  process  might  be  served.  A  statute  of  the 
State  made  provision  for  the  filing  by  such  corporation  with  the 
Secretary  of  State  of  a  certificate  showing  its  place  of  business  and. 
designating  such  agent  or  agents,  and  also  a  copy  of  its  charter  of  in- 
corporation, or  of  its  certificate  of  incorporation  under  a  general 
incorporation  law;  and,  in  case  of  failure  to  do  so,  that  each  and  every 
officer,  agent  and  stockholder  of  the  corporation  should  be  jointly  and 
Severally  personally  liable  on  its  contracts  made  while  in  d^nlt 
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Said  act  farther  provided  that  no  corporation,  foreign  or  domesticy 
should  purchase  or  hold  real  estate  except  as  provided  in  the  act. 
The  act  did  not  indicate  a  mode  by  which  a  foreign  corporation  might 
acquire  real  estate  in  Colorado.  6.,  being  the  owner  in  fee  of  a  tract 
of  realty  in  that  State,  conveyed  it  by  deed  of  warranty  to  a  corpo- 
ration organized  under  the  laws  of  Missouri,  which  had  not  then 
attempted,  and  did  not  afterwards  attempt,  to  comply  with  those 
provisions  of  the  constitution  or  laws  of  Colorado.  F.,  Uie  defendant 
below,  claimed  through  this  corporation.  Some  months  after  his  deed 
to  the  corporation,  6.  executed,  acknowledged  and  delivered  a  quit* 
claim  deed  of  the  premises  to  the  grantor  of  P.,  the  plaintiff  below; 
Heldf  (1)  That  perhaps  the  reasonable  interpretation  of  the  statute 
was  that  a  foreign  corporation  should  not  purchase  or  hold  real 
estate  in  Colorado  until  it  should  acquire,  in  the  mode  prescribed  by 
the  local  law,  the  right  to  do  business  in  that  State;  (2)  That  these 
constitutional  and  stetutory  provisions  were  valid  so  far  as  they 
did  not  directly  affect  foreign  or  interstate  commerce;  (3)  That  tiie 
company  violated  the  laws  of  the  Stete  when  it  purchased  the  prop- 
erty witiiout  having  previously  designated  ite  place  of  business  and  an 
agent;  (4)  But  that  the  deed  was  not  thereby  necessarily  made  abso- 
lutely void  as  to  all  persons  and  for  every  purpose,  inasmuch  as  the 
constitution  and  laws  of  Colorado  did  not  prohibit  foreign  corpora- 
tions from  purchasing  and  holding  real  estate  within  ite  limito; 
(6)  That  the  penalty  of  personal  liability  of  officers,  agente  and 
stockholders  in  case  of  non-compliance  with  the  provisions  of  the 
stetute,  having  apparently  been  deemed  by  the  state  legislature  suffi- 
cient to  effect  ite  object,  it  was  not  for  the  judiciary  to  enlarge  that 
penalty,  by  forfeiting  the  estate  for  the  benefit  of  parties  claiming 
under  a  subsequent  deed  from  the  same  grantor ;  (6)  That  the  grantee 
under  the  subsequent  quit-claim  deed  could  occupy  no  better  position 
than  the  grantor,  common  to  both  parties,  would  have  occupied  if  he 
had  himself  brought  the  action ;  and  that,  in  that  case,  it  could  not 
have  been  maintained.    Fritts  v.  Palmer,  282. 

See  Jurisdiction  A,  6 ; 
Master  and  Servant. 

COUNTERCLAIM. 
See  Motion  to  dismiss  or  affirm,  2  (8)  (4)  (6)  (7). 

COURT  AND  JURY. 
See  Practice,  4. 

COURTS  OF  THE  UNITED  STATES. 
In  regard  to  motions  for  a  new  trial,  and  bills  of  ezeepiioiia,  the  ooorte 
of  the  United  States  are  independent  of  aiiy  statato  or  praotice*pr»> 
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yailing  in  the  courts  of  the  State  in  which  the  trial  is  had.    Miisauri 
Pacific  Railway  Co.  v.  Chicago  {f  Allan  Railroad  Co^  191. 
See  Ejkctmbnt  ; 

Equity,  1 ; 

JuBiSDicnoN,  Af  B. 

CRIMINAL  LAW. 

1.  The  false  making  or  forging  of  a  promissory  note  in  a  State,  purport* 

ing  to  be  executed  by  m  individual,  and  made  payable  at  a  national 
bank,  is  not  a  fraud  upon  the  United  States,  or  an  offence  described 
in  Bey.  Stat.  S  5418.     Cro9$  ▼.  North  Carolina^  131. 

2.  The  same  act  or  series  of  acts  may  constitute  an  offence  equally  against 

the  United  States  and  against  a  State,  and  subject  the  guilty  party  to 
punishment  under  the  laws  of  each  government    Ih. 

CUSTOMS  DUTIES. 

1 .  The  payment  of  money  to  a  customs  official  to  avoid  an  onerous  penalty, 

though  the  imposition  of  that  penalty  may  have  been  illegal,  is  suffi- 
cient to  make  the  payment  an  involuntary  one.  Robertson  v.  Frank 
Brothers  Co.,  17. 

2.  The  compulsory  insertion  by  an  importer  of  additional  charges  upon 

the  entry  and  invoice,  which  necessarily  involve  the  payment  of 
increased  duties,  makes  the  payment  of  those  duties  involuntary.    lb, 

3.  The  general  rule  that  the  valuation  of  merchandise  made  by  a  customs 

appraiser  is  conclusive  if  no  appeal  be  taken  therefrom  to  merchant 
appraisers,  is  subject  to  the  qualiiication  that  if  the  appraiser  proceed 
upon  a  wrong  principle,  contrary  to  law,  and  this  be  made  to  appear, 
his  appraisement  may  be  impeached.    lb. 

4.  A  statute  which  requires  the  dutiable  value  of  imported  goods  to  be 

reached  by  adding  to  the  market  value  of  the  goods  the  cost  of  .trans- 
portation, and  other  defined  charges,  does  not  authorize  an  appraiser 
.to  reach  the  amoimt  of  such  cost  and  charges  by  an  estimate  or  per- 
centage ;  and  an  importer  who  pays  duties  on  an  importation  thus 
calculated  may,  in  an  action  brought  to  recover  such  as  were  illegally 
exacted,  show  wherein  such  estimate  or  percentage  was  illegal  and 
excessive.    lb, 

5.  When  an  article  is  designated  in  a  tariff  act  by  a  specific  name,  and  a 

duty  imposed  upon  it  by  such  name,  general  terms  in  a  later  part  of 
the  same  act»  although  sufficiently  broad  to  comprehend  such  article, 
are  not  applicable  to  it.    Robertson  v.  Glendenning^  158. 

6.  Under  the  act  of  March  3,  1883,  22  Stat.  489,  embroidered  linen  band- 

kerchiefs  are  subject  to  a  duty  of  thirty-five  per  cent  ad  valorem  as 
M handkerchiefs;"  and  not  to  thirty  per  cent  ad  valorem  as  <* em- 
broideries.''   lb. 

7.  The  **  professional  productions  of  a  statuary  or  of  a  sculptor  only,"  as 

that  phrase  is  used  in  the  tariff  act»  (§  2604,  Bev.  Stat.  2d  ed.  p.  478,) 
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embraces  such  works  of  art  as  are  the  result  of  the  artist's  own  crea- 
tion, or  are  copies  of  them,  made  under  his  direction  and  supervision, 
or  copies  of  works  of  other  artists,  made  under  the  like  direction  and 
Buperyisiofi,  as  distinguished  from  the  productions  of  the  manufacturer 
or  mechanic.    Merritt  v.  Tiffany,  167. 

8.  Dyes  or  colors  called  napthylamine  red,  orange  11^  orange  IV,  and 

resorcine  red  J,  imported  in  1879,  were  liable  to  a  duty  of  fifty  cents 
per  pound  and  thirty-five  per  cent  ad  yalort  m  under  tiie  provisioa  of 
Schedule  M  ol  §  2504  of  the  Revised  Statutes,  2d  ed.  p.  479,  imposing 
that  rate*  of  duty  on  *<  Paints  and  dyes — aniline  dyes  and  colon,  by 
whatever  name  known,"  although  none  of  them  wei^  known  in  com- 
merce before  1875,  if,  according  to  the  understanding  of  commercial 
dealers  in  and  importers. of  them,  they  would,  when  imported,  be. 
included  in  the  class  of  articles  known  as  aniline  dyes,  by  whatever 
name  they' had  come  to  be  known ;  or  if,  under  §  2499  of  the  Revised 
Statutes,  .they  bore  a  similitude,  either  in  material,  quality,  or  the  use 
to  which  they  might  be  applied,  to  what  were  known  as  aniline  dyes 
at  the  time  the  Revised  Statutes  were  enacted,  in  1874.  Pickhardt  v. 
Merritt,  252. 

9.  Pieces  of  ivory  for  the  keys  of  pianos  and  organs,  matehed  to  oertein 

octeves,  sold  to  manufacturers,  who  scrape  them  to  make  them  adhere 
to  ]¥0od,  and  then  glue  them  to  wood,  were  charged  with  duty  as 
manufactures  of  ivory,  under  Schedule  M  of  section  2504  of  the  Re- 
vised Stetutes  of  1874,  2d  ed.  p.  474,  and  under  Schedule  N  of  section 
2502  of  the  Revised  Statutes,  as  enacted  by  the  act  of  March  8,  1883, 
22  Stat.  511.  The  importer  claimed  that  they  were  liable  to  a  less 
duty,  as  musical  instrumente,  und^r  Schedule  M  of  section  2504  of  the 
Revised  Stetutes  of  1874,  2d  ed.  p.  478,  and  under  Schedule  N  of 
section  2502  of  the  Revised  Statutes  as  enacted  by  said  act  of  March  3, 
1888,  22  Stet.  518.  In  a  suit  by  him  against  the  ooUeotor  to  recover 
the  alleged  excess  of  duty  paid,  the  court  charged  the  jury  that  if  the 
articleflL  were  made  on.  purpose  to  be  used  in  pianos  and  organs,  and 
were  used  exclusively  in  them,  they  were  dutiable  as  musical  instru- 
mente and  not  as  manufactures  of  i^ory;  Heldy  that  this  was  error; 
and  that  the  articles  as  imported  were  manufactures  of  ivory.  Rob- 
ertson V.  Gerdan,  454. 

10.  Ordinary  headless  hair-pins,  made  of  steel  wire  and  iron  wire^  when 
imported  into  the  United  Stetes,  are  subject  to  a  duty  of  45  per  cent 
as  <<jnaxLufactuxes  aitides  or  wares,  not  specially  enumerated  or  pro- 
vided for,"  '*  composed  wholly  or  in  part  of  iron,  steel,  copper,"  etc., 
and  not  as  ''  pins,  solid-head,  or  other."    Robertson  v.  Rosenikal,  460. 

11.  Section  7  of  the  act  of  March  8,  1888,  22  Stet.  488,  c.  121,  repealing 
Rev.  Stet.  §§  2907,  2908,  took  effect  immediately  upon  the  passage  of 
the  act.    Robertson  v.  Bradbury,  491. 

12.  Contemporaneous  construction  by  the  Treasury  Department  of  a 
repealing  clause  in  the  customs-laws  is  entitled  to  weight  in  favor  of 
importers,     lb. 
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13.  Prior  to  March  3,  1883,  a  collector  of  custoius  in  the  United  States  was 
required  by  law,  under  penalty  for  non-performanoe,  to  aacertain  the 
dutiable  value  of  imported  goods  by  adding  to  their  cost  at  the  place 
of  production  the  cost  of  transporting  them  to  the  place  of  shipment 
to  the  United  States  and  of  the  box  or  case  i,n  which  they  were 
enclosed.  This  aggregate  was  called  their  price  or  value  '*free  on 
board,"  which,  in  the  absence  of  fi*aud,  was  taken  to  be  their  dutiable 
value.  The  act  of  March  3,  1883,  22  Stat.  488,  c.  121,  §  7,  repealed 
this  provision  of  law.  Shortly  after  this  section  took  efEect,  and  in 
ignorance  of  its  passage,  a  shipment  of  goods  produced  in  Switzerland 
was  made  at  Antwerp,  the  consular  invoice  of  which  contained  in 
detail  the  original  cost  of  the  goods  in  Switzerland,  the  cost  of  trans- 
portation separately  stated,  and  the  aggregate  '*free  on  board  at 
Antwerp."  On  their  arrival  at  the  port  of  New  York  the  consignee 
cabled  for  a  new  invoice,  to  conform  to  the  changed  law.  One  was 
sent,  but  without  a  consular  certificate.  The  consignee  presented  both 
invoices  at  the  custom-house  and  asked  to  use  the  second  as  explana- 
tory of  the  first,  and  to  enter  the  goods  at  their  net  value,  charges  off. 
The  weigher's  return  at  the  custom-house  showed  a  less  quantity  of - 
goods  than  that  stated  in  the  invoice.  The  custom-house  officers 
required  the  importer  to  enter  the  goods  at  their  dutiable  value 
according  to  the  first  invoice  and  gave  him  to  understand  that  that 
waiB  all  he  could  do.  The  collector  decided  and  the  Secretary  of  the 
Treasury  affirmed  the  decision  on  appeal,  that  the  cost  of  transpor- 
tation,'  etc.,  was  not  to  be  deducted  from  the  dutiable  value  of  the 
goods,  and  that  the  duties  were  to  be  collected  on  the  quantity  as 
shown  by  the  invoice ;  Heldy  (1)  that  the  levy  of  duties  after  March  3, 
1883,  on  a  valuation  including  the  charges  of  transportation  from  the 
place  of  production  to  the  place  of  shipment  was  contrary  to  law; 
(2)  that  under  the  circumstances  the  importer  was  not  bound  to  ask 
for  an  appraisement  under  Rev.  Stat.  §  2926 ;  (3)  that  the  collector 
was  not  entitled  to  exact  a  duty  upon  a  deficiency  in  weight  arising 
from  loss  of  goods  and  not  from  shrinkage ;  (4)  that  the  payment  of 
the  duties  under  these  circumstances  was  not  voluntary.    lb. 

14.  Bibbons,  composed  of  silk  and  cotton,  in  which  silk  is  the  component 
material  of  chief  value,  used  exclusively  as  trimmings  for  ornamenting 
hats  and  bonnets,  and  having  a  commercial  value  only  for  that  pur- 
pose, are  liable  to  only  twenty  per  cent  duty,  under  the  following 
provision  in  «  Schedule  N.  —  Sundries,"  in  §  2502  of  Title  38  of  tlie 
Revised  Statutes,  as  enacted  by  the  act  of  March  3,  1883,  22  Stat.  512 : 
^  Ilato,  and  so  forth,  materials  for :  Braids,  plaits,  fiats,  laces,  trim- 
mings, tissues,  willow-sheets  and  squares,  used  for  m&king  or  orna- 
menting hats,  bonnets  and  hoods,  composed  of  straw,  chip,  grass, 
palm-leaf,  willow,  hair,  whalebone,  or  any  other  substance  or  material, 
not  specially  enumerated  or  provided  for  in  this  act,  twenty  per  centum 
ad  valorem;"  and  are  not  liable  to  fifty  per  cent  duty,  under  the 
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following  clause  in  **  Schedale  L.  —  Silk  and  Silk  Goods,"  iu  the  same 
section,  Id.  5J10:  ''All  goods,  wares  and  merchandise,  not  specially 
enumerated  or  provided  for  in  this  act,  made  of  silk,  or  of  which  silk 
is  the  component  material  of  chief  value,  fifty  per  centum  ad  valorem.- 
Eobertson  v.  Edelhoff^  614. 
15.  Plaintiff  imported  into  the  United  States  a  quantity  of  iron  advertiaing 
or  show  cards  of  various  sizes.  They  were  sold  here  for  advertising 
purposes,  to  hang  on  walls,  or  in  windows,  in  public  places,  and  con- 
tained generally  the  name  of  the  person  or  of  the  article  advertised, 
and  some  picture  or  ornament,  which  were  printed  from  lithographic 
stones  upon  the  plates  of  sheet  iron  in  the  same  way  that  lithographing^ 
is  done  upon  paper  or  cardboard.  The  principal  part  of  the  value  of 
the  completed  card  was  in  the  printing  done  upon  the  material,  and 
not  in  the  material  itself ;  Held^  that  they  were  subject  to  a  duty  of 
forty-five  per  cent  ad  valorem  as  manufactures,  etc.,  not  specially 
enumerated  or  provided  for,  composed  wholly  or  iu  part  of  iron,  under 
the  last  paragraph-  of  Schedule  C,  Rev.  Stait.  §  2500,  as  enacted  March 
!),  1883,  22  Stat.  501,  c.  121 ;  and  not  as  printed  matter  not  specially 
enumerated  or  provided  for,  under  the  first  paragraph  of  Schedule  M 
in  the  same  amending  act.  FoH>€s  Lithograph  Manufacturing  Co.  v. 
Worihington,  655. 

DAMAGES. 

1.  In  an  action  in  the  nature  of  an  action  on  the  case  to  recover  from  tiie 

defendant  damages  which  the  plaintiff  has  suffered  by  reason  of  the 
purchase  of  stock  in  a  corporation  wliich  he  was  induced  to  purchase 
on  the  faith  of  false  and  fraudulent  representations  made  to  him  by 
the  defendant,  the  measure  of  damages  is  the  loss  which  the  plaintiff 
sustained  by  reason  of  those  representations '•^  such  as  the  money 
which  he  paid  out  and  interest,  and  all  outlays  legitimately  attribu- 
table to  the  defendant's  fraudulent  conduct ;  but  it  does  not  include 
the  expected  fruits  of  an  unrealized  speculation.     Smith  v.  BoUef,  125. 

2.  In  applying  the  general  rule  that  "the  damage  to  be  recovered  must 

always  be  the  natural  and  proximate  consequence  of  the  act  com- 
plained of"  those  results  are  to  be  considered  proximate  which  the 
wrong-doer,  from  his  position,  must  have  contemplated  as  tl?e  probable 
consequence  of  his  fraud  or  breach  of  contract.     lb. 

DEED. 

A  deed  of  land  sold  for  non-payment  of  taxes,  which  recites  that  the  sale 
was  made  on  a  day  which  was  not  the  day  authoriiEed  by  law,  is  void 
on  its  face,  and  is  not  admissible  in  evidence  to  support  an  adverse 
possession  under  a  statute  of  limitations.     Redfield  v.  Parhsj  289. 
See  Local  ITaw,  15,  16. 

DEMURRER. 
See  Pleading. 
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DEPUTY  MARSHAL. 
See  £xECiXTiVK. 

DISTRICT  OF  COLUMBIA. 

1.  The  District  of  Columbia  is  a  municipal  corporatiou,  having  a  right  to 

sue  and  be  sued,  and  is  subject  to  the  ordinary  rules  that  govern  the 
law  of  procedure  between  private  persons.  Metropolitan  Railroad  Co, 
V.  District  of  Columbia,  1. 

2.  The  Maryland  statute  of  limitations  of  1715,  which  is  in  force  in  the 

District  of  Columbia,  embraces  municipal  corporations.    76. 

3.  The  sovereign  power  of  the  District  of  Columbia  is  lodged  in  the 

government  of  the  United  States,  and  not  in  the  corporation  of  the 
district,    lb. 

EJECTMENT. 
In  the  courts  of  the  United  States  an  action  of  ejectqaent  is  an  action  at 
law,  and  the  plaintiff  must  recover  on  the  legal  title.    Redfield  v. 
ParkMy  239. 

EQUITY. 

1.  A  decision  of  a  District  Court,  in  equity,  on  a  question  of  fact,  affirmed 

by  the  Circuit  Court,  will  not  be  disturbed  by  this  court  unless  the 
error  is  clear.    Dravo  v.  Fabely  487. 

2.  A  suit  to  enforce  a  mechanic's  lien  under  a  territorial  statute  author- 

izing the  court  to  oi-der  the  real  estate  subject  to  the  lien  to  be  sold, 
and  any  deficiency  to  be  paid  by  the  owner,  as  in  suits  for  the  fore- 
closure of  mortgages,  is  in  the  nature  of  a  suit  in  equity.  Idaho  antf 
Oregon  Land  Improvement  Co,  v.  Bradbury,  509. 

3.  A  court  of  equity  need  not  formally  set  aside  the  verdict  of  a  jury  upon 

issues  submitted  to  it,  before  making  a  decree  according  to  its  own 
view  of  the  evidence.    lb, 

4.  In  a  suit  in  the  nature  of  a  suit  in  equity,  a  territorial  court,  after  a 

jury  has  found  upon  special  issues  submitted  to  it,  and  has  also 
returned  a  general  verdict,  may  set  aside  the  general  verdict,  and  sub- 
stitute its  own  findings  of  fact  for  the  special  findings  of  the  jury.  Ih. 
See  Evidence,  5,  6 ;  Municipal  Corporation,  9  (7)  ; 

Jurisdiction  A,  1,  7 ;  Removal  of  Causes,  4. 

Local  Law,  2 ; 

ERROR. 
Where  a  defendant,  on  a  trial,  introduced  under  the  objection  of  the  plain- 
tiff, parol  evidence  of  what  occurred  in  negotiations  between  the  parties 
prior  to  the  making  of  a  contract  between  them,  with  a  view  to  the 
construction  of  the  contract,  he  cannot  on  a  writ  of  error  to  review  a 
judgment  against  him,  allege  as  error  the  admission  of  such  evidence. 
McGiUin  v.  Bennett,  445. 
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EVIDENCE. 

1.  The  petition  of  a  bankmpt  in  bankruptcy,  in  which  he  states  under  oath 

that  he  owns  no  real  estate  and  holds  no  interest  in  real  property  is 
evidence  of  the  execution  and  validity  of  a  prior  deed  of  his  real  estate 
in  a  suit  in  which  he  contests  both.     Dent  v.  Ferguioriy  50. 

2.  After  a  suit  in  equity  for  the  infringement  of  a  patent  has  been  heard 

and  decided  in  favor  of  the  defendant  on  the  merits,  the  plaintiff  can- 
not put  in  evidence  a  disclaimer,  except  at  a  rehearing  granted  upon 
such  terms  as  the  court  sees  At  to  impose.     Roemer  v.  Bemheimj  103. 

3.  Before  former  declarations  of  a  witness  can  be  used  to  impeach  or  contra- 

dict his  testimony,  his  attention  must  be  drawn  to  what  may  be  brought 
forward,  with  particularity  as  to  time,  place  and  circumstance,  so  that 
he  can  deny  it,  or  make  an  explanation  tending  to  reconcile  what  he 
formerly  said  with  what  he  is  testifying.    Ayers  v.  Watson,  394. 

4.  After  a  witness'  testimony  has  been  taken,  committed  to  writing  and 

used  in  the  court,  and  by  death  he  is  placed  beyond  the  xwwer  of 
explanation,  then,  in  another  trial  had  after  his  death,  former  declara- 
tions by  him,  whether  by  deposition  or  otherwise,  contradictory  to 
those  made  by  him  in  that  testimony,  cannot  for  the  first  time  be 
brought  forward  and  used  to  impeach  it.    lb. 

5.  When  the  plaintiff  in  &  suit  in  equity  does  not  waive  an  answer  under 

oath,  the  defendant's  answer,  directly  responsive  to  the  bill,  is  evidence 
in  his  behalf.    Dravo  v.  Fabel,  487. 

6.  The  statute  of  Pennsylvania  providing  that  a  party  in  a  suit  in  equity 

may  be  examined  as  a  witness  by  the  other  party  as  if  under  cross- 
examination,  and  that  his  evidence  may  be  rebutted  by  counter  testi- 
mony, has  no. application  to  suits  in  equity  in  courts  of  the  United 
States  held  within  the  State.    lb. 

7.  The  party  offering  in  a  court  of  the  United  States  in  Pennsylvania  a 

deposition  taken  under  ^hat  statute,  makes  the  witness  his  own,  and  is 
not  at  liberty  to  contend  that  he  is  not  entitled  to  credit.     lb. 

8.  In  an  action  to  recover  damages  for  the  taking  of  ore  from  a  mine  by 

the  proprietor  of  an  adjoining  mine,  who  had  broken  in,  a  witness  for 
defendant  was  asked  whether  he  had  a  model  of  the  mine,  but  was  not 
asked  whether  it  was  correct,  and  did  not  say  that  it  would  illustrate 
the  subject  about  which  he  was  testifying.  Plaintiff  objected  to  its 
production  and  the  objection  was  sustained.  At  the  hearing  in  error 
in  this  court  no  copy  of  the  model  was  produced ;  Held,  that  it  was 
properly  rejected.    Patrick  v.  Orahatny  627. 

9.  The  evidence  of  a  person  who  did  not  personally  know  about  the 

amount  of  ore  taken  from  the  mine  was  properly  rejected  at  the  trial 
of  such  action,  and  cannot  be  held  to  have  been  admissible  under  a 
stipulation  which  does  not  form  part  of  the  record.    lb. 

See  Derd;  Patent  for  Invention,  12  ; 

Error;  Post-Offick  Dbpajitment,  7. 
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EXCEPnOX. 

1.  An  exception  to  the  lefnBal  of  the  i^esidiDg  judge  at  a  jury  trial  to 

instnict  the  jury  in  language  prayed  for  by  counsel  ia  of  no  avail,  if 
the  refusal  be  followed  by  instructions  in  the  general  charge,  substan- 
tially to  the  same  effect,  but  in  the  language  of  Uie  court.  Anthony 
V.  LouUvUU  jr  NagkmUe  Railroad  Co,,  172. 

2.  A  general  exception  to  the  whole  of  a  charge  to  the  jury  will  not  avail 

a  plaintiff  in  error  if  the  charge  contains  distinct  propositions  and  an  y 
one  of  thein  is  tree  from  objections,     lb. 
9.  An  exception  to  the  refusal  to  give  instructions  in  the  language  of 
counsel  is  of  no  avail  if  the  court  substantially  gives  the  .  anie  instruc- 
tions althougli  in  different  langui^;^    Patrick  v.  Chrahamj  827. 
See  Motion  to  hismiss  ob  affirm,  (6). 

EXECUTIVE. 
A  r^rulation  by  the  President  to  fix  the  length  of  service  and  compensation 
of  special  deputy  marshals,  or  supervisors  of  elections,  apxwinted  in 
pursuance  of  the  provisions  in  Rev.  Stat  §§  201%  2016  and  2021,  if  it 
has  any  validity,  cannot  have  a  retroactive  effect.  United  SlaUi  v. 
IXmf,  334. 

See  Post-Offick  Dkpartmkht; 
Public  Land,  4. 

EXECUTORY  DEVISE. 
See  JvJHiMKST; 
Will. 

FINDING  OF  FACTS. 
See  Equity,  1,  4 ; 
Practick,  2. 

FORGEitT. 
See  Criminal  Law,  1. 

FRAUD. 

1.  An  executed  agreement  by  one  party  to  cause  the  debts  of  the  other  to 

be  cancelled  by  his  creditors,  valid  in  its  inception,  is  not  invalidated 
as  to  the  debtor  by  reason  of  the  settlements  being  effected  for  a  small 
percentage,  or  even  by  the  employment  of  improper  means  to  effect 
them.    Dent  v.  PerguMon,  50. 

2.  The  proof  in  this  case  fails  to  show  imbecility,  dotage  or  loss  of  men- 

tal capacity  on  the  part  of  the  appeUee  at  the  time  when  the  contract 
in  dispute  was  made.    Jb. 

3.  The  maxim  **  in  pari  delicto t  potior  est  conditio  de/endentis,**  is  decisive  of 

this  case.    76. 

4.  A  creditor  made  a  compromue  with  his  debtor  for  sixty  cents  on  the 
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dollar,  and  subsequently  sued  him  to  recover  the  balance  of  the  cUumi, 
on  the  ground  of  fraudulent  action  by  the  debtor  in  obtaining  the 
compromise,  and  that  the  debtor  had  violated  his  agreement  not  to 
voluntarily  pay  any  other  creditor  more  than  sixty  per  cent:  Heldj 
that  he  could  not  recover  because  (1)  there  was  no  breach  of  good 
faith  on  the  part  of  the  debtor,  and  no  misrepresentation  as  to  his 
assets,  and  no  false  answer  made  by  him  to  any  question ;  (2)  the  pay- 
ment of  more  than  sixty  per  cent  to  another  creditor  having  been 
made  when  the  latter  had  an  attachment  suit  against  the  debtor, 
which  was  abdut  to  be  tried,  was  not  a  voluntary  payment  within  the 
meaning  of  the  agreement.     CUaveland  v.  Richardton^  818. 

5.  The  evidence  in  this  case  fails  to  establish  any  fraud  in  the  making  of 
the  notes  and  mortgage  which  are  the  subject  of  controversy,  or  in  the 
use  afterwards  made  of  the  notes.  Rio  Grande  Railroad  Co.  v.  Vineif 
665. 

See  Bankruptct,  3,  4,  5,  8 ;  iNSOLVBarr  Dcbtob  ; 

CoNTBACT,  3,  5 ;  PoeT-OFFiCB  Dbpabtmbht,  2. 

Fbaudulent  CoirvETAircB ; 

FRAUDULENT  CONVEYANCE. 

1  A  conveyance  by  a  debtor,  deeply  indebted,  and  in  anticipation  of  de- 
crees and  judgments  which,  added  to  existing  incumbrances,  will 
amount  to  the  value  of  the  property  conveyed,  will  lead  a  court  of 
equity  to  presume  that  the  instrument  was  executed  in  fraud  of  the 
creditors.    Dent  v.  Ferguson,  50. 

2.  If  a  person  conveys  l^s  property  for  the  purpose  of  hindering,' delaying 
or  defrauding  his  creditors,  and  for  many  years  acquiesces  and  concurs 
in  devices,  collusive  ^uits  and  impositions  upon  the  court  in  f  urthei^ 
ance  of  that  purpose,  without  taking  any  step  to  annul  such  convey- 
ance or  stop  such  proceedings,  a  court  of  equity  will  not  aid  him  or 
his  heirs  to  recover  the  property  from  the  grantee  or  his  heirs  aftet  the 
fraud  is  accomplished.    Ih, 

See  EviDBNCB,  1 ; 
Fraud,  2,  4. 

GARNISHEE. 
See  Iksolyent  Dbbtob. 

HIGHWAY. 
See  MuNicxPAi.  Cobpobation,  4,  5; 

HUSBAND  AND  WIFE. 
See  Local  Law,  J2,  3,  4. 

INJUNCTION. 
1.   An  appeal  from  a  decree  granting,  refusing  or  dissolving  an  injunction 
does  not  disturb  its  operative  effect    Knox  County  v.  Hcarekmany  14. 
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2.  When  an  injunction  has  been  dissolred  it  cannot  be  reTived  except  by 

a  new  exercise  of  judicial  power.     lb. 

3.  The  prosecution  of  an  appeal  cannot  operate  as  an  injunction  where 

none  has  been  granted.    lb. 

See  JuKisDiCTiON,  A,  4; 

SUPBR^BDUBB. 

INSOLVENT  DEBTOR. 
A  creditor  of  an  insolvent  debtor,  having  full  knowledge  of  the  insolvency, 
secured  for  himself  a  transfer  of  a  large  part  of  the  notes,  book  ac- 
counts and  debts'  of  the  insolvent.  Other  creditors,  by  a  proceeding 
which  was  part  of  the  same  transaction,  secured  their  debts  by  attach- 
ments sufficient  to  absorb  all  the  property  of  the  debtor.  .  A  creditor 
not  included  in  the  arrangement  sued  the  debtor  and,  by  garnishee 
process,  brought  in  the  creditor  who  had  obtained 'the  notes,  etc.; 
H^ldf  (1)  that  the  garnishee  was  bound  to  establish,  as  against  the 
pBrsuing  creditor,  that  his  claim  against  the  debtor  was  just,  and  that 
h6  will  receive  from  the  assets  no  more  than  is  reasonably  necessary  to 
pay  it;  and  (2)  if  hp  is  found  liable  at  all  as  garnishee,  he  is  liable 
to  account  not  only  for  the  money  collected  on  the  notes,  accounts,  etc., 
but  also  for  the  value  of  those  which  remain  iu  his  hands,  at  least  to 
a  sufficient  amount  to  satisfy  the  debt  of  the  pursuing  creditor.  Klein 
V.  Hoffkeimer,  367. 

See  ASSIONMBNT  for  BENBFIT  OF  CREDITORS  ; 

Fraud,  4. 

INSURANCE. 
In  Iowa  it  is  provided  by  statute  that  "  any  person  who  shall  hereafter 
solicit  insurance  or  procure  applications  therefor,  shall  be  held  to  be 
the  soliciting  agent  of  the  insurance  company  or  association  issuing  a 
policy  on  such  application,  or  on  a  renewal  thereof,  anything  in  the 
application  or  policy  to  the  contrary  notwithstanding;"  Heldy  (1) 
That  a  person  procuring  an  application  for  life  insurance  in  that  State 
became  by  the  force  of  the  statute  the  agent  of  the  company  in  that 
act,  and  could  not  be  converted  into  the  agent  of  the  assured  by  any 
provision  in  the  application ;  (2)  That,  if  he  filled  up  the  application 
(which  he  was  not  bound  to  do)  or  made  representations  or  gave  ad- 
vice as  to  the  character  of  the  answers  to  be  given  by  the  applicant, 
his  acts  in  these  respects  were  the  acts  of  the  insurer;  (3)  That  a 
«  provision  and  requirement"  (printed  on  the  back  of  the  policy  issued 
on  the  application)  that  none  of  its  terms  could  be  modified  or  for- 
feitures waived  except  by  an  agreement  in  writing  signed  by  the 
president  or  secretary,  "  whose  authority  for  this  purpose  will  not  be 
delegated "  did  not  change  the  relation  established  by  the  statute  (>f 
Iowa  between  the  solicitor  and  the  insured.  ConHnental  Life  Insttr^ 
ance  Co.  v.  Chamberlain^  304. 
VOL.  cxxxn--48 
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INTEREST. 
See  Municipal  Corporation,  8. 

INTERNAL  REVENUE. 
The  plaintiff  had  a  place  of  bosipeas,  indicated  by  a  sign  over  tne  door, 
where  bis  mail  matter  was  received,  and  where  he  could  be  met  by  his 
clients,  and  where  the  latter  could  deliver  to  him  stocks  to  be  sold  by 
him  or  under  his  supervision,  and  he  was  engaged  there  in  the  busi- 
aess  of  baying  and  selling  stocks  for  his  customers,  in  which  business 
he  regularly  employed  capital,  by  the  use  of  which  interest  was  earned 
upon  moneys  advanced  by  him  for  his  customers ;  Held^  that  ha  was 
a  **  banker  "  within  the  meaning  of  that  term  as  used  in  Rev.  8tat. 
§  8407,  and  subject  to  taxation  as  such  under  the  provisions  of  §  8408. 
Richmond  v.  Blaket  692. 

INVOLUNTARY  PAYMENT. 
See  Customs  Duties,  1,  2, 18  (4) ; 
Fraud,  4. 

JUDGMENT, 
A  contmgent  interest  in  real  estate  or  an  executoiy  devise  is  boimd  by 
judicial  proceedings  affecting  the  real  estate,  where  the  court  has  be- 
fore it  all  parties  that  can  be  brought  before  it  in  whom  the  present 
estate  of  inheritance  is  vested,  and  the  court  acts  upon  the  property, 
according  to  the  rights  that'  appear,  without  fraud.  MiUer  v.  Texas 
J-  Pacific  Railway  Co.,  662. 

See  JuRiSDiCTio^N,  A,  1; 
Practice,  1 ; 
Will. 

JURISDICTION. 
A.  Jurisdiction  op  this  Coubt. 

1.  A  bill  in  equity  prayed  for  an  injunction  restraining  the  defendant  from 

trespassing  on  the  land  of  the  plaintiff  and  taking  mineral  and  ore 
therefrom,  and  that  he  account  to  the  plaintiff  for  the  value  of  the 
ore  already  taken  therefrom.  After  a  hearing  on  pleadings  and 
proofs,  the  Circuit  Court  made  a  decree  granting  a  perpetual  injunc- 
tion, and  ordering  an  account  before  a  master ;  Held,  that  the  decree 
was  not  final  or  appealable.  Keystone  Manganese  and  Iron  Co,  v. 
Martin,  91. 

2.  The  granting  or  refusal,  absolute  or  conditional,  of  a  rehearing  in 

equity,  rests  in  the  discretion  of  the  court,  and  is  not  a  subject  of 
appeal.  Roerner  v.  Bemheim,  103. 
8.  This  court  has  jurisdiction  to  review,  on  writ  of  error,  a  decision  of  the 
highest  court  of  a  State,  in  which  it  is  decided  that  a  provision  in  a 
tax  act  of  bhe  State  that  it  shall  not  apply  to  railroad  corporator 5t 
exempted  from  taxation  by  their  charters  is  not  applicable  to  a  par- 
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ticular  corporation,  party  to  the  suit,  although  its  charter  contains  a 
provision  respecting  exemption  from  taxation.  Yazoo  jr  Mississippi 
Valley  Railroad  Co.  v.  Thomas,  174. 

4.  A  complaint  in  a  suit  in  a  District  Court  in  Idaho  Territory  prayed  for 

an  injunction  restraining  the  defendant  from  interfering  \¥ith  the 
possession  of  a  mining  claim  which  the  plaintiff  had,  by  a  -written 
agreement,  licensed  the  defendant  to  work,  for  a  compensation,  the 
agreement  also  containing  a  provision  for  the  conveyance  of  the 
claim  to  the  defendant,  on  certain  terms,  llie  complaint  also  prayed 
for  an  accounting  concerning  all  ore  taken  from  the  mine  by  the 
defendant,  and  the  payment  to  the  plaintiff  of  the  amount  due  to  the 
plaintiff  under  the  agreement.  The  defendant  filed  a  cross  complaint 
praying  for  a  specific  performance  by  the  plaintiff  of  the  contract  to 
convey.  The  District  Court,  by  one  judgment,  granted  to  the  plaintiff 
the  injunction  asked,  and  ordered  an  accounting  before  a  referee,  and 
dismissed  the  cross  complaint.  On  appeal  by  the  defendant  the  judg- 
ment was  aflSrmed  by  the  Supreme  Court  of  the  Territory,  and  the  de- 
fendant appealed  to  this  court;  Held,  (1)  The  judgment  was  not  final 
or  appealable ;  (2)  It  made  no  difference  t*hat  th6  judgment  dismissed 
the  cross  complaint ;  (3)  The  right  of  the  defendant  to  appeal  from 
the  judgment,  so  far  as  the  cross  complaint  is  concerned  will  be  pre- 
served ;  and  time  will  run  against  him,  as  to  all  parts  of  the  present 
judgment  of  the  District  Court  only  from  the  time  of  the  entry  of  a 
final  judgment  after  a  hearing  under  the  accounting.  Winters  v. 
Ethdl,  207. 

5.  The  rulings  upon  a  motion  for  a  new  trial  are  not  open  to  consideration 

in  this  court.    Dahl  v.  Raunheim,  260. 

6.  The  objection  that  a  corporation  cannot  sue  in  a  territorial  com*t,  on  the 

ground  that  it  does  not  appear  that  the  coi-poration  has  complied  with 
the  conditions  imposed  by  a  statute  of  the  Territory  upon  its  transact- 
ing business  there,  cannot  be  urged  for  the  first  time  in  this  court. 
Dahl  V.  Montana  Copper  Co,,  264. 

7.  On  appeal  from  the  decree  of  a  territorial  court  in  a  proceeding  in  the 

nature  of  a  suit  in  equity,  this  court  cannot  consider  the  weight  or 
sufficiency  of  evidence,  but  only  whether  the  facts  found  by  the  court 
below  support  the  decree,  and  whether  there  is  any  error  in  rulings, 
duly  excepted  to,  on  the  admission  or  i-ejection  of  evidence.  Idiohu 
and  Oregon  Land  Improvement  Co.  v.  Bradbury,  500. 

8.  Where  the  Supreme  Court  of  a  State  decides  a  Federal  question,  in 

rendering  a  judgment,  and  also  decides  against  the  plaintiff  in  error 
on  an  independent  ground  not  involving  a  Federal  question,  and 
broad  enough  to  maintain  the  judgment,  the  writ  of  error  will  be  dis- 
missed, without  considering  the  Federal  question.  Hale  v.  Alers,  554. 
ft.  This  court  has  jurisdiction  to  hear  and  determine,  irrespective  of  tlie 
amount  involved,  an  appeal  from  a  decree  of  the  Supreme  Court  of 
the- Territory  of  Utah,  in  which  the  power  of  the  governor  of  the  Ter- 
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ritory,  under  the  organic  act,  to  appoint  a  person  to  be  the  auditor  of 
public  accounts  is  drawn  in  question.     Clayton  t.  Utah,  6^2. 
See  Appeal,  1,  2 ;  Motion  to  dismiss  or  affirm  ; 

Equity,  1 ;  Practice,  5 ; 

Evidence,  6 ;  Removal  of  Causes. 

Exception  ; 

B.    Jurisdiction  of  CiRCtJiT  Courts  of  the  United  States. 

1.  An  action  on  a  marshal's  bond,  to  recover  damages  for  the  wrongful 

taking  of  goods  under  an  attachment  issued  out  of  a  Circuit  Court  of 
the  United  States,  is  a  case  arising  under  the  laws  of  the  United 
States,  and  is  within  the  jurisdiction  of  a  Circuit  Court  of  the  United 
States  without  averment  of  citizenship  of  the  parties.  Feibebnan  v. 
Packard,  109  U.  S.  421,  affirmed  and  applied.    Bachrack  v.  Norton^  337. 

2.  Property  of  a  .debtor,  brought  within  the  custody  of  the  Circuit  Court 

of  the  United  States  by  seizure  under  process  issued  upon  its  judg- 
ment, remains  in  its  custody  to  be  applied  in  satisfaction  of  its  judg- 
ment, notwithstanding  the  siibsequent  death  of  the  debtor  before  the 
sale  under  execution.    Rio  Grande  Railroad  Co.  v.  GomilOy  478. 

3.  The  jurisdiction  of  a  court  of  the  United  States,  once  obtained  over 

property  by  its  being  brought  within  its  custody,  continues  until  the 
purpose  of  the  seizure  is  accomplished,  and  cannot  be  impaired  or 
affected  by  any  legislation  of  the  State,  or  by  any  proceedings  subse- 
quently commenced  in  a  state  court.     Ih, 

4.  Probate  laws  of  a  State  which,  upon  the  death  of  a  party  to  a  suit  in 

a  Federal  Court,  withdraw  his  estate  from  the  operation  of  the  exe- 
cution laws  of  the  State,  and  place  it  in  the  hands  of  his  executor  or 
administrator  for  the  benefit  of  his  creditors  and  distributees,  do  not 
apply  when,  previous  to  the  death  of  the  debtor,  his  property  has  been 
seized  upon  execution,  and  thus  specifically  appropriated  to  the  satis- 
faction of  a  judgment  in  that  court.     75. 

See  Courts  of  the  United  States; 

Criminal  Law,  2; 

Removal  of  Causes. 

C.    Jurisdiction  of  State  Courts. 
A  State  is  not  deprived  of  jurisdiction  over  a  person  who  criminally  forges 
a  bill  of  exchange  or  promissory  note  with  intent  to  defraud,  iu  viola- 
tion of  its  statutes,  or  of  its  power  to  punish  the  offender  committing 
such  offence,  by  the  fact  that  he  follows  this  crime  up  by  cominitting 
against  the  United  States  the  fui-ther  crime  of  making  false  entries 
concerning  such  bill  or  note  on  the  books  of  a  national  bank,  with  in- 
tent to  deceive  the  agent  of  the  United  States  designated  to  examine 
the  affairs  of  the  bank,  and  in  violation  of  the  statute  of  the  United 
States  in  that  behalf.     Crons  v.  North  Carolina^  131. 
See  Criminal  Law,  2; 
Jurisdiction,  B,  4. 
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LETTERS  PATENT. 
See  Patent  for  Invention. 

LEGAL  MAXIMS. 
See  Fraud,  3. 

LEX  LOCI. 
See  Municipal  Corporation,  3. 

LIEN. 

1.  The  doctrine  that  a  vendor  not  taking  security  for  the  price  of  real 

estate  sold  by  him  holds  in  equity  a  lien  upon  the  property  for  suoh 
price  has  no  application  to  this  case.  Thompson  v.  White  Water  Valley 
Railroad  Co,,  68. 

2.  In  Indiana,  a  person  who  contracts  with  a  telegraph  corporation  to  do 

the  specified  work  of  putting  up  certain  lines  of  wire  on  poles,  is  not 
an  "  employ^  "  of  the  corporation,  within  the  meaning  of  the  act  of 
the  legislature  of  Lidiana,  approved  IMarch  13,  1877,  (Laws  of  Indiana 
1877,  Special  Session,  27,  c.  8 ;  also,  Rev.  Stats.  Indiana,  §§  5286-5291,) 
giving  a  first  and  prior  lien  on  the  corporate  property  and  earnings  of 
a  corporation  to  its  employes,  for  all  work  and  labor  done  and  per- 
formed by  them  for  the  corporation,  from  the  date  of  their  employ- 
ment by  the  corporation.    Vane  v.  Newvomhe^  220. 

3*  Such  a  lien  is  not  given  to  him  by  virtue  of  the  mechanics'  lien  act  of 
Indiana,  of  March  6, 188:5,  (Laws  of  1883, 140;  Elliott's  Supplement  of 
1889,  §§  1688  and  1690,)  unless  he  complies  with  that  act  in  regard  to 
describing,  in  his  notice  of  lien,  the  lot  or  land  on  which  the  structure 
stands  on  which  he  claims  a  lien.     Ih, 

^.  By  perfecting  a  claim  to  hie  lien  under  the  act  of  1877,  he  waived  the 
right,  if  any,  which  he  had  to  a  common  law  lien,  as  to  the  personal 
property  and  earnings  of  the  corporation.    76. 

5.  The  poles  and  wires  were  real  .estate  on  which  he  could  have  no  lien  at 

common  law.     76. 

6.  Moreover  he  gave  up  any  right  he  had  to  a  common  law  lien,  as  to  the 

wires,  by  giving  up  possession  of  them.     76. 

LIMITATION,   STATUTES  OF. 

1.  This  court  expresses  no  opinion  upon  the  question  whether,  when  the 

right  of  property  in  highways  and  public  places  is  vested  in  a  munici- 
pality, an  assertion  of  tliat  right  against  purprestures  or  public  nui- 
sances is  subject  to  the  Uw  of  limitations.  Metropolitan  Railroad  Co, 
V.  District  of  Columbia,  1. 

2.  An  action  by  a  municipal  corporation  to  recover  from  a  street  railroad 

company  the  cost  of  msintaining  pavements  in  a  street,  which  the 
company  is,  by  its  charter,  bound  to  maintain,  is  not  an  action  upon 
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the  statute,  but  one  in  assumpsit,  liable  to  be  barred  by  a  statute  of 
limitation,    lb. 

See  Bankruptcy,  1,  2,  7,  8,  9;  Local  Law,  17; 

Deed;  Public  Land,  1. 

LOCAL  LAW. 

1.  The  defendant  in  a  possessory  action  m  the  nature  of  ejectment,  brought 

in  a  court  of  Washington  Territory  where  the  laws  permitted  a  min- 
gling of  conunon  law  and  equity  jurisdictions,  pleaded  the  general  issue, 
and  also  set  up  four  defences,  one  of  which  was  the  statute  of  limita- 
tions, and  one  of  which  was  an  equitable  defence.  The  plaintiff  filed 
a  general  demurrer  to  the  second,  third  and  fourth  defences.  The  de- 
murrer being  overruled,  the  plaintifE  elected  to  stand  upon  it,  and  the 
case  was  thereupon  dismissed;  Held,  that  the  final  judgment  was  one 
dismissing  the  action  at  law,  and  was  not  a  judgment  in  the  exercise 
of  chancery  jurisdiction.     Brown  v.  Rank,  216. 

2.  In  Louisiana,  as  in  the  States  in  which  the  English  system  of  equitable 

jurisprudence  prevails,  a  creditor  who  has  received  from  his  debtor  the 
legal  title  to  real  estate,  may  institute  other  proceedings  against  the 
debtor  in  relation  to  the  same  property,  in  order  to  strengthen  his  title 
or  establish  his  lien,  if  he  deems  it  his  interest  to  do  so.  Bradley  v. 
Clajiiny  379. 
'X  In  Ix)uisiaiia  a  married  woman,  who  has  received  from  her  husband  a 
conveyance  of  real  estate  as  a  dcUion  en  paiement  of  a  debt  against  him 
arising  out  of  her  paraphernal  property  which  came  into  his  control, 
may  cause  a  mortgage  of  the  same  property  to  secure  the  same  debt 
to  be  recorded  in  the  manner  provided  by  law,  and  the  mortgage  may 
become  valid  if  the  title  under  the  conveyance  fails.     lb. 

4.  In  Louisiana  a  mortgage  or  lien  on  real  estate  of  the  husband  in  favor 

of  the  wife  is  created  by  Art.  3319  [3287]  of  the  code  when  the  hus- 
band receives  her  dotal  or  paraphernal  property,  which  mortgage 
though  not  registered,  is  not  merged  in  a  simulated  and  fraudulent 
title  conveyed  to  her  by  her  husband  as  a  dation  en  paiementy  and  its 
registry  by  the  wife  makes  it  valid  against  creditors  of  the  husband 
asserting  title  under  liens  subsequent  thereto,     lb. 

5.  A  judgment  in  Texas  against  a  partnership,  and  against  one  member 

of  it  upon  whom  process  has  been  served,  no  process  having  been 
served  upon  another  member  who  is  non-resident  and  absent,  binds 
the  firm  assets  so  far  as  the  latter  is  concerned,  but  not  his  individual 
property.      Sugg  v.  Thornton,  524. 

6.  In  Texas  an  equitable  claim  of  title  to  real  estate  is  equally  available 

with  a  legal  one.    Miller  v.  Texas  and  Pacific  Railway,  662. 

7.  In  Texas,  the  holder  of  a  head-right-certificate  could  locate  it  upon  a 

tract  of  public  land,  and  then  abandon  the  location  and  locate  it  upon 
another  tract,  and,  in  such  case  the  abandoned  tract  became  thereby 
again  public  land,  subject  to  location  by  other  parties.    Id, 
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8.  From  the  eyidence  it  would  appear  that  the  Rutledge  certificate  which 

18  in  controversy  in  this  case  was  in  the  land  office  ui  Texas  on  or  be- 
fore August  1, 1857,  in  complianoe  with  the  requirements  of  the  act 
of  the  Legislature  of  Texas  of  Ai^ust  1,  1856.  1  Paschal's  Digest, 
701,  art.  4210.    lb. 

9.  By  the  act  of  the  legislature  of  Texas  of  April  25,  1871,  2  Paschal's 

Digest,  1453,  arts.  709&-7099,  it  was  provided  that  a  certificate  of  loca- 
tion and  survey  of  public  lands,  not  on  file  at  the  passage  of  that  act, 
and  not  withdrawn  for  locating  an  unlocated  balance,  should  be  i-e- 
turned  to  and  filed  in  the  office  within  eight  months  thereafter,  or  the 
location  and  sui-vey  should  be  void;  Held,  that  in  the  absence  of  clear 
proof  that  a  valid  located  certificate  was  not  on  file  there  within  the 
statutory  time,  the  court  would  not  raise  such  a  presumption  in  favor 
of  another  title,  superimposed  upon  the  land  at  a  time  when  the  cer- 
tificate was  valid  and  possession  was  enjoyed  under  it.    //>. 

10.  The  practice  of  locating  land  certificates  upon  prior  rightful  locations 
is  not  favored  by  the  laws  of  Texas.    Ih, 

11.  Th0  failure  of  the  holder  of  a  head-right-certificate  in  Texas  to  com- 
plete his  title,  by  complying  with  statutoiy  provisions  in  regard  to  th« 
fjing  of  his  certificate,  enures  to  the  benefit  of  the  State  alone.    Ih. 

12.  In  Texas  the  rights  of  a  subsequent  locator,  having  actual  notice  of  a 
prior  location,  are  postponed  to  the  superior  rights  of  the  prior  locator, 
although  the  subsequent  location  may  have  passed  into  a  patent.    Ih. 

13.  The  provisions  in  the  constitution  and  laws  of  Texas  respecting  the 
location  of  land  certificate,  reviewed.     Ih. 

14.  In  Texas  laud  certificates  are  chattels,  and  may  be  sold  by  parol  agree- 
ment and  delivery,  the  purchaser  and  grantee  thereby  acquiring  tiie 
right  to  locate  a  certificate  and  to  take  out  a  patent  in  his  own  name 
and  to  his  own  use.    Ih. 

15.  The  failure  in  the  certificate  of  acknowledgment  of  a  deed  of  the  sep- 
arate property  of  a  married  woman  in  Texas,  to  state  that  she  was 
examined  apart  from  her  husband,  cannot  be  supplied  by  proof  that 
such  was  the  fact.    Ih. 

IQ.  In  Texas  an  habeudum  to  a  deed  running  "  to  have  and  to  hold  to 
him  the  said  "  grantee,  "  his  heirs  and  assigns  forever,  free  from  the 
]ust  claim  or  claims  of  any  and  all  persons  whomsoever,  claiming  or 
io  claim  the  same,"  'inporte  a  general  warranty  and  estops  the  grantor 
and  his  heirs  from  setting  up  an  adverse  title  against  the  grantee.    Ih. 

17.  On  the  facts  as  stated  ia  the  opinion  the  court  holds  that  the  statute 
of  limitations  of  Texas  is  a  complete  bar  to  the  claims  set  up  by  the 
complainants,  both  in  the  original  bill  and  in  the  cross-bills.     Ih. 

Alahama.  See  Constitutional  Law,  9. 

Califomia.  See  Constitutional  Law,  7. 

Colorado.  See  Corporation. 

Indiana.  See  Lien,  2,  3,  4,  5,  6. 
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/010a.  See  Insurakcb. 

Michigan.  See  Constitutional  Law,  6. 

Municipal  Corporation,  9. 
Ohio.  See  Municipal  Corporation,  4,  5. 

Penntylvania.  See  Constitutional  Law,  A,  2. 

Evidence,  6,  7. 
Texas.  See  Assignment  for  Benefit  ov' Cred- 

itors, 2,  3,  4. 

Constitutional  Law,  A,  1, 10. 

Motion  to  pisiobs  or  affirm,  2. 
Utah.  See  Constitutional  Law,  A,  11. 

MANDAMUS. 
A  judgment  for  damages  and  costs  was  recovered  in  a  Circuit  Court  of  the 
United  States,  on  bonds  and  coupons  issued  by  a  municipal  corporation. 
In  answer  to  an  alternative  writ  of  mandamus  issued  three  and  one- 
half  years  afterwards,  for  the  levy  of  a  tax  to  satisfy  the  judgment^  it 
was  set  up,  in  bar,  that  the  original  judgment  was  ^014  because  the 
Circuit  Court  had  no  jurisdiction  of  the  subject  matter  of  the  action 
on  the  ground  that  the  bonds  were  not  payable  to  order  or  bearer.  A 
peremptory  writ  was  granted  hy  a  judgment  to  review  which  a  writ  of 
error  was  taken.  A  motion  to  dismiss  the  writ  was  made,  united  with 
a  motion  to  affirm;  Held,  (1)  Although  there  was  no  ground  for  oon- 
tending  that  this  court  had  no  jurisdiction;  yet  the  reasons  assigned 
for  taking  the  writ  of  error  were  frivolous,  and  it  was  taken  for 
delay  only;  (2)  The  principal  of  the  bonds  was  payrible  to  bearer; 
(3)  The  judgment  ought  to  be  affirmed ;  (4)  The  proceeding  by  man- 
damus being  in  the  nature  of  execution,  if  the  prosecution  of  writs  of 
error  to  the  execution  of  process  to  enforce  judgments  were  permitted 
when  no  real  ground  existed  therefor,  such  interference  might  become 
intolerable,  and  this  court  in  the  exercise  of  its  inherent  power  and 
duty  to  administer  justice,  ought,  independently  of  subdivision  5  of 
rule  6,  to  reach  the  mischief  by  affirming  the  action  below;  (6)  No 
different  interpretation  is  put  on  that  subdivision  from  that  whidi 
has  hitherto  prevailed.     Chanule  City  v.  Trader^  210. 

MASTER  AND  SERVANT. 

A  person  employed  by  a  corporation  under  a  written  contract  to  sell  sewing- 
machines,  and  to  be  paid  for  his  services  by  commissions  on  sales  and 
collections;  the  company  furnishing  a  wagon,  and  he  furnishing  a 
horse  and  hamiess,  to  be  used  exclusively  in  canvassing  for  such  sales 
and  in  the  general  prosecution  of  the  business;  and  he  agreeing  to 
give  his  whole  time  and  best  energies  to  the  business,  and  to  employ 
himself  under  the  direction  of  the  company  and  under  snch  rules  and 
instructions  as  it  or  its  manager  shall  prescribe ;  is  a  servant  of  tlie 
company,  and  the  company  is  responsible  to  third  persons  injured  by 
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his  negligenoe  in  the  oourae  of  his  employinent.  SUi;ger  Manufacturing 
Co.  ▼.  Rahnj  618. 

MECHANICS'  LIEN. 

See  Equity,  2 ; 
Lien,  2,  8,  4. 

MICHIGAN. 
See  Constitutional  Law,  A,  6. 

MINERAL  LAND. 

1.  An  applicant  for  a  plaoer  patent,  who  has  complied  with  all  the  pro- 

ceedings essButial  for  the  issue  of  a  patent  for  his  location,  but  whose 
patent  has  not  issued,  may  maintain  an  action  to  quiet  title  against  a 
person  asserting  title  to  a  portion  of  the  placer  location  under  a  subse- 
quent location  of  a  lode  claim.    Dahl  v.  Raunhei$n,  200. 

2.  If  on  the  trial  of  such  an  action  the  court  instruct  the  jury  that  if  they 

believe  thj^t  the  premises  were  located  by  the  grantors  and  predecessors 
in  interest  of  the  plaintiff  as  a  placer  mining  claim  in  accordance  with 
law  and  they  continued  to  hold  the  premises  untU  conveyed  to  the 
plaintiff,  and  the  plaintiff  continued  to  hold  them  up  to  the  time  of 
the  ai^lication  of  a  patent  therefor,  and  at  the  time  of  tlie  application 
there  was  no  known  lode  or  vein  within  the  boundaries  of  the  premises 
daimed,  and  there  is  a  general  verdict  for  the  plaintiff,  the  jury  must 
be  deemed  to  have  found  that  the  lode  claimed  by  the  defendant  did 
not  exist  when  the  plaintiff's  application  for  a  patent  was  filed.    lb. 

3.  When  a  person  applies  for  a  plaoer  patent  in  the  manner  prescribed 

by  law,  and  all  the  proceedings  in  regard  to  publication  and  otherwise 
are  had  thereunder  which  are  required  by  the  statutes  of  the  'United 
States,  and  no  adverse  claims  are  filed  or  set  up,  and  it  appears  that 
the  ground  has  beSn  surveyed  and  returned  by  the  Surveyor  General 
to  the  local  land  office  as  mineral  land,  the  question  whether  it  is  pla- 
cer ground  is  conclusively  established  and  is  not  open  to  litigation  by 
private  parties  seeking  to  avoid  the  effect  of  tlie  proceedings.  lb. 
See  KviuKNCB,  8,  9; 

Ji:ki8diction,  A,  1,  4. 

MISTAKE  OF  FACT. 
See  Post-Offick  Dbpartmbnt,  8. 

MOliTGAGE. 

A  mortgage  by  a  railroad  company,  which  covers  its  entire  property  and 
also  an  property  appertaining  to  its  road  which  it  might  afterwards 
acquire,  is  valid  as  to  such  after*aoquired  property;  and  the  bonds 
issued  under  it  are  a  prior  encumbrance  on  a  part  of  the  chartered  line 
constructed,  after  the  funds  realized  from  the  mortgage  bonds  had 


Digiti 


zed  by  Google 


762  IKDEX. 

been  exhausted,  out  of  moneys  sabaequently  f  ttmished  by  parties  who 
took  from  the  company  a  special  lien  upon  the  rents  and  profits  of  the 
section  so  constructed  with  their  money.  Thompson  r.  While  Water 
VaUey  Railroad  Co.,  68. 

See  Local  Law,  2,  3,  4. 

MOTION  FOK   NEW  TRIAL. 

See  JuKiSDiCTioN,  A,  5. 

MOTION  TO  DISMISS  OR  AFFIRM. 

1.  There  is  color  for  a  motion  to  difimiss  a  writ  of  error  to  a  state  court 

for  want  of  jurisdiction  if  it  appear  tliat  no  Federal  question  was 
raised  on  the  trial  of  the  case,  but  tliat  it  was  made  for  the  first  time 
in  the  iiigiiest  appellate  court  of  the  State  sitting  to  ruviev  the 
decision  of  the  case  in  the  trial  court.     Sugg  v.  Thornton,  524. 

2.  Plaintiffs  sued  defendant  in  a  state  court  in  TexAa  to  reoover  $5970, 

the  alleged  value  of  goods  destroyed  by  a  fire  charged  to  have  been 
caused  by  defendant's  negligence.  Defendant  pleaded  and  excepted 
to  the  petition.  The  cause  was  then  removed  to  the  Circuit  Court  of 
the  United  States  on  defendant's  motion,  who  there  answered  further, 
pleading  the  general  issue,  excepting  to  the  petition  anKmg  other 
things  for  insufficiency  and  vagueness  in  the  description  of  the  goods, 
and  charging  contributory  negligence  on  plaintifEs'  part.  Plain tifEs 
filed  an  amended  petition  more  precise  in  statement  and  reducing 
the  damage  claimed  to  $4056.71.  To  this  defendant  answered,  again 
charging  contributory  negligence  and  setting  up,  **  by  way  of  set-off, 
counterclaim  and  reconvention,"  ii) Junes'  to  himself  to  the  extent  of 
$8000,  resulting  from  plaintiifs'  negligence,  for  which  he  asked  judg- 
ment. Plaintiffs  excepted  to  the  cross-demand.  On  the  6th  October, 
1888,  the  cause  coming  to  trial,  defendant's  exceptions  were  overruled, 
except  the  one  f of  vagueness,  and  as  to  that  plaintifEs  were  allawed 
to  amend ;  plaintiffs*  exceptions  to  the  counterclaim  ware  sustained ; 
and  the  jury  rendered  a  verdict  for  $4J00  principal,  and  $792.1u 
interest.  U  appeared  by  the  i-ecord  that  plaintiffs  on  the  same  day 
remitted  $135.50,  and  judgment  was  entered  for  $4656.65;  but  it 
further  appeared  that  on  the  8tli  October,  plaintiffs  moved  for  leave 
to  remit  tliat  ai}iount  of  the  judgment  and  leave  was  granted  the 
remittitur  to  be  as  of  the  day  of  the  rendition  of  the  judgment,  and 
the  judgment  to  be  for  $4056.65  and  costs.  On  the  same  8th  of 
October,  defendant  filed  a  bill  of  exceptions  in  the  cause  "  signed  and 
filed  herein  and  made  a  pai*t  of  the  record  in  this  cause  this  8th  day 
of  October,  1888."  On  the  9th  October,  a  motion  for  a  new  trial  was 
overruled.  On  a  motion  to  dismiss  the  writ  of  error  or  to  affirm  the 
judgment.  Held,  (1)  That  the  remittitur  was  i)roperly  made,  and 
that  it  was  within  the  power  of  the  Circuit  Court  to  order  it  as  it  was 
ordered;  (2)  That  if  no  other  question  were  raised  in  the  caSe,  the 
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motion  to  dismiss  would  be  granted;  (:3)  That  the  cotinterclaiiii, 
being  founded  on  a  "  cause  of  action  arising  out  of,  or  incident  to,  or 
connected  with  the  plaintiffs'  cause  of  action,"  was  properly  set  up, 
and  conferred  upon  this  court  jurisdiction  to  examine  further  into  the 
case ;  (4)  That  the  plaintiffs' exception  to  the  counterclaim  was  properly 
sustained ;  (5)  That  if  the  counterclaim  could  be  maintained,  a  recov- 
ery could  be  had  only  for  damages  which  were  the  natural  and  proxi- 
mate consequences  of  the  act  complained  of ;  (6)  That  the  defendant's 
exceptions  to  the  charge  of  the  court  having  been  taken  two  days  after 
the  return  of  the  verdict,  were  taken  too  late ;  (7)  That  the  facts 
furnished  gpx>und  for  maintainhig  that  the  counterclaim  was  set  up 
only  for  the  purpose  of  giving  jurisdiction  to  this  court;  (8)'  But 
whether  that  were  so  or  not,  the  judgment  ought  to  be  affinned  on  the 
case  made.    Pacific  Express  Co.  v.  Malirij  5^^!. 

MUNICIPAL  CORPORATION. 

1.  The  negotiable  security  of  a  nmnici pal  corporation,  invalid  in  the  hands 

of  the  original  holder  by  reason  of  an  irregularity  in  its  issue  to  which 
he  was  a  party,  but  which  becomes  valid  in  the  hands  of  an  innocent 
purchaser  for  value  without  knowledge  or  notice  of  the  irregularity, 
remains  valid  when  acquired  by  another  purchaser  for  value,  who  was  . 
no  party  to  the  irregularity,  but  who,  at  the  time  of  his  purchase,  has 
knowledge  of  the  infirmity,  and  of  a  pending  suit  against  the  original 
holder  and  others  to  have  the  whole  issue  declared  invalid  by  reason 
thereof.     Scotland  County  v.  Hill,  107. 

2.  The  litigations  respecting  the  Scotland  County  bonds  in  the  state  courts 

and  in  the  courts  of  the  United  States  reviewed,     lb. 
:).   In  the  absence  of  a  provision  to  the  contrary,  overdue  coupons  on  bonds 
of  a  municipal  corporation  bear  interest  at  the  legal  rate  in  the  place 
where  they  are  payable.     lb, 

4.  In  Ohio  it  is  the  duty  of  a  municipal  corporation  to  keep  the  streets  of 

the  municipality  in  order ;  and  a  person  receiving  injuries  in  conse- 
quence of  its  neglect  so  to  do,  has  a  right  of  action  at  the  common  law 
for  the  damage  caused  thereby.     Cleveland  v.  King,  295. 

5.  A  building-permit  by  municipal  authorities  authorizing  the  occupation 

of  part  of  a  public  street  as  a  depository  for  building  materials,  and 
requiring  proper  lights  at  night  to  indicate  their  locality,  does  not 
relieve  the  municipality  from  the  duty  of  exercising  a  reasonable  dili- 
gence to  prevent  the  holders  of  the  permit  from  occupying  the  street 
in  such  a  way  as  to  endanger  passers-by  in  their  proper  use  of  it.     lb, 

6.  It  is  settled  law  that  a  municipality  has  no  power  to  issue  its  bonds  in 

aid  of  a  railroad,  except  by  legislative  permission.  Young  v.  Clar- 
endon Totonshipy  340. 

7.  The  legislature  in  granting  permission  to  a  municipality  to  issue  its 

bonds  in  aid  of  a  railroad  may  impose  such  conditions  as  it  may 
choose.    lb. 
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8.  Where  authority  is  granted   to  a  municipality  to  ^d  a  railroad  and 

incui*  a  debt  in  extending  such  aid,  that  power  does  not  carry  with  it 
autliority  to  execute  negotiable  bonds  except  subject  to  the  restrictions 
and  directions  of  the  enabling  act.    76. 

9.  The  act  of  the  legislature  of  Michigan  of  March  22,  1869,  *<to  enable 

any  township,  city  or  village  to  pledge  its  aid  by  loan  or  donation  to 
any  railroad  company,  etc.,"  provided  that  the  bonds  when  **  issued  " 
should  l)e  ^'delivered  by  the  person  .  .  .  having  charge  of  the 
same  to  the  treasurer  of  this  State  *, "  that  the  treasurer  should  "  hold 
tlie  same  as  a  trustee  for  the  municipality  issuing  the  sama  and  for 
the  railroad  company  for  which  they  were  issued ; "  that  whenever  the 
r<ailroad  company  should  **  present  to  said  treasurer  a  certificate  from 
the  governor  of  this  State  that  such  railroad  company  has  in  all 
respects  complied  with  the  provisions  of  this  act  .  .  .  such  of 
Miid  bonds  as  said  company  shall  be  entitled  to  receive  shall  be  deliv- 
ered to  said  company ; "  that  the  treasurer  should  endorse  upon  each 
bond  delivered  the  date  of  its  delivery  and  to  whom  it  was  delivered ; 
and  that  in  case  the  bonds  were  not  demanded  in  compliance  with  the 
tei-ms  of  the  act  within  three  years  from  the  date  of  delivery  to  the 
treasurer,  **  the  same  shall  be  cancelled  by  said  treasurer  and  returned 
to  tlie  proper  officers  of  the  township  or  city  issuing  the  same."  The 
township  of  Clarendon,  in  Michigan,  having  complied  with  the  require- 
ments of  the  act  on  its  part,  delivered  to  the  state  treasurer  its  bonds 
to  the  amount  of  910,000,  dated  July,  1869,  for  the  benefit  of  the 
Michigan  Air  Line  Railroad  Company.  The  company  completed  its 
railroad  before  February,  1871,  and  became  entitled  to  the  goyeroor'a 
certificate  under  the  act;  but  on  May  26,  1870,  the  Supreme  Court 
of  the  State  had  declared  the  act  to  be  unconstitutional,  and  the 
governor  in  consequence  thereof  refused  to  give  the  certificate.  On 
the  28th  May,  1872,  before  the  expiration  of  three  years  from  their 
delivery,  the  treasurer  returned  the  bonds  to  the  township.  November 
12,  1884,  the  appellant  obtained  judgment  against  the  railroad  com- 
pany and  an  execution  was  issued,  which  was  returned  nulla  bona. 
On  the  24th  February,  1885,  he  filed  a  bill  in  equity  against  the  town- 
ship and  the  company,  claiming  that  the  township  was  equitably 
indebted  to  the -company  to  the  amount  of  the  bonds  and  coupons 
with  interest,  and  that  he  was  entitled  to  receive  the  amount  of  that 
indebtedness,  and  to  apply  it  on  his  judgment  debt;  Held,  (1)  that 
the  municipal  authorities  had  no  power  to  deliver  the  bonds,  after 
their  execution,  except  to  the  state  treasurer,  and  that  the  word 
**  deliver "  as  used  in  tlie  statute  with  refei^noe  to  this  act,  was  used 
in  its  ordinary  and  |K)pular  sense,  and  not  in  its  technical  sense; 
(2)  that  to  the  governor  alone  was  given  the  power  to  determine 
whether  the  bonds  should  ever  in  fact  issue,  and,  if  issued,  when  they 
should  issue;  (3)  that  the  endorsement  by  the  treasurer  uf»on  each 
lK»nd  of  the  date  of  its  delivery  and  of  the  person  to  whom  it  was 
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delivered,  was  necessary  to  make  it  a  completed  l>oiid  and  that  this 
could  not  be  done  until  the  goveriior*8  autliorizatiuu  was  made; 
(4)  that  as  the  bonds  were  never  endoi-sed  and  delivered  by  the 
treasurer  they  never  became  operative ;  (5)  that  the  rules  in  regard 
to  escrows  could  not  be  applied  to  these  instruments  because  they 
were  never  executed  in  compliance  with  the  peremptory  requirements 
of  the  statute;  (6)  that  if  the  railroad  company  had  any  cause  of 
action  against  the  township  by  reason  of  these  fsicts,  it  was  barred  by 
the  statute  of  limitations  of  the  State  of  Michigan ;  (7)  that  there  was 
no  equitable  reason  why  the  bar  at  laW  should  not  be  set  up  and 
maintained  in  equity,    lb. 

See  District  or  CoLiTMniA,  1,2; 
Limitation  Statutks  of,  1,  2; 
Mandamus. 

NATIONAL  BANK. 

Tlie  exemption  of  national  banks  from  suits  in  state  courts  in  counties 
other  than  the  county  or  city  in  which  the  association  was  located, 
granted  by  the  act  of  Februaiy  18,  1875,  18  Stat.  316,  c.  80,  was  a 
personal  privilege  which  could  be  waived  by  appearing  to  such  a  suit 
brought  in  another  county,  but  in  a  court  of  the  same  dignity,  and 
making  defence  without  claiming  the  imnmnity  granted  by  Congress. 
Charlotte  First  National  Bank  v.  Morgan,  141. 

The  provision  in  the  act  of  July  13,  1882,  22  Stat.  103,  c.  290,  §  4, 
respecting  suits  by  or  against  national  banks,  refers  only  to  suits 
brought  after  the  passage  of  that  act.     Ih. 

A  national  bank  was  sued  to  recover  interest  alleged  to  have  been 
nsuriously  exacted.  The  complaint  which  was  sworn  to  January 
13,  1883,  charged  that  the  usurious  transactions  took  place  **  after  tlie 
12th  day  of  February,  1877,  and  before  the  commencement  of  this 
action,  to  wit:  on  the  2oth  day  of  May,  1878,  and  at  other  times  an<l 
dates  subsequent  thereto.**  The  defendant  answered  generally  and 
set  up  the  statute  of  limitations.  The  jury  found  that  usurious  inter- 
est had  been  taken  during  the  two  years  next  before  the  commence- 
ment of  the  action,  and  rendered  a  verdict  for  plaintiff  on  which 
judgment  was  entered.  The  defendant  moved  in  arrest  of  judgment, 
and  also  for  a  new  trial,  on  the  ground  of  a  vanance  between  the 
pleadings  and  proof ;  Held,  that,  although  the  complaint  might  have 
been  more  specific,  enough  was  alleged  to  snstain  the  judgment.  76. 
See  CiiiMiNAL  Law,  1 ; 
Jurisdiction,  C. 

NEGOTIABLE  SECURR  V. 
See  Municipal  Cobporation,  1,  3. 
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NUISANCE. 
See  Limitation,  Statutkb  ok,  1 . 

PARTNERSHIP. 

1.  In  the  absence  of  written  stipulations  or  other  evidence  showing  a 

different  intention,  partners  will  be  held  to  share  equally  both  profits 
and  losses ;  but  it  is  'competent  for  them  to  determine,  as  between 
themselves,  the  basis  upon  which  protits  shall  be  divided  and  losses 
borne,  without  regard  to  their  respective  contributions,  whether  of 
money,  labor,  or  experience  to  tlie  common  stock.    Paul  v.  Cullum,  539. 

2.  L.  and  W.,  the  owners  of  a  stock  of  goods,  made  a  written  agreement 

with  H.  reciting  that  the  latter  was  "  taken  into  partnersliip,"  that  the 
stock  should  be  inventoried  and  delivered  to  H.  "  as  a  capital  stock  " 
"  to  be  sold  with  his  entire  direction  and  supervision  under  the  name  " 
of  the  L.  and  \V.  Company ;  that  a  new  set  of  books  should  be  opened, 
showing  the  business  of  the  new  firm;  that  the  profits  and  losses 
should  be  shared  in  the  proportion  of  eight4;enthd  for  L.  and  W.  and 
of  two-tenths  for  H. ;  and  that  the  *<pai*tner8hip"  should  pertain  only 
to  merchandising  and  have  no  connection  with  any  outside  business 
L.  and  W.  might  have  jointly  or  separately.  After  this  agreement 
was  made,  L.  constituted  II.  his  attorney  in  fact,  with  power  "to 
bargain,  and  agree  for,  buy,  sell,  mortgage,  hypothecate  and  in  any 
and  every  way  and  manner  deal  in  and  with  goods,  wares  and  mer- 
chandise,, choses  in  action,  and  other  property  in  possession,  or  in 
action,  and  to  make,  do  and  transact  all  and  every  kind  of  business 
of  what  nature  and  kind  soever,  and  also,  for  me  and  in  my  name, . 
and  as  my  act  and  deed,  to  sign,  seal,  execute,  deliver  and  acknowl- 
edge such  deeds,  covenants,  indentures,  agreements,  mortgages,  hypoth- 
ecations, bottomries,  charter  parties,  bills  of  lading,  bills,  bonds,  notes, 
receipts,  evidences  of  debt,  releases  and  satisfactions  of  mortgage, 
judgment,  and  other  debts,  and  such  other  instruments  in  writing  of 
whatever  kind  and  nature  as  may  be  necessary  or  proper  in  the 
premises ;  '•  Heldf  (1)  That  by  this  agreement  L.,  W.  and  H.  became 
partners  and  as  between  themselves  established  a  community  of  prop- 
erty as  well  as  of  profits  and  losses  in  respect  to  said  goods  and  the 
business  of  the  L.  and  W.  Company;  (2)  That  in  the  absence  of 
L.  this  power  of  attorney  authoriased  H.  to  represent  him  in  a  general 
assignment  of  the  property  of  the  L.  and  W.  Company  for  the  benefit 
of  its  creditors,    lb. 

See  Constitutional  Law,  A,  1(». 

PATENT  FOR  DIVENTION. 

1.  Claims  1,  3,  5  and  6  of  reissued  letters  patent  No.  8718,  granted  May 

20,  1879,  to  Cliarles  F.  Brush  for  **  improvements  in  electric  lamps," 

the  original  patent.  No.  203,411,  having  been  granted  to  said  Brush 

May  7, 1878,  are  invalid  by  reason  of  their  prior  existence  as  perfected 
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inventions  in  a  lamp  made  in  June,  1876,  by  one  IlayeH.  Brush  v. 
Condit,  39. 

2.  Although  claims  5  and  G  sfieak  of  an  **  annular  clauip,*'  and  the  appa- 
ratus of  Hayes  had  a  rectangular  clamp,  the  latter  embodied  the 
principle  of  the  invention,  carried  out  by  equivalent  means,  the  im- 
provement, if  any,  in  the  use  of  the  circular  clamp  over  the  rectangular 
clamp  being  only  a  question  of  degree  in  tlie  use  of  substantiaUy  the 
same  means.    Jh. 

8.  The  first  five  claims  of  letters  patent  No.  288,494,  granted  1^3  .Joseph 
Aron,  as  assignee  of  William  W.  Kosenfield,  tlie  inventor,  November 
13,  1883,  for  an  "improvement  in  railway  car  gates,  are  invalid, 
because  what  liosenfield  did  did  not  require  invention."  Aron  v. 
Manhattan  Railway  Co.,  84. 

4.  'Die  same  devices  employed  by  him  existed  in  earlier  patents;  all  that 

he  did  was  to  adapt  them  to  the  Hpecial  purpose  to  whicli  he  contem- 
plated their  application,  by  making  modifications  which  did  not  require 
invention,  but  only  the  exercise  of  ordinary  mechanical  skill;  and  his 
right  to  a  patent  must  rest  upon  the  novelty  of  the  means  he  contrived 
to  carry  his  idea  into  practical  application.     lb. 

5.  The  fourth  claim  in  the  reissued  letters  patent  No.  8388,  granted  August 

27,  1878,  to  Augustus  Day  for  an  improvement  in  track  clearers, 
viz.,  '<  The  combination  with .  the  draw-bar  C  and  scraper  A  of  tlie 
diagonal  brace  K,  as  and  for  the  puri)ose  set  forth,"  would  naturally 
suggest  itself  to  any  mechanic,  an<l  involves  no  patentable  novelty. 
Day  V.  Fairhaven  Sf  Westville  Railtraf/  Co.,  98. 

6.  A  claim  in  letters  patent  must  be  held  to  define  what  the  Patent  Office 

has  determined  to  be  the  patentee's  invention,  and  is  not  to  be 
enlarged  in  construction  beyond  the  fair  intei'pretation  of  its  terms. 
lb. 

7.  Letters  patent  No.  208,541  granted  to  William  Roemer,  September  1, 

1878,  for  improvements  in  locks  for  satchels,  are  void  for  want  of 
novelty.     Roemer  v.  Bemheim,  103. 

8.  The  improvement  in   grain-car  doors,  sm  claimed   by  Chaunoey  R. 

Watson  and  patented  to  him  by  letters  patent  No.  203,226,  dated 
April  30,  1878,  may  have  been  new  and  useful,  but  did  not  involve  tlie 
exercise  of  the  inventive  faculty,  and  embraced  nothing  that  was 
patentable.     Watson  v.  Cincinnati,  Indianapolis  ifv.  Railway  Co.,  161. 

9.  Claim  1  of  letters  patent  No.  273,569,  granted  to  Charles  Marchand, 

March  6,  1883,  for  an  improvement  in  the  manufacture  of  hydrogen 
peroxide,  namely,  "1.  The  method  of  making  hydrogen  peroxide  by 
cooling  the  acid  solution,  imparting  thereto  a  continuous  movement 
of  rotation,  as  well  in  vertical  as  in  horizontal  planes  —  such  for 
exatnple,  as  imparted  by  a  revolving  screw  in  a  receptacle — and 
adding  to  said  acid  solution  the  binoxide  in  small  quantities,  while 
maintaining  the  low  temperature  and  the  rotary  or  eddying  move- 
ments, substantially  as  described,"  is  invalid,  as  not  covering  any 
patentable  si](bject  matter.     Marchand  v.  Emken,  195. 


Digiti 


zed  by  Google 


768  INDEX. 

10.  The  claiin  of  letters  patent  No.  172,346,  granted  to  Herman  Rojer, 
January  18,  1876,  for  an  improyement  in  machines  for  treating  raw- 
hides, namely,  '<  In  combuiation  with'the  drum  A  of  a  rawhide  falling 
machine,  operating  to  twist  the  leather  alternately  in  one  direction 
and  the  other,  a  shifting  device  for  the  purpose  of  making  the  c^r- 
ation  automatic  and  continuous,  substantially  as  described,"  does  not 
coyer  any  patentable  combination,  it  being  a  mere  aggregation '  of 
parts.    Royer  y.  Roth,  201. 

11.  The  automatic  shifting  device  was  old,  as  attached  to  a  washing 
machine,  and  there  was  no  modifioation  of  its  action  produced  by 
attaching  it  to  the  fulling  machine.  Therefore,  its  application  to  that 
machine  did  not  require  the  exercise  of  invention,    lb, 

12.  Where  a  compliant  in  an  action  at  law  for  the  infringement  of  a 
reissued  patent  for  an  invention,  avers  that  the  reissue  is  "for  tlie 
same  invention,"  as  the  original  patent,  and  the  answer  denies  ''  each 
and  every,  all  and  singular,  the  allegations  "  of  the  complaint^  it  is 
error,  on  the  trial,  to  exclude  the  original  patent  from  being  put  in 
evidence  by  the  defendant.  Oregon  Improvement  Co.  v.  Excelsior  Coal 
Co.,  215. 

13.  The  claim  of  letters  patent  No.  195^33,  granted  to  William  Roemer. 
September  18, 1877,  for  an  improvement  in  a  combined  lock  and  handle 
for  travelling-bags,  namely,  "The  lock-case  made  with  the  notched 
sides  a  a,  near  its  ends  to  receive  and  hold  the  handle-rings  B,"  sub- 
stantially as  herein  shown  and  described,  having  been  inserted  by 
amendment,  after  his  application  for  a  broader  claim  was  rejected, 
and  after  he  had  amended  his  specification  by  stating  that  he  dis- 
pensed with  an  extended  bottom-plate,  cannot  be  so  construed  as  to 
cover  a  construction  which  has  an  extended  bottom-plate.  Roemer  v. 
Peddle,  318. 

14.  When  a  patentee,  on  the  rejection  of  his  application,  inserts  in  his 
specification,  in  consequence,  limitations  and  restrictions  for  the  pur- 
pose of  obtaining  his  patent,  he  cannot,  after  he  has  obtained  it,  claim 
that  it  shall  be  construed,  as  it  would  have  been  construed,  if  such 
limitations  and  restrictions  were  not  contained  in  it.    Ih. 

15.  In  a  suit  in  equity,  brought  under  §  4016  of  the  Bevised  Statutes,  in 
a  Circuit  Court  of  the  United  States,  there  was  a  decree  in  favor  of 
the  plaintiff,  that  he  was  entitled  to  receive  a  patent  for  certain  claims. 
The  decision  rested  solely  on  the  fact  that  he  was  the  prior  inventor, 
as  between  him  and  the  defendant.  On  appeal  by  the  defendant 
to  this  court;  HM,  that  this  court  must  consider  the  question  of  the 
patentability  of  the  inventions  covered  by  the  claims,  and  that,  as 
they  were  not  patentable,  the  decree  must  be  reversed  and  the  bill  be 
dismissed.     HiU  v.  Wooster,  603. 

PENNSYLVANIA. 
See  CoHSTiTtJTiONAL  Law,  A,  2. 
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PL£ADIN6. 

Wheti  a  pleading  mimtates  the  effect  and  purpose  of  a  statute  upon 
which  the  jwrty  relies,  a  demurrer  to  it  does  not  admit  the  correct- 
ness of  the  construction,  or  that  the  statute  imposes  the  obligations  or 
confers  the  rights  which  the  party  alleges.    Pennie  v.  Reis,  464. 

5ee  Patent  for  ixvkn'Tion,  12; 
Practick,  1. 

POST-OFFICE  DEPARTMENT. 

1.  When  a  part  of  an  established  post-route  is  found  to  be  impracticable. 

by  reason  of  being  almost  impassable,  that  portion  of  it  may  bo 
changed  by  the  Post-Office  Department  without  thereby  creating  a 
new  route,  requiring  a  new  advertisement  and  bid.  United  States  v. 
Barlow,  271. 

2.  In  order  to  maintain  an  action  brought  to  recover  moneys  alleged  tu 

^ave  been  fraudulently  obtained  from  the  Post-Office  Department  for 
expediting  mail  service,  it  is  not  necessaiy  to  kIiow  that  a  Hubordiiiate 
officer  of  the  Department  participated  in  the  fraud.    Ih, 

l\.  Money  paid  by  the  Post-Office*.  Department  to  a  contractor  for  carrying 
the  mails  under  a  clear  mistake  of  fact,  and  not  through  error  in  judg- 
ment, may  be  recovered  back.    lb. 

4.  The  Postmaster  General,  in  the  exercise  of  the  judgment  and  discretion 
reposed  in  hbn  in  regard  to  matters  appertaining  to  tlie  postal  service*, 
is  not  at  liberty  to  act  upon  mere  guesses  and  surmises,  withmit  infor- 
mation or  knowledge  on  the  subject.    lb. 

6.  When  a  sum  of  money  has  been  voluntarily  paid  by  the  United  Stiitw 
to  a  mail  contractor,  by  mistake  of  fact,  or  under  circuniRtances  U* 
bring  the  payment  within  the  provisions  of  liev.  Stat.  §  4057,  tht* 
amount  may  be  applied  by  the  government  towards  the  payment  of 
any  balance  that  may  be  found' due  him,  in  the  settlement  of  hiM 
accounts,  for  other  services  under  his  contract.  United  States  v.  Carr^ 
644. 

6.  A  contract  to  carry  the  mails  from  one  station  to  another  station,  by 

way  of  two  intervening  specified  stations,  a  stated  number  of  miles 
and  back,  is  not  performed  by  carrying  them  over  that  route  one  way, 
returning  from  the  terminal  station  to  the  place  of  beginning  by  a. 
shorter  route,  avoiding  the  intermediate  stations.    lb. 

7.  When  a  contractor  for  caiTying  the  mails  seeks  to  recover  the  full  con- 

tract price,  for  a  service  which  as  actually  performed  was  less  than 
that  contracted  for,  the  burden  of  proof  is  on  him  to  show  knowledge 
or  information  by  the  Department  of  his  conduct  in  the  premises.    Jb. 

8.  Knowledge  by  the  Post-Office  Department  of  the  failure  of  a  mail  eon- 

tractor  to  perform  the  full  service  required  by  his  contract  is  not  to  be 
presumed  from  reports  of  the  local  postmaster  to  the  Department  that 
the  service  had  been  performed.    Jb. 

VOL.  CXXXlI-r-49 
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PRACTICE. 

1.  ^Vhen  the  answer,  in  an  action  at  law,  both  denies  the  plaintifTs  alle^- 

tions  and  sets  up  matters  in  avoidance,  and  the  jury  returns  a  general 
yerdict  for  the  defendant  upon  all  the  issues,  he  is  entitled  to  judg- 
ment, notwithstanding  any  error  in  rulings  upon  the  matters  in  avoid- 
Mice,  or  any  statements  of  fact  in  that  part  of  the  answer  setting  n]» 
those  matters,  or  in  a  bill  of  exceptions  to  such  rulings.  Glen  v. 
Sumner,  152. 

2.  Either  a  statement  of  facts  by  the  parties,  or  a  finding  of  facts  by  the 

Circuit  Court,  is  strictly  analogous  to  a  special  verdict,  and  must  state 
the  ultimate  facts  of  the  case,  presenting  questions  of  law  only,  and 
not  be  a  recital  of  evidence  or  of  circumstances,  which  may  tend  to 
prove  the  ultimate  facts,  or  from  which  they  may  be  inferred.  Rai- 
mond  V.  Terrehone  Parish^  192. 

3.  A  very  v.  Cleary,  ante,  004,  affiimed ;  but  as  the  defendant  did  not  prose- 

cute a  writ  of  error,  the  judgment  below  is  affirmed  on  the  ground 
that  no  error  was  committed  to  the  plaintiffs  prejudice.  Cleary  v. 
Elli»  Foundry  Co.,  612. 

4.  It  was  proper  for  the  Circuit  Court  to  direct  a  verdict  for  the  plaintiff. 

Robertson  v.  Edelhoff,  614. 

5.  Where  a  case  has  gone  to  a  hearing,  testimony  been  submitted  to  the 

jury  under  objections  but  without  stating  any  reason  for  the  objection, 
and  a  verdict  rendered  with  judgment  on  the  verdict,  the  losing  ]mrty 
cannot,  in  the  appellate  court,  state  for  the  first  time  a  reason  for  that 
objection  which  would  make  it  good.    Patrick  v.  Graham,  627. 
See  Courts  op  thk  United  Statks; 

Equity,  3,  4 ; 

Exception  ; 

Jurisdiction  A,  2,  6,  7 ; 

Mandamus  ; 

Motion  to  dismiss  or  affirm. 

PROBATE  COURT. 
See  Jurisdiction,  B,  4. 

PUBLIC  LAND. 

1.  While  the  title  to  public  land  is  still  in  the  United  States,  no  adverse 

possession  of  it  can,  under  a  state  statute  of  limitations,  confer  a  title 
which  will  prevail  in  an  action  of  ejectment  in  the  courts  of  the  United 
States,  against  the  legal  title  under  a  patent  from  the  United  States. 
Redjield  v.  Parht,  289. 

2.  So  long  as  a  homestead  entry,  valid  upon  its  face,  remains  a  subsisting 

entry  of  record  whose  legality  has  been  passed  upon  by  the  land 
authorities,  and  their  action  remains  unreversed,  it  is  such  aa  appro- 
priation of  the  tract  as  segregates  it  from  the  public  domain,  and 
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preclades  it  from  a  sabsequeut  grant  by  Congress.  Hasting;^  {c  Dakota 
Railway  Co.  v.  WhUney,  357. 

3.  A  defect  in  a  honistead  entry  on  public  land  in  Minnesota,  made  by 

a  soldier  in  active  service  in  Virginia  during  the  war,  which  was 
caused  by  want  of  the  requisite  residence  on  it,  was  cured  by  the  act 
of  June  8,  1872  *'  to  amend  an  Act  relating  to  Soldiers'  and  Sailors' 
Home8teads,"17Stat333,c.  338,  §1  (Rev.  Stat.  §2308).    Ih. 

4.  While  the  decisions  of  the  Land  Department  on  matters  of  law  are  not 

binding  on- this  couit,  they  are  entitled  to  great  respect    Ih, 
See  Constitutional  Law,  A,  1 ; 
I-.OCAL  Law,  7  to  14 ; 
Mineral  Land. 

PUBLIC  OFFICERS. 
See  Contract,  4. 

PURPRESTURE. 

See  Limitation,  Statutes  of,  1. 

QUIET  TITLK 
See  Mineral  Laxi>,  1. 

RAILROAD. 

The  purchaser  from  a  railroad  company,  at  a  reduced  rate  of  fare,  of  a 
ticket  for  a  passage  to  a  certain  station  and  back,  containing  a  contract 
signed  by  him«  by  which  he  agrees  that  the  ticket  is  not  good  for  a 
return  passage  unless  stamped  by  the  agent  of  the  company  at  that 
.  station,  and  that  no  agent  or  employd  of  the  company  is  authorized  to 
alter,  modify  or  waive  any  condition  of  the  contract,  is  bound  by 
those  conditions,  whether  he  knew  them  or  not;  and  if  without 
having  attempted  to  have  the  ticket  so  stamped,  but  upon  showing  it 
to  the  baggage-master  and  gateman  at  the  station,  he  has  his  ticket 
punched  and  his  baggage  checked,  and  is  admitted  to  the  train,  and 
upon  being  told  by  the  conductor  that  his  ticket  is  not  good  for  want 
of  the  stamp,  refuses  either  to  leave  the  train  or  to  pay  full  fare,  and 
is  forcibly  put  off  at  the  next  station,  he  cannot  maintain  an  action 
sounding  in  contract  against  the  company,  or  except  to  the  exclusion, 
at  the  trial  of  such  an  action,  of  evidence  concerning  the  circumstanceA 
attending  his  expulsion  and  the  consequent  injuries  to  him  or  his 
business.  Boylan  v.  Hot  Springs  Railroad  Co.,  liQ. 
See  Constitutional  Law,  A,  2 ; 
Mortgage. 

REMITTITUR. 
See  Motion  to  dismiss  or  affirm,  2  (1). 
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REMOVAL  OF  CAUSES. 

1 .  When  it  appears  from  the  record  in  this  court  in  a  cause  commenced 

in  a  state  court,  and  removed  to  a  Circuit  Court  of  the  United  States 
on  the  ground  of  diverse  citizenship,  and  proceeded  in  to  judgment 
there,  that  the  citizenship  of  the  parties  at  the  time  of  the  commence- 
ment of  the  action,  as  well  as  at  tlie  time  of  filing  the  petition  for 
removal,  was  not  sufficiently  shown,  and  that  therefore  the  jurisdiction 
of  the  state  court  was  never  divested,  the  defect  cannot  be  cured  by 
amendment,  and  the  judgment  of  the  Circuit  Court  will  be  reversed 
at  the  cost  of  the  plaintiff  in  error,  and  the  cause  remitted  to  that 
court  with  directions  to  remand  it  to  the  state  court.  Jachton  v. 
Allen,  27. 

2.  On  the  facts  stated  in  the  opinion  it  is  held,  that  there  is  no  separable 

controversy  in  this  case ;  but  that  if  there  were,  the  jirovision  as  to 
the  removal  of  such  a  controvei*sy  has  no  application  to  a  removal  on 
the  ground  of  local  prejudice.  Young  v.  Parker^  267. 
'l.  In  order  to  the  removal  of  a  cause^rom  a  state  court  on  the  ground  of 
local  prejudice,  under  liev.  Stat.  §  C.*59,  it  is  es.sential,  where  there  are 
several  plaintiffs,  or  several  defendants,  that  all  the  necessary  parties 
on  one  side  be  citizens  of  the  State  where  the  suit  is  brought,  and  all 
on  the  otlier  side  be  citizens  of  another  State  or  other  States ;  and  the 
proper  citizenship  must  exist  when  the  action  is  commenced  as  well 
us  when  the  petition  for  removal  is  filed.     lb. 

4.  A  bill  in  equity  was  filed  in  a  state  court  by  a  creditor  of  a  partnership 

to  reach  its  entire  property.  The  prayer  of  the  bill  was  that  judg- 
nien£8  confessed  by  the  firm  in  favor  of  various  defendants,  some  of 
whom  were  citizens  of  the  same  State  with  the  plaintiff,  might  be  set 
aside  for  fraud.  On  the  allegations  of  the  bill  there  was  but  a  single 
controversy,  as  to  all  of  the  defendants.  One  of  the  defendants,  who 
was  a  citizen  of  a  different  State  from  the  plaintiff,  removed  the  entire 
cause  into  a  Circuit  Court  of  the  United  States.  After  a  final  decree 
for  the  plaintiff,  and  on  an  appeal  therefrom,  this  court  held  that 
the  case  was  not  removable  under  §  2  of  the  act  of  March  3,  187o, 
18  Stat.  470,  and  reversed  the  decree,  and  remanded  the  case  to  the 
Ciixiuit  Court,  with  a  direction  to  remand  it  to  the  state  court,  tlie 
costs  of  this  court  to  be  paid  by  the  petitioner  for  removal.  Graves  v. 
Corbin,  571. 

5.  Under  the  act  of  Mai*ch  3,  1875,  c.  187,  §  2,  one  of  two  corporations 

sued  jointly  in  a  state  court  for  a  tort,  although  pleading  severally, 
cannot  remove  the  case  into  the  Circuit  Court  of  the  United  States, 
upon  the  ground  that  there  is  a  separable  controversy  between  it  and 
the  plaintiff  because  the  other  corporation  was  not  in  existence  at  the 
time  of  the  tort  sued  for  —  without  alleging  and  proving  that  the  two 
corporations  were  wrongfully  made  joint  defendants  for  the  purpose 
of  preventing  a  removal  into  the  federal  court.  Louisville  jr  NashviUe 
Railroad  Co.  v.  Wangelin,  599. 
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SERVICE  OF   PROCESS. 
S^e  Constitutional  Law,  A,  10. 

STATEMENT  OF  FACTS. 
See  Practick,  2. 

STATUTE. 
See  Taiii.k  ok  Statutes  citki>  in  Opinions. 

A.    CoNbTKUCTIpN  OF  STATUTES. 

I'lie  preamble  to  a  statute  is  uo  part  of  it,  and  cannot  enlarge  or  confer 
powers,  or  control  the  words  of  the  act  unless  tliey  ai-e  doubtful  or 
ambiguous.     Yazoo  ^*  MissLvtippi  Valley  Railroad  Co,  v.  Thomas,  174. 
See  Customs  Dutiks,  4,  11,  12,  V\\ 
Tax  ani>  Taxation,  1. 

B.   Statutks  of  tiik  United  States. 


Stie  Appeal,  2 ; 

Bankruptcy,  1,  2, 7,  H ; 
Constitutional  Law,  A,  8; 
Criminal  Law,  1; 
CusTOxMS  Duties,  0,  7,  8,  0,  10,  11, 

13,14,15; 
Executive  ; 


Internal  Revenue  ; 
National  Banks,  1,  2; 
Patent  for  Invention,  \ry ; 
Post-Office  Department.  5 

Public  Land,  i\; 

Removal  of  Causes,  S,  4,  5. 


C.    Statutes 

ov 

Alabama. 

See 

California. 

See 

Colorado. 

See 

Indianfl. 

See 

Iowa. 

See 

Louisiana. 

See 

Maryland. 

See 

Michigan. 

See 

Mississippi 

See 

Pennsylvania. 

See 

Texas. 


Utah. 


See 


See 


States  and  Territories. 
Constitutional  Law,  A,  9. 
Constitutional  Law,  A,  7. 
Corporation. 
Lien,  2,  8,  4. 
Insurance. 
Local  Law,  4. 
District  of  Columbia,  2. 
Constitutional  Law,  A,  «; 
Municipal  Corporation,  U. 
Tax  and  Taxation,  2. 
Constitutional  Law,  A,  2; 
Evidence,  6,  7. 
Assignment    for    Benefit    of 

Creditors,  2,  8,  4,  5; 
Constitutional  Law,  A,  1,  10; 
Local  Law,  8,  9. 
Constitutional  Law,  A,  IL 


STATUTE  OF  LIMITATIONS. 
See  Limitation,  Statutes  of. 
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STREETS. 
See  MuMiciPAL  Corporation,  4,  5. 

SUPERSEDURE. 

Although  a  bill  to  impeach  a  judgment  at  law  is  regarded  as  auxiliary  or 
dependent,  and  not  as  an  original  bill,  the  supeniedure  of  process  ou 
the  decree  dismissing  the  bill  does  not  operate  to  supersede  process  on 
the  judgment  at  law.    Knox  County  v.  Harshman^  14. 

SUPERVISOR  OF  ELECTIONS. 

See  EXKCUTIVK. 

TAX  AND  TAXATION. 

1.  Exemptions  from  taxation,  being  in  derogation  of  the  sovereign  author- 

ity and  of  common  right,  are  not  to  be  extended  beyond  the  express 
requirements  of  the  language  used,  when  most  rigidly  construed. 
Yazoo  ff  Mississippi  Valley  Railroad  Co.  v.  Thomas^  174. 

2,  The  appellant's  charter  provided  that  it  should  "  be  exempt  from  tax- 

ation for  a  term  of  twenty  years  from  the  completion  of  said  railroad 
to  the  Mississippi  River,  but  not  to  extend  beyond  twenty-five  years 
from  the  date  of  the  approval  of  this  act ;  *'  Heldt  that  the  exemption 
was  intended  to  commence  from  and  after  the  completion  of  a  rail- 
road to  the  Mississip|>i  River,  and  was  to  continue  thereafter  for 
twenty  years  if  the  road  was  coinpleted«to  the  river  in  five  years  from 
the  date  of  the  approval  of  the  act,  but  liable  to  be  diminished  by 
whatever  time  beyond  five  years  was  consumed  by  the  completion  of 
the  road  to -the  river.     lb. 

See  Constitutional  Law,  A,  8,  0;    Internal  Revkx^k; 
Deed;  Jurisdiction,  A,  3. 

TEXAS. 

See  Constitutional  Law,  A,  1,  10; 
I>ocAL  Law,  5  to  17. 

UNITED  STATES. 

See  Contract,  3,  4 ; 

District  of  Columbia,  3; 
PostOvfick  Department. 

UTAH. 

1.  Under  the  organic  act  of  that  Territory  the  power  to  appoint  an  auditor 

of  public  aocoiints  is  vested  exclusively  in  the  governor  and  council. 
Clayton  v.  Utahy  632. 

2.  So  much  of  the  acta  of  the  legislature  of  Utah  of  January  20,  1852,  and 

February  22, 1878,  aa  relates  to  the  mode  of  appointing  an  auditor  of 
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pablic  accounts  is  iu  conflict  with  the  organic  act,  and  is  invalid ;  but 
so  much  as  relates  to  the  creation  of  the  dllice  is  valid.     lb. 
See  Constitutional  Law,  A,  11; 

JuRISDICTIONt   A,  9. 

VENDOR   AND  VENDEE. 

See  Lien,  1. 

VEKDTCT. 
See  Practick,  1. 

VOLUNTARY  l^AYMENT. 

See  Fraud,  4. 

WILL. 
R. ,  a  citizen  of  Texas,  made  his  will  there  June  7,  184$,  by  which  he  de- 
vised all  his  property  including  the  real  estate  in  controversy,  (1)  to 
his  wife  for  twenty-one  years  after  his  death ;  (2)  after  that  to  his  off- 
spring, child  or  children  b}'  his  said  wife;  (3)  in  the  event  of  the 
death  of  his  wife  without  offspring  by  him,  to  the  children  of  M.  by 
M.'s  then  wife,  who  was  a  sister  of  R.'s  wife;  (4)  in  the  event  of 
the  death  of  the  ofTHpriug  which  he  might  have  by  his  wife,  to  his 
wife  for  life.  M.  was  named  as  executor  of  the  will.  R.  died  Janu- 
aiy  10,  1850,  leaving  aur\-iving  his  wife  and  an  infant  son.  This  son 
was  bom  after  the  making  of  the  will  and  died  in  1854.  The  will 
was  duly  proved  by  the  executor  shortly  after  R.'s  death.  About  six 
months  after  R  's  death  his  widow  married  F.,  by  whom  she  had  sev- 
eral children.  Two  years  after  the  probate  of  the  will  F.  and  his 
wife  commenced  proceedings  to  have  the  will  declared  null  and  void 
on  the  ground  that  the  property  was  communal  property.  In  these 
proceedings  the  executor  was  defendant,  and  a  guardian  ad  litem 
was  appointed  for  the  Infant,  and  such  proceedings  were  had  therein 
that  in  October,  1852,  a  decree  was  entered,  declaring  the  will  to  be 
null  and  void,  and  setting  it  aside ;  HelJy  (1)  That  the  devise  to  the 
children  of  M.  was  a  contingent  remainder,  to  vest  only  in  case  of  the 
death  of  the  testator^s  wife  without  offspring  by  him,  and  limited  after 
the  fee  which  was  primarily  given  to  the  testator's  child;  (2)  Tliat 
the  executor  being  a  defendant  and  appearing  and  answering,  and 
the  infant  son  being  repfesented  by  a  guardian  ad  litem,  and  the  ex- ' 
ecutoT  being  interested  on  behalf  of  his  own  children  that  the  will 
should  stand,  (if  that  was  of  any  consequence,)  all  the  necessary  par- 
ties were  before  the  court  to  sustain  the  decree ;  (3)  That  the  decree 
could  not  be  attacked  collateraMy,  and  was  binding  on  the  children 
of  M.    Miller  v.  Texas  jr  Pacific  Railway  Co.,  662. 
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